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ARGUED   AND   DETERMINED 


HOUSE    OF   LORDS; 


DURING  THE  TEAR  1851. 


Geils,  Appellant,  v.  Geils,  Respondent.^ 

Maj  8,  1851. 

Appeal^  Competency  of  —  Pleading  —  Dilatory  Defence  —  Practice^ 
Right  to  begin — Costs. 

A  plea  which  does  not  merely  raise  an  objection  to  a  particnlar  form  of  proceedins,  leayine 
tt  to  &e  plaintiff  to  prooeed  in  a  different  form  at  another  time,  bnt  which,  if  allowed, 
entirely  bars  the  plaintiff  from  his  remedy,  is  a  peremptory  and  not  a  dilatorjr  plea,  within 
the  6  Geo.  4,  c  120,  s.  5,  and  a  decree  thereon  may  be  subject  of  appeal  to  this  house. 

A  Scotchman  was  married  in  England  to  an  Englishwoman,  and  then  returned  to  Scotland, 
where  he  was  domiciled.  Some  years  afterwards,  the  wife  quitted  Scotland,  and  returned 
to  England,  where  she  lived  separate  from  her  husband.  He  came  to  England,  and  insti- 
tated  proceedings  in  the  Arches  Court  for  a  restitution  of  conju^  rights.  The  wife,  in 
her  responsive  allegations,  charged  him  with  adultery,  and  on  mat  charge  prayed  for  a 
divorce  a  mensd  et  woro.  Judgment  was  given  in  her  favor.  The  husband  returned  to 
Scotland,  whero  the  wife  instituted  a  suit  for  divorce  a  vinculo.  The  husband  pleaded  the 
proceedings  in  the  Arches  Court  as  a  bar  to  further  proceedings  in  Scotland :  — 

Bdi^  that  this  plea  raised  a  peremptory  or  substantial  defence,  and  that  a  judgment  thereon 
might  be  made  the  subject  of  appeal  to  this  house. 

Where  a  petition  to  dismiss  an  appeal  for  incompetency  has  been  directed  by  the  appeal 
committee  to  be  axgued  at  the  bar  of  the  house,  the  counsel  for  the  petitioner  is  entitled 
to  begin. 

The  petition  was  dismissed,  but  the  costs  were Reserved. 

The  respondent  in  this  case  was  the  wife  of  the  appellant,  and  on 
the  17th  of  May,  1849,  instituted  an  action  of  divorce  against  him 
in  the  Court  of  Session,  upon^the  ground  of  adultery.  She  was  an 
Englishwoman,  the  daughter  of  Charles  Dickinson,  Esq.,  of  Farley 
Hill,  in  Berkshire,  and  on  the  8th  of  October,  1838,  was  married  by 
license,  at  the  church  of  Swallowfield,  in  that  county,  to  Mr.  Geils,  a 
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domiciled  Scotchman,  whose  residence  was  in  Dunbartonshire.  They 
went  to  Scotland  directly  afterwards,  and  remained  there  till  1845, 
when  Mrs.  Geils,  on  account  of  alleged  adxiltery  on  the  part  of  her 
husband,  quitted  his  house  and  came  to  England.  The  summons 
alleged  acts  of  adultery  with  certain  women,  specially  named,  and 
prayed  for  a  divorce  a  vinculo  matrimonii,  Mr.  Geils  put  in  defences, 
in  which,  besides  denying  the  alleged  acts  of  adxiltery,  he  stated  that, 
in  October,  1845,  Mrs.  Geils  had  instituted  a  suit  against  him  ^  in  the 
Arches  Court  of  Canterbury,  founded  upon  the  same  grounds  of 
charge  as  those  now  set  up  in  the  suit  in  the  Court  of  Session ;  and 
that  in  April,  1848,  that  Court  of  Arches  pronounced  a  sentence  of 
separation  a  mensd  et  ihoro.  He  then  put  in  six  pleas  in  law ;  first, 
denying  the  jurisdiction  of  the  Court  of  Session,  as  the  wife  was  a 
native  of  England,  and  the  marriage  had  been  solemnized  in  England, 
and  according  to  the  forms  of  the  English  Church;  secondly,  that  the 
suit  and  decree  in  the  Arches  Court  were  a  bar  to  further  proceed- 
ings in  Scotland  ;  thirdly,  that  the  charges  were  vague  in  themselves, 
and  not  properly  laid ;  fourthly,  that  as  the  alleged  acts  of  adultery 
took  place  before  August,  1843,  with  parties,  some  of  whom  are  now 
dead,  the  delay  was  a  bar  to  the  suit ;  fifthly,  that  there  had  been  con- 
donation, or,  as  it  is  called  in  the  Scotch  la.w,  re missio  injuriarum; 
and  sixthly,  that  the  charges  were  untrue.  On  the  16th  of  November, 
1849,  Lord  Wood,  the  lord  ordinary,  repelled  the  first  preliminary  de- 
fence,, reserved  the  second  until  satisfactory  evidence  of  the  nature  of 
the  proceedings  in  the  Arches  Court  should  have  been  adduced,  re- 
pelled the  third  in  part,  but  allowed  the  remainder  to  become  the  sub- 
ject of  proof,  and  repelled  the  fourth.  The  lord  ordinary  directed  that 
the  opinions  of  English  counsel  should  be  taken  on  the  subject  of  the 
second  preliminary  defence,  and  considering  these  opinions,  he  repel- 
led that  defence.  This  interlocutor  was  appealed  against,  but  was 
confirmed  by  a  majority  of  the  judges  of  the  first  division  of  the  Court 
of  Session,  Lord  Fullerton  being  the  only  dissentient  The  present 
appeal  was  brought  against  the  lord  ordinary's  interlocutor,  and  the 
judges  of  the  first  division  affirming  it,  the  question  intended  to  be 
raised  by  the  appeal  was,  whether  the  decree  obtained  by  Mrs.  Gteils, 
as  a  defendant  in  the  Arches  Court,  for  a  divorce  a  mensd  et  thoro^ 
prevented  her  from  asking  as  a  plaintiff  or  pursuer  in  the  Scotch  courts 
for  a  further  and  more  complete  remedy. 

No  leave  to  appeal  had  been  given  by  the  Court  of  Session. 

Mrs.  Geils,  instead  of  putting  in  an  answer  to  this  appeal,  present- 
ed a  petition  that  it  might  be  dismissed  as  incompetent  The  appeal 
committee  directed  that  the  question  of  incompetency  should  be 
argued  in  the  house  by  one  counsel  on  a  side.  That  question  depend- 
ed on  the  construction  to  be  put  on  several  statutory  enactments  re- 
garding appeals. 

^  This  allegation  in  the  plea  was  not  correct  in  point  of  fact  The  sait  in  the  Arches 
Court  was  instituted  by  the  husband  (both  parties  being  then  in  England)  for  restitu- 
tion of  conjugal  rights,  and  the  wife  set  up  the  husband's  adultery  in  the  form  of  respon- 
sive allegation,  and  prayed  relief  thereon. 
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The  48  Greo.  3,  c.  151,  s.  15,  enacts  "  that  no  appeal  to  the  house  of 
lords  shall  be  allowed  from  interlocutory  judgments,  but  such  appeal 
shall  be  allowed  only  from  judgments  or  decrees  on  the  whole  merits 
of  the  cause,  except  with  the  leave  of  the  division  of  the  judges  pro- 
noancing  such  interlocutory  judgment,  or  except  in  cases  where  there 
is  a  difference  of  opinion  among  the  judges  of  the  said  division." 
The  Scotch  Judicature  Act,  6  Geo.  4,  c.  120,  s.  5,  enacts,  "  that  it 
shall  be  the  duty  of  the  lord  ordinary,  at  the  first  calling  of  the  cause 
before  him,  to  bear  the  parties  on  the -dilatory  defences,  with  power  to 
reserve  consideration  on  such  dilatory  defences  as  require  probation 
Dfltil  the  peremptory  defences  shall  be  pleaded  and  the  record  adjusted," 
and  ^  that  the  judgment  of  the  lord  ordinary  on  the  dilatory  de- 
fences shall  -  be  final,  unless  the  pursuer  where  the  defences  have 
been  sustained,  and  the  action  dismissed,  shall  within  twenty-one 
days,  on  certain  conditions  therein  expressed,  appeal  to  the  inner 
house ;  "  and  it  shall  not  be  competent  to  appeal  to  the  house  of  lords 
against  the  interlocutory  judgment,  where  the  action  is  not  dismissed, 
nnless  express  leave  be  given  by  the  court,  reserving  the  effect  of  the 
defence,  if  an  appeal  should  afterwards  be  taken  in  the  cause  when 
finally  decided." 

The  petitioner  contended  that,  under  these  sections  of  the  statutes, 
this  appeal  was  incompetent,  because  the  defence  overruled  was  a 
"dilatory  defence;"  because,  by  the  overruling  of  it,  the  action  was 
not  dismissed,  and  because,  the  action  not  being  dismissed,  no  ex- 
press leave  to  appeal  was  given. 

When  the  appeal  was  called  on,  a  discussion  arose  as  to  the  right 
to  begin. 

« 
Anderson^  for  the   husband,  contended  that  he,  representing  the 
appellant  against  the  decree  of  the  court  below,  ought  first  to  be 
beard 

The  Lord  Advocate  (Moncrieff)  submitted  that  a  petition  to  dis- 
miss an  appeal  made  the  petitioner  the  actor,  and  was  in  the  nature 
of  a  preliminary  objection,  the  person  taking  which  ought  first  to  be 
beard  in  support  of  the  objection. 

The  Lord  Chancellor  decided  that,  where  a  petition  was  present- 
ed against  the  competency  of  an  appeal,  and  that  petition  was  refer- 
red by  the  appeal  committee  to  the  house,  the  petitioner  stood  in  the 
situation  of  an  appellant,  so  far  as  the  petition  was  concerned,  and 
was  entided  to  begiiL 

The  Lord  Advocate^  for  the  petitioner,  accordingly  began  :  — 
The  husband  here  pleaded  a  plea,  denying  the  title  of  the  wife  to  sue 
in  the  Scotch  courts.  That  plea  was,  in  the  court  below,  properly 
treated  as  constituting  a  dilatory  defence.  It  is  a  formal,  and  not  a 
substantive  answer  to  the  action.  This,  at  least,  is  the  rule  in  the 
Scotch  courts,  as  is  shown  by  the  facts  that  it  was  heard  and  decided 
before  the  record  was  closed,  and  that,  on  repelling  this  plea,  the  lord 
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ordinary  found  the  party  liable  in  expenses,  which  he  could  not  pro- 
perly do,  according  to  the  practice  of  the  courts,  on  a  substantive 
defence,  without  hearing  all  the  particulars  of  the  case.  If  the  plea 
had  constituted  a  peremptory  defence,  the  husband  ought  to  have  re- 
claimed to  the  inner  house  not  to  have  the  plea  sustained,  as  simply 
capable  of  being  pleaded,  but  to  have  the  judgment  reversed,  and  the 
case  sent  back  to  the  lord  ordinary.  The  husband,  is,  therefore,  bound 
by  what  occurred  in  the  court  below.  The  case  of  Laidlow  v.  Dun- 
lopj  9  Shaw  &  Dunlop,  579  is  in  point  here.  In  that  case  an  action 
was  brought  to  compel  a  copartnery  account ;  and  the  fifth  plea  in 
law  was,  that,  under  the  deed  of  partnership,  all  disputes  between  the 
partners  were  to  be  submitted  to  the  arbitration  of  Mr.  Cunninghame, 
advocate  (afterwards  Lord  Cunninghame.)  The  court  held,  that  that 
plea,  being  one  in  bar  of  that  action,  constituted  a  preliminary  defence, 
and  not  having  been  discussed  before  the  record  was  closed,  the  court 
could  not  afterwards  receive  it.  The  statute,  therefore,  applies  here, 
and  no  leave  to  appeal  having  been  granted,  the  decision  of  the  court 
below  is  final. 

Anderson^  for  the  husband.  Nothing  has  occurred  in  the  court 
below  to  deprive  the  appellant  of  his  right  of  appeal.  The  plea 
here  was  a  substantive  answer  to  the  action.  The  distinction 
between  dilatory  and  peremptory  defences  is  well  taken  in  Bal- 
four's Practicks,  p.  343,  c.  1,  where  it  is  said,  "There  are  two 
kinds  of  exceptions  or  defences;  for  some  are  dilatory  and  some 
are  peremptory.  Dilatory,  prolong  and  delay  the  action  or  claim 
to  a  certain  time,  and  therefore  are  temporal,  and  should  be  pro- 
pounded before  litis  contentcUio;  whereof  some  are  declinatory 
of  the  judgment,  as  exceptions  of  the  incompetency  of  the  judge, 
or  of  litis  pendentis  ;  and  others  are  properly  called  diliatory,  as  when 
any  man  craves  his  debt  before  the  time.  Peremptory  exceptions  are 
perpetual,  because  they  stay  aliutterlie  [entirely,]  and  forever  cut  away 
the  action  or  claim,  and  resist  and  stop  the  same  at  all  times ;  as 
exceptions  of  payment,  sentence,  oath,  transaction,^  prescription, 
and  others."  To  the  same  efiect  is  Lord  Stair ;  (Institutions,  Ap- 
pendix to  bk.  4,  tit  39,  s.  13,  p.  792)  but  mentioning,  among  the 
dilatory  defences,  an  objection  to  the  competency  of  the  process, 
irrelevancy,  he  adds,  that  such  a  defence  "  hath  the  effect  of  a  peremp- 
tory defence,  where  the  other  party  hath  no  other  legal  means  to  at- 
tain the  conclusion  proposed;"  in  other  words  no  other  legal  means 
of  proceeding.  Here,  if  this  defence  of  competency  is  sustainable,  it 
will  prevent  all  future  proceedings,  and  it  is,  therefore,  according  to 
Lordi  Stair's  authority,  a  peremptory  defence,  and  a  judgment  upon 
it  is  consequently  a  proper  subject  of  appeal.  Forbes'  Institutes,  pt 
4,  bk.  1,  c.  2,  tit  1 ;  Bankton,  bk.  4,  tit  25,  s.  2,  4  and  5.  The  latter 
authority  describes  a  peremptory  defence  as  that  which,  "  if  true,  puts 
an  end  to  the  cause, — perimit  camam!^     Such  is  its  effect  here, 

^  Agreement  for  the  settlement  of  controverted  claims.    Bell,  Diet  voce  Transac- 
tion. 
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and  therefore  it  falls  under  Erskine's  definition,  (Institutes,  bk.  4,  tit  1, 
s.  66 ;  see  also  Principles,  bk.  4,  tit  1,  s.  39,)  of  peremptory  defences, 
among  which  Jhe  expressly  includes  the  plea  "  that  the  question  hath 
already  received  a  final  decision,"  namely,  those  which,  ^^perimere 
eausamj  put  an  end  to  or  exhaust  the  cause ;  for  they  not  only  firee  the 
defender  firom  instantia  or  lis  pendens^  but  totally  extinguish  the  pur- 
suer's right  of  action  upon  that  claim."  This  definition  has  been 
adopted  in  Bell's  Dictionary  of  the  Law  of  Scotland,  Voce  Defences ; 
Russell's  Forms  of  Process,  p.  63 ;  Darling's  Practice,  pt  3,  c.  2,  s.  2, 
voL  1,  p.  198 ;  and  Shand's  Practice,  vol.  1,  p.  317,  This  house  has 
acted  on  the  principle  of  treating  a  defence  like  this  as  a  substan- 
tive, and  not  as  a  mere  dilatory  defence,  in  the  case  of  Warrender 
V.  Warrender,  (see  Lord's  Journals,  for  1834,  pp.  833,  945 ;  2  CI.  & 
F.  448) ;  because,  although  preliminary  in  form,  it  went  altogether  to 
bar  the  right  of  action.  Gordon  v.  CZyne,  1  McLean  &  Robinson, 
72,  is  to  the  same  effect,  and  there  an  appeal  was  held  competent  with- 
out leave  of  the  eourt 

The  Lord  Advocate,  in  reply.  This  plea  has  either  been  treated  as 
a  preliminary  defence,  and  then  the  appellant  is  not  entitled  to  be 
heard  at  all,  or  as  a  peremptory  defence,  and  then  he  has  no  right  to 
be  beard  till  the  record  here  is  complete. 

[The  Lord  Chancellor.  The  section  uses  the  word  <*  dilatory,'* 
not  **  preliminary."] 

For  this  purpose  the  words  are  identical.  The  case  of  Warrender 
V.  Warrender  does  not  apply  to  the  present,  for  there  the  defender  set 
up  a  personal  right  of  exemption  from  the  jurisdiction  of  the  Scotch 
courts  in  any  form  whatever,  or  at  any  time  whatever.  Nor  is  the 
case  of  Gordon  v.  Cli/ne  applicable,  for  there  the  judgment  was  given 
on  a  closed  record.  Here  the  appeal  is  bad  in  form  if  the  defence  is 
peremptory,  for  then  the  case  ought  to  be  sent  back  to  the  court  in 
Scotland  to  pass  through  a  different  process.  It  was  decided  there 
before  the  record  was  closed,  and  it  does  not  put  an  end  to  any  right 
of  action,  but  merely  determines  that  that  which  has  now  been  adopted 
is  not  competent  K  so,  it  is  a  mere  decision  on  the  form  of  proceed- 
ing— it  was  so  treated  by  all  parties  in  the  court  below ; — it  cannot 
be  said  perimere  causam,  and  consequently,  even  under  the  authority 
of  the  text  writers  quoted  on  the  other  side,  cannot  be  treated  as  a 
subject  of  appeal  to  this  house. 

The  Lord  Chancellor.  My  lords,  this  case  has  come  before 
your  lordships  by  a  reference  from  the  appeal  committee.  It  ap- 
pears that  the  respondent  to  an  appeal  which  had  been  brought  to 
your  lordships'  house,  presented  a  petition  against  the  reception 
of  this  ap|>eal,  alleging  that  it  was  incompetent  to  the  party  who  had 
brought  it 

That  petition,  praying  your  lordships  to  dismiss  the  appeal  as  in- 
competent, stated  as, the  ground,  ^  Because  the  interlocutors  appealed 
from  are  interlocutors  repelling  a  preliminary  or  dilatory  defence,  and 
against  such  interlocutor  no  appeal  to  the  house  of  lords  is  competent 
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unless  with  express  leave  of  the  Court  of  Session,  which  leave 
has  in  this  instance  been  refused."  That  was  the  ground  on  which 
the  party  prayed  your  lordships  to  hold  the  appeal  to  be  incompetent, 
and  that  of  course  was  the  ground  on  which  the  party  (the  respond- 
ent) in  that  latter  petition  came  to  answer  it 

This  question  arises  upon  the  statute  of  the  6  Geo.  4,  c.  120.  Your 
lordships  have  heard  during  the  argument,  what  is  provided  for  by 
the  6th  section  of  that  statute. 

iHis  lordship  read  the  section.] 
'bat  section,  as  your  lordship  observes,  deals  entirely  with  dilatory  de- 
fences, and  the  ground  upon  which  this  appeal  is  asked  to  be  deemed 
incompetent  by  your  lordships  is,  that  under  that  section  so  dealing 
with  dilatory  defences,  the  plea  here  put  upon  the  record  must  be  deem- 
ed a  dilatory  plea,  and  that  it  was  not  competent  to  the  party  so  plead- 
ing to  appeal  without  the  leave  of  the  court,  and  that  the  court  in 
this  instance,  although  it  was  asked,  gave  no  such  leave. 

It  becomes  therefore  necessary,  in  order  to  decide  on  the  petition, 
to  consider  whether  the  case  does  fall  within  the  section  to  which  I 
have  referred ;  in  other  words,  whether  the  plea,  the  second  defence 
in  this  case,  is  to  be  deemed  a  dilatory  defence,  or  whether  it  is  en- 
titled to  be  considered  as  what  is  described  as  a  peremptory  defence. 
Was  it  a  defence  which  tended  to  delay  the*  pursuer,  and  which  pre- 
sented no  substantial  answer  to  the  case,  nor  offered  any  defence  to 
the  justice  or  law  of  the  claim,  supposing  it  to  be  properly  prose- 
cuted? 

Your  lordships  have  been  referred  to  various  text  books  on  that 
subject  I  own  it  does  not  appear  to  me  that  there  is  any  difference 
in  the  authorities  on  that  subject,  nor  does  it  appear  to  me  that  there 
is  any  difficulty  in  coming  to  a  satisfactory  conclusion  as  to  what  is 
entitled  to  be  considered  as  a  peremptory  plea  or  defence.  The  dis- 
tinction is  well  known  in  England,  and  it  is  also  as  well  know  in 
Scotland,  and  is  dealt  with  frequently  in  both  countries.  There  are 
various  rules  applicable  to  pleas  of  those  two  classes,  each  of  those 
two  classes  difl'ering  from  the  other,  and  it  can  excite  no  surprise  that 
the  proceeding  should  be  more  strict  and  should  be  more  prompt, 
where  a  defendant  does  not  defend  himself  against  the  claim  or  right 
which  is  set  up  on  the  part  of  the  plaintiff  or  pursuer,  but  where  he 
merely  answers  the  form  of  the  proceeding,  leaving  the  pursuer  or 
plaintiff,  therefore,  without  any  answer  whatever  to  the  justice  or  to 
the  law  of  the  claim. 

Looking  at  the  authorities  which  have  been  cited,  —  and  lam 
inclined  to  think  that  all  the  authorities  have  been  cited, —  which  were 
calculated  to  afford  your  lordships  any  light  or  information*  —  it  ap- 
pears to  me  that,  although  there  are  some  words  to  be  found  in  cer- 
tain of  the  passages  read  which  admit  of  two  senses,  yet  that  where 
the  words  have  been  used  by  the  author  in  the  same  sense,  the  same 
conclusions  have  followed.  * 

I  apprehend  that  there  is  really  no  difficulty  in  determining  what  is 
to  be  considered  as  a  dilatory  defence,  and  what  is  to  be  considered 
as  a  peremptory  defence.     That  defence  which  gives  no  answer  to  the 
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plaintiiT's  clairn,  but  which  merely  points  out  sqme  irregularity  or 
some  circumstance  which  may  well  consist  with  the  plaintiff's  claim 
being  in  point  of  law  perfectly  undoubted,  which  offers  no  answer  to 
it  and  in  that  respect  leaves  it  perfectly  untouched,  so  that  the  plain- 
tiff may,  by  instituting  a  suit  in  some  other  form  or  at  some  other  time, 
be  well  entitled  to  maintain  it,  such  a  defence  I  conceive  to  be  dila- 
tory. But  I  can  in  no  sense  understand  the  word  "dilatory"  to  ap- 
ply to  a  plea  which  leaves  nothing  to  be  decided  in  the  case  in  which 
that  plea  or  defence  is  urged,  and  which  leaves  the  pursuer  no 
case  on  which  to  go  at  any  other  time  to  any  other  court  or  tri- 
bunal, or  to  adopt  any  proceeding  in  any  other  form.  That  defence 
which  says,  not  that  you  are  not  entitled  to  redress  in  this  particular 
instance,  in  this  particular  suit,  or  in  this  peculiar  form  of  proceeding, 
but  that  you  have  no  case  which  entitles  vou  in  any  form  to  redress, 
I  consider  to  be  peremptory,  and  not  intended  to  be  comprised  within 
the  class  of  dilatory  defences. 

Now  what  is  the  plea  or  defence  in  the  present  case  ?  It  is,  even 
if  that  you,  the  pursuer,  have  sustained  the  wrong  of  which  you  com- 
plain, you  have  prosecuted  for  that  wrong,  and  have  obtained  the  full 
redress  to  which  that  wrong  entitles  you.  You  had  the  option  of  com- 
ing to  this  court;  if  you  had  thought  fit — you  had  time  to  do  so; 
but  when  you  were  sued  in  England,  by  process,  for  a  restitution  of 
conjugal  rights,  you  did  not  content  yourself  with  merely  answering 
that  case,  saying  that  the  conduct  of  the  husband  who  claimed  resti- 
tution of  the  conjugal  rights  had  been  such  as  to  forfeit  his  claim  to 
that  restitution,  but  you  on  your  part  claimed  certain  relief  in  respect 
of  the  injury  you  had  sustained.  You  must  be  taken  to  have  been 
aware  of  the  extent  of  that  relief,  which  you  claimed ;  and  that  re^ 
Hef,  to  the  extent  which  you  claimed  and  which  you  were  entitled  to 
elaim,  was  afforded  you  to  the  fiill.  You  have  therefore  made  your 
election,  and  have  obtained  a  judgment  which  pronounced  a  divorce, 
a  mensa  et  t/ioroy  tytween  you  and  your  husband.  This  is  a  suit  in- 
stitated  for  the  same  cause,  and  your  ground  is  merely  that  the  judg- 
ment which  you  have  obtained  did  not  give  you  such  an  extensive 
relief  as  you  might  have  obtained  if  you  had  prosecuted  your  case  in 
this  court 

No  doubt  in  England  marriage  is  indissoluble  except  by  act  of 
parliament ;  but  the  law  in  Scotland  is  otherwise.  But  it  seems  to 
roe  that  if  in  England,  as  would  be  the  case  in  Scotland,  proceedings 
are  instituted  in  respect  of  a  particular  injury,  or  if  in  the  course  of 
a  suit  instituted  for  a  different  purpose  than  that  of  obtaining  redress 
for  any  such  injury,  the  party  who  has  sustained  the  injury  sets  it 
up  in  that  form  not  merely  with  a  view  of  repelling  the  object  of  the 
suit,  bat  for  the  purpose  of  obtaining  substantial  benefit  and  relief, 
such  as  might  have  been  the  subject  of  a  distinct  and  independent 
suit  by  the  party  so  setting  it  up,  such  a  case  must  be  considered  as 
resting  precisely  on  the  same  ground  as  if  the  proceeding  itself  had 
been  instituted  by  that  party,  and  that  though  he  is  in  form  the  de- 
fiendant,  he  would  be  in  the  same  situatioft  as  a  plsuntiff  suing  for  and 
obtaining  the  same  relief  would  be. 
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I  consider,  therefore,  that,  first  of  all,  this  defence  is  put  in,  is  plead- 
ed, and  is  offered  as  an  entire  answer  to  the  case  made  on  the  part 
of  the  pursuer.  It  does  not  follow  that,  in  point  of  law,  it  will  be 
an  answer,  but  it  is  pleaded  with  the  intention  of  contending  and  of 
arguing  that  it  is  an  entire  answer  to  all  claim  on  the  part  of  the  pur- 
suer ;  and  the  question  before  this  house  now  is,  not,  whether  the  par- 
ty is  correct  in  supposing  that  the  plea  does  disclose  a  full  and  erfect- 
ual  answer  to  the  pursuer's  claim ;  but  if  it  is  so  offered,  and  if  being 
so  offered,  it  can  be  considered  as  falling  within  the  description  of  a 
dilatory  plea,  it  strikes  me  that  there  is  no  ground  for  that  con- 
clusion. 

The  learned  counsel,  with  a  candor  for  which  I  think  the  house  is 
indebted  to  him,  declined  to  argue  whether  this  was  a  dilatory  or  a 
peremptory  pba,  but  sought  rather  to  relieve  himself  and  the  house 
from  a  question  on  which  no  reasonable  doubt  could  be  entertained, 
by  setting  up  another  ground  on  which  to  entitle  the  party  to  the 
benefit  of  the  petition ;  namely,  that  the  parties  have  so  treated  it, 
and  have  so  dealt  with  it  in  the  court  in  Scotland.  But,  my  lords, 
that  was  not  the  ground  on  which  the  petition  was  presented.  The 
petition  was  presented  simply  and  solely,  and  the  reason  and  ground 
urged  in  its  support  was  the  character  of  that  plea  or  defence,  that  it 
was  what  is  here  called  a  preliminary  or  dilatory  defence,  using  the 
words  "  preliminary  and  dilatory"  as  synonymous.  I  do  not  think 
that  the  act  of  parliament  intended  that  those  words  should  at  all  be 
considered  as  having  the  same  sense. 

My  lords,  it  was  suggested  before  the  qommittee,  that,  by  the  course 
of  proceeding  below,  the  party  might  have  prejudiced  the  objection; 
but  the  committee  did  not  think  it  right  to  trouble  the  house  on  that 
part  of  the  argument,  and  desired  only  that  the  case  should  be  argued 
before  your  lordships  on  the  character  of  that  defence  or  plea ;  whe- 
ther it  was  to  be  considered  as  a  dilatory  plea,  and  whether,  therefore, 
the  appeal  was  taken  away  without  the  leave  of  tjje  court,  under  the 
6th  section  of  6  Geo.  4,  c.  120.  I  consider  the  question  before  your 
lordships  to  be,  whether  or  not,  under  the  5th  section  of  the  statute, 
to  which  I  have  referred,  this  is  to  be  considered  as  a  dilatory  defence, 
the  decision  on  which,  therefore,  could  not  be  the  subject  of  appeal 
without  the  leave  of  the  court '  I  humbly  submit  to  your  lordships 
that  this  is  not  a  dilatory  defence  ;  that  it  is  not  within  that  section, 
and  that  it  is  competent  to  the  party  to  present  his  appeal  to  this 
house.  Upon  the  hearing  of  that  appeal,  of  necessity,  much  of  what 
has  been  urged  before  your  lordships  to-day  will  have  to  be  consi- 
dered. Oh  the  present  occasion,  I  shall  advise  your  lordships  that  the 
petition  praying  that  the  appeal  may  be  dismissed  as  incompetent, 
ought  itself  to  be  dismissed,  and  I  move  your  lordships  that  that  peti- 
tion be  dismissed  accordingly.^ 


^  See  Fleming  v.  Newton,  1  H.  L.  Cas.  863,  where  it  was  held  that  an  interdict, 
though  in  form  ad  interim  only,  must  be  treated  as  a  formal  judgment,  and  may  be  the 
subject  of  appeal  to  this  house. 
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Anderson.     I  hope  your  lordships  will  give  us  the  costs  of  this  hear- 
ing. 

The  Lord  Chancellor.     They  must  be  reserved. 

Respondent's  petition  dismissed,  and  the  costs  reserved  until  the 
hearing  of  the  appeal. 


Capper  &  others,  Plaintifis  in  Error,  v.  The   Earl   of  Lindsey, 
Defendant  in  Error.^ 

Febmarj  20  and  24,  and  Jane  2,  1851. 

Railway  Agreement  —  Notice. 

A,  a  landowner,  throngh  whose  estate  apart  of  a  projected  railway  was  to  pass,  became  a 
nartj  to  a  deed  with  the  projectors  of  the  railway,  by  which  he  covenanted  to  withdraw 
iitf  opposition  to  their  bill  and  to  oppose  a  rival  bill,  and  they  covenanted  to  pay  him  a 
certain  som  of  money  in  case  their  bill  should  pass  within  six  months  from  the  date  of  the 
deed,  or  to  pay  him  a  different  sum  if  the  rival  bill  should  pass  within  eighteen  months 
from  the  date  of  the  deed.  It  was  then  provided  that,  if  the  bill  of  these  projectors  should 
not  be  passed  within  six  months  from  the  date  of  the  agreement,  either  party  mieht  put 
an  end  to  the  agreement  by  a  notice.  The  deed  then  contained  a  covenant  on  £e  part 
of  &ese  projectors,  by  whldi  they  agreed,  if  the  two  companies  should  be  amalgamated, 
to  pay  a  certain  sum  within  three  months  after  such  amalgeunation.  The  deed  was  dated 
on  the  1 6th  of  Mardi,  1846.  The  two  companies  were  amalgamated  in  June,  1846  \  but 
no  bill  ever  passed  at  the  instance  of  these  projectors  alone.  In  November,  1846,  these 
projectors  gave  a  notice  to  put  an  end  to  the  agreement  A  declared  in  covenant  against 
these  projectors  on  mat  clause  of  the  deed  by  which  he  was  to  receive  a  sum  of  money 
within  three  months  after  the  amalgamation  of  the  companies.  The  defendants  pleaded 
diat  their  bill  had  never  passed  into  a  law:  that  at  the  end  of  six  months  they  had  given 
notice  to  put  an  end  to  the  agreement,  and  that  they  had  not  taken  the  plaintiff's  land : 

Hdd^  that  this  plea  was  no  answer  to  the  action. 

This  was  a  writ  of  error  on  a  judgment  of  the  Court  of  Exchequer 
Chamber  in  an  action  of  covenant.  The  declaration  stated  that  on 
the  16th  of  March,  1846,  an  agreement,  indented,  had  been  made  be- 
tween the  plaintiff  and  the  defendants,  which  recited  that  the  plaintiff 
was  possessed  of  certain  lands  in  the  county  of  Lincoln ;  that  the 
defendants  being  the  members  of  a  projected  company,  had  given  no- 
tice of  an  intention  to  apply  to  parliament  for  a  bill  to  enable  them 
to  construct  a  railway  from  London  to  York,  to  be  called  "  The  Direct 
Northern  Railway ; "  that  the  line  of  such  railway  wpuld  pass  close 
to  the  plaintiff's  mansion  and  through  other  portions  of  bis  estate, 
and  that  he  had  given  notice  of  his  intention  to  oppose  the  said  bill ; 
that  another  projected  company  had  likewise  given  notice  of  an 
intention  to  apply  to  parliament  for  a  bill  to  make  a  railway,  with 
certain  branches,  from  London  to  York,  to  be  called  "  The  Great 
Northern  Railway ; "  that  the  plaintiff,  as  a  landowner,  had  agreed 
with  the  defendants  to  withdraw  his  opposition  to  the  Direct  North- 

1  8  House  of  Lords  Cases,  298. 
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em  Railway,  and  to  use  his  best  endeavors  to  oppose  the  bill  for  the 
Great  Northern  Railway;  in  consideration  of  which  promises  the 
defendants  agreed  that,  in  case  the  bill  for  the  Direct  Northern  Rail- 
way should,  within  six  calendar  months  from  the  date  of  the  agree- 
ment, pass  into  a  law,  they  would  pay  the  plaintiff  25,000/^  in 
compensation  for  the  permanent  injury  to  be  occasioned  to  the  man- 
sion of  the  plaintiff  and  his  estate  by  the  said  railway,  namely, 
20,000/.  within  three  months,  and  the  remaining  5,000/.  within  three 
years  after  the  passing  of  the  bill,  provided  that  within  the  latter 
period  they  did  not  obtain  a  bill  to  make  certain  deviations  required 
by  the  plaintiff.  Many  other  covenants  were  then  added,  and  the 
agreement  went  on  thus  :-^  that  in  case  the  bill  for  the  Great  North- 
ern Railway  should,  within  eighteen  months  from  the  date  of  the 
agreement,  pass  into  a  law,  the  Direct  Northern  Railway  Company 
should,  within  three  months  after  the  passing  of  the  said  bill,  and 
whether  any  deviation  in  the  intended  line  of  the  proposed  railway 
should  be  made  or  not,  pay  to  the  plaintiffs  the  sums  following :  if 
the  railway  should  be  made  with  a  branch  from  Stamford,  15,000/.; 
if  without  such  branch,  5,000/. ;  in  full  compensation,  &c.  That  in 
the  event  of  the  last  mentioned  bill  passing  into  a  law,  the  plaintiff 
should  use  his  best  endeavors  to  obtain  from  the  Great  Northern 
Company  the  largest  sum  as  compensation,  and  should  pay  over 
the  same  to  the  Direct  Northern  Company.  Provided  that,  if  no  act 
of  parliament  in  favor  of  the  Direct  Northern  Railway  Company 
should  be  passed  within  six  calendar  months  from  the  date  of  this 
agreement,  it  should  be  lawful  for  the  plaintiff,  and  also  for  the  de- 
fendants, or  either  of  them,  at  any  time  thereafter  to  put  an  end  to 
the  agreement  by  written  notice ;  and  on  giving  s8ch  notice,  every- 
thing in  the  agreement  therein  contained  (except  some  provisions  as 
to  costs,)  should  be  "  absolutely  null  and  void,  to  all  intents  and  pur- 
poses whatsoever,  as  fully  as  if  these  presents  had  never  been 
executed."  And  lastly,  that  in  case  an  amalgamation  should  be 
made  of  the  said  intended  companies,  then  the  amalgamated  com- 
panies should,  within  three  calendar  months  next  after  the  same 
should  have  been  established  by  an  act  of  the  legislature,  and  with- 
out reference  to  any  alteration  or  deviation  in  the  line,  pay  unto  the 
plaintiff  in  full,  &c.,  if  the  railway  of  the  amalgamated  companies 
should  follow  the  line  of  the  intended  Direct  Northern  Railway, 
25,000/.,  subject  to  the  same  conditions  as  before;  if  it  followed  the 
intended  line  of  the  Great  Northern  Railway,  with  a  branch  to  Stam- 
ford, 19,000/.,  or  without  such  branch,  6,000l  The  declaration  then 
alleged  that,  whilst  the  agreement  remained  in  force,  namely,  on  the 
26th  of  June,  1846,  the  amalgamation  of  the  two  companies  took 
place,  and  was  established  by  an  act  of  the  legislature ;  that  the  rail- 
way followed  the  line  of  the  Great  Northern  Railway,  without  the 
branch  to  Stamford ;  whereupon  the  plaintiff  claimed  the  suna  of 
6,000/.  under  the  agreement 

The  defendants  pleaded  that  no  act  of  parliament  was  made  in 
favor  of  the  Direct  Northern  Railway  Company  within  six  months 
of  the  date  of  the  agreement,  and  that  they  did,  on  the  23d  of  No- 
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▼ember,  1846,  according  to  the  provisions  in  the  agreement,  give  the 
plaintiff  a  notice  in  writing  to  put  an  end  to  the  agreement,  at  which 
time  no  part  of  the  line  of  railway  had  been  made  on  the  estate  of 
the  plaintiff,  nor  bad  his  lands  been  taken  by  the  amalgamated  com- 
panies. 

There  was  a  general  demurrer  to  this  plea,  and  the  defendants 
joined  in  demurrer. 

The  case  was  argued  in  the  Court  of  Exchequer  before  Barons 
Alderson,  Rolfe,  and  Piatt,  who  held  the  plea  to  be  an  answer  to  the 
action,  and  judgment  was  given  for  the  defendants.  1  Exch.Rep.  579. 
The  case  was  taken  to  the  Exchequer  Chamber,  and  there  argued 
before  Justices  Patteson,  Coleridge,  Coltman,  Maule,  Williams,  Cress- 
well,  and  Erie,  by  whom  the  judgment  of  the  Court  of  Exchequer 
was  reversed.  2  Exch.  Rep.  801.  The  present  writ  of  error  was  then 
brought  to  this  house. 

The  judges  were  summoned,  and  Mr.  Baron  Parke,  Mr.  Justice 
Patteson,  Mr.  Justice  Maule,  Mr.  Justice  Coleridge,  Mr.  Justice 
Erie,  Mr.  Justice  Williams,  Mr.  Justice  Talfourd,  and  Mr.  Baron  Mar- 
tin, attended  the  house. 

Kelly  and  Sttuirt  Wortley  {Phipson  was  with  them,)  for  the  plaintiffs 
in  error: 

The  question  here  relates  to  the  construction  of  a  clause  in  an 
agreement,  and  to  the  effect  whiph  that  clause  is  to  produce  on  the 
happening  of  a  certain  event.  That  event  was  the  passing,  within  a 
limited  period,  of  an  act  to  authorize  the  Direct  Northern  Railway 
Company  to  make  a  railway  from  London  to  York.  That  act  has 
not  passed.  On  the  determination  of  that  event,  the  defendants  had 
a  right  to  put  an  end  to  the  agreement,  by  giving  notice.  They  did 
give  the  notice ;  after  the  giving  of  which,  according  to  the  terms  of  that 
agreement  itself,  the  agreement  was  to  become  null  and  void.  Yet 
it  is  contended  that  that  agreement  still  subsists.  The  argument  for 
its  continued  subsistence  depends  on  a  particular  exception  contained 
m  a  proviso  ;  but  that  proviso  is  itself  disposed  of  by  the  effect  of  the 
notice,  which  operated  as  a  general  termination  of  the  agreement 
In  the  Court  of  Exchequer,  one  of  the  learned  barons  asked  whether 
there  was  anything  stated  as  to  the  length  of  time  which  might 
elapse  before  the  earl's  right  to  make  this  demand  was  finally  extin- 
guished. There  is  no  way  to  get  rid  of  the  difficulty  suggested  by 
that  question.  If,  within  some  months  after  the  agreement  had  been 
put  an  end  to,  the  additional  clause  now  sued  on  could  be  enforced, 
because  there  had  been  an  amalgamation  of  the  two  companies,  it 
could  be  enforced  for  some  years,  or  for  any  number  of  years ;  for 
there  is  no  limit  to  the  period  within  which  the  amalgamation  of  the 
companies  might  not  revive  the  dead  agreement. 

In  the  Court  of  Exchequer  Chamber,  the.arrangement  of  the  pro- 
visos in  the  deed  was  relied  on ;  but  surely,  if  a  man  makes  three 
distinct  and  independent  covenants,  and  an  action  is  brought  for  the 
breach  of  any  one  of  them,  it  cannot  matter  in  what  arrangement 
tbey  are  placed,  provided  the  deed  which  contains  them  is  at  an  end. 
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The  covenant  alleged  to  be  broken  may  be  a  separate  and  independ- 
ent covenant ;  but  if  the  whole  deed  is  put  an  end  to  by  the  notice, 
the  right  to  give  which  is  expressly  reserved,  no  one  covenant  in  it, 
whether  independent  or  not,  can  continue  to  subsist,  and  the  part  of 
the  agreement  where  this  right  to  give  the  notice  is  reserved  cannot 
be  a  matter  of  importance.  The  language  of  the  deed  clearly  shows 
.  that,  in  the  event  of  a  notice  being  given  after  the  bill  for  the  Direct 
Northern  Railway  has  failed  to  pass,  the  deed  itself  becomes  void. 

J.  Turner  and  J.  Bailey^  for  the  defendant  in  error ;  the  fallacy  of  the 
argument  on  the  other  side  lies  in  treating  this  contract  as  if  it  was  a 
mere  contract  for  the  purchase  of  lands.  It  is  not  so ;  it  is  a  con- 
tract for  the  purchase  of  the  earl's  right,  as  a  land-owner,  to  oppose 
the  Direct  Northern  Railwayf  or  to  concur  with  the  Direct  Northern 
Company  in  opposing  the  scheme  of  the  Great  Northern  Company. 
The  consideration  for  the  sale  of  his  right  is  to  be  found  in  the  cove- 
nants contained  in  the  deed.  The  amount  of  the  money  to  be  paid 
is  to  depend  on  various  circumstances.  In  one  set  of  circumstances 
a  larger,  in  another  a  smaller,  sum  is  to  be  payable.  The  agreement 
goes  on  to  suppose  that,  in  spite  of  the  opposition  of  the  Direct 
Northern  Company  and  of  the  earl,  the  bill  of  the  Great  Northern 
Company  may  pass  into  a  law,  in  which  event  a  different  sum  is  to 
become  payable ;  and  then  comes  the  supposition  that  the  two  com- 
panies may  be  amalgamated.  In,  that  event,  one  of  two  rates  of 
compensation  on  the  occurrence  of  one  of  two  states  of  circum- 
stances is  provided  for.  The  provision  for  the  determination  of  this 
agreement  affects  the  rights  of  the  parties  on  the  happening  of  one 
of  the  several  events  mentioned  in  the  agreement,  but  it  does  not 
touch  those  rights  in  relation  to  all  of  them.  It  could  not ;  the  earl's 
title  to  oppose  the  amalgamated  companies  remained  after  all  hope 
of  passing  the  Direct  Northern  bill  had  been  given  up.  The  contract 
was  one  of  purchase  and  sale ;  but  the  subject-matter  was  a  right  of 
opposition,  or  concurrence.  By  his  opposition  to  the  Great  Northern, 
he  put  the  Direct  Northern  Company  in  a  position  to  compel  an 
amalgamation.  That  amalgamation  has  taken  place;  the  Direct 
Northern  Company  has  received  the  benefit  of  the  exercise  of  this 
right,  and  now  sQcks  to  avoid  paying  for  it.  But  to  allow  it  to  do  so, 
would  be  to  make  the  deed  a  one-sideU  agreement,  which  cannot  be. 

It  may  be  said  that  it  was  open  for  the  earl  to  oppose  the  bill  of 
the  amalgamated  company  after  the  agreement  was  put  an  end  to ;  but 
that  is  not  so,  for  the  Direct  Northern  Company  forms  part  of  the 
amalgamated  company,  and  he  had  covenanted  not  to  oppose  that 
company,  having  sold  his  right  to  do  so  for  the  considerations  con- 
tained in  this  agreement. 

The  whole  contents  of  the  agreement  justify  this  construction. 
Suppose  tha^  on  the  17th  of  March,  1846,  the  day  after  the  making 
of  the  agreement,  the  two  companies  had  amalgamated,  the  clause 
which  binds  them  to  pay  a  certain  sum  on  the  happening  of  that 
event  would  have  applied.  That  clause  constitutes  a  present  contract 
to  pay.    Suppose  that  three  months  after  that  time  the  act  had  passed. 
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establishing  the  amalgamated  company,  the  money  would  have  be- 
come payable  to  the  earl  before  the  16th  of  September,  1846.  But 
the  right  to  determine  the  agreement  never  could  arise  till  after  that 
time,  for  no  option  of  that  sort  is  given  till  "  six  calendar  months 
from  the  date  of  these  presents." 

The  first  branch  of  the  agreement  relates  to  the  passing  of  the  Di- 
rect Northern  bill  within  six  months.  The  power  to  put  an  end  to 
the  agreement  only  arises  after  that  branch  of  the  agreement  has 
wholly  comie  to  an  end.  But  if  so,  still,  in  the  second  place,  the 
event  of  the  Great  Northern  bill  being  passed  within  eighteen  months 
of  the  date,  is  not  thereby  affected.  AH  these  covenants  are  inde- 
pendent of  each  other,  and  the  failure  of  one  does  not  occasion  the 
failure  of  all.  If  this  proviso  had  been  intended  to  override  all  the 
covenants  in  the  deed,  it  would  have  been  put  after  all;  instead  of 
which,  it  is  placed  only  after  the  first  two,  leaving  the  third,  which  is 
the  one  now  under  consideration,  wholly  unaffected.  It  is  the  rea- 
sonable construction  of  this  deed  to  refer  the  proviso  to  the  two 
covenants  which  depend  on  the  will  of  the  legislature,  a  matter  not 
to  be  controlled  by  the  parties,  instead  of  applying  it  to  that  matter 
which  depends  on  the  will  of  the  parties  as  well  as  of  the  legislature ; 
for  the  latter  construction  would  'enable  the  parties  to  defeat  their 
own  contract. 

Kelly,  in  reply.  The  words  in  the  contract  are  to  be  read  accord- 
ing to  their  ordinary  and  naturaj  signification,  unless  that  mode  of 
reading  theni  gives  to  them  a  construction  which  is  contrary  to  com- 
mon sense.  If  so,  then  the  whole  agreement  comes  to  an  end  by  the 
effect  of  the  notice.  The  provisions  relative  to  the  passing  of  the 
Grreat  Northern  bill,  and  to  the  amalgamation,  were  to  take  effect  if 
no  notice  was  given ;  but  if  the  notice  was  given,  then  it  was  in- 
tended that  that  notice  should  override  every  thing  else,  and  shonld 
completely  put  an  end  to  the  agreement. 

The  Lord  Chancellor,  (Lord  Truro,)  moved  that  the  following 
question  should  be  put  to  the  judges  : 

"  To  a  declaration  in  the  form  set  forth  in  the  accompanying  pa- 
per,^ would  a  plea  also  in  the  form  set  forth  in  such  paper  be  held  in 
the  courts  of  law  a  sufficient  answer?" 

The  judges  requested  time  to  consider  the  question. 

Parke,  B.,  now  delivered  the  opinion  of  the  judges.  In  answer  to 
the  question  proposed  by  your  lordships,  I  have  to  state  the  unani- 
mous opinion  of  the  judges,  that  the  plea  in  the  case  supposed  would 
be  bad. 

In  the  deed  set  out  in  the  declaration  referred  to  in  the  question,  it 
appears  that  there  were  two  different  acts  of  parliament  applied  for, 
for  making  a  railway  from  London  to  York,  one  for  a  railway  to  be 

^  The  paper  banded  to  the  judges  contained  the  declaration  and  plea  set  forth  at 
length. 

VOL.    XIV.  2 
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called  the  Direct  Northern,  another  the  Great  Northern  Railway ;  and 
the  deed  contains  a  bargain  with  the  plaintiff,  who  is  to  petition  par- 
liament against  and  oppose  the  latter  bill,  and  support  the  former; 
and,  as  a  consideration  for  so  doing,  the  defendants,  the  provisional 
directors  of  the  intended  Direct  Northern  Railway,  covenant  to  pay 
certain  sums  and  give  certain  benefits  to  the  plaintifH  These  bene- 
fits vary,  and  the  deed  provides  for  three  cases :  — 

First,  the  passing  of  the  Direct  Northern  Railway  bill  in  six  calen- 
dar months. 

Second,  the  passing  of  the  Great  Northern  Railway  bill  before  the 
end  of  eighteen  calendar  months. 

Third,  the  amalgamation  of  the  two,  and  the  establishing  of  the 
amalgamated  companies  by  act  of  parliament 

In  the  first  event,  25,000/.  are  to  be  paid,  and  many  other  covenants 
are  to  be  performed. 

In  the  second,  the  sums  of  15,000/.  or  5,000/.  are  to  be  paid,  and 
other  stipulations  performed. 

In  the  third,  25,000/.,  or  19,000/.,  or  6,000/.  are  to  be  paid  accord- 
ing as  the  line  of  the  amalgamated  company  should  follow  the  in- 
tended line  of  the  Direct  Northern,  or  of  the  Great  Northern,  with  a 
particular  branch,  or  w^ithout  it.  And  the  last  contingency  is  averred 
in  the  declaration  to  h:ive  taken  place ;  and  the  plaintiff  seeks  to  re- 
cover the  sum  of  6,000/.  stipulated  in  that  event  to  be  paid.  The 
plaintiflPs  costs  were  at  all  events  to  be  paid.  It  appears  from  the 
declaration,  that  in  the  deed  there  is  this  provision  :  "  Provided  al- 
ways, and  it  was  expressly  agreed  and  declared,  that  if  the  act  of 
parliament  authorizing  the  Direct  Northern  Railway  to  make  the  said 
intended  railway  from  London  to  York  should  not  be  passed  within 
six  calendar  months  from  the  date  of  the  deed,  it  should  be  lawful 
for  the  plaintiff,  his  heirs,  and  assigns,  at  any  time  thereafter,  to  de- 
termine and  put  an  end  to  the  agreement,  by  a  notice ;  after  which 
notice,  that  agreement,  and  any  article  and  thing  therein  contained 
(except  the  proviso  and  the  covenant  in  relation  to  the  payment  of 
the  plaintiff's  costs,)  should  be  null  and  void,  to  all  intents  and  pur- 
poses, as  fully  as  if  the  agreemeitt  had  never  been  executed  j"  and 
then  follows  another  proviso  in  a  similar  form,  allowing  the  defend- 
ants to  determine  the  agreement  in  the  same  manner;  aft^r  which 
the  agreement,  and  every  thing  therein  contained,  except  that  and  the 
preceding  proviso,  and  the  covenants  as  to  the  costs,  should  be  abso- 
lutely null  and  void  in  like  manner.  Then  follows  the  provision  for 
the  case  of  amalgamation,  on  which  the  question  depends,  "and.* 
lastly,"  which,  referring  to  the  antecedent  words,  means,  "  Provided 
always,  and  it  was  thereby  expressly  agreed  and  declared  lastly," 
that  in  case,  either  by  an  agreement  made  between  the  provisional 
directors  of  the  said  intended  Direct  Northern  Railway  Company  and 
of  the  said  intended  Great  Northern  Railway  Company,  or  in  conse- 
quence of  the  decision  or  recommendation  of  a  committee  of  the 
house  of  commons  or  otherwise,  an  amalgamation  should  be  made 
of  the  said  intended  companies  and  railways,  then  and  in  such  case 
the   said  amalgamated    companies    should,  within  three  calendar 
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months  next  after  the  same  should  have  been  established  by  an  act 
of  the  legislature,  and  without  reference  to  any  alteration  or  devia- 
tion made,  or  to  be  made,  of  the  line  of  railway,  pay  one  of  the  sums 
before  mentioned,  and  then  the  several  covenants  and  agreements 
concerning  the  purchase  and  taking  of  additional  land,  and  the  resale 
of  land  to  the  plaintiff,  the  making  deviations  and  maintaining  via- 
ducts, and  all  other  covenants  on  the  part  of  the  intended  Direct 
Northern  Bail  way  Company,  as  far  as  the  same  should  be  applica- 
ble, should  be  performed  by  the  amalgamated  companies,  and  should 
be  embodied  in  a  deed  to  be  executed  by  the  amalgamated  com- 
pany." 

The  plea  avers,  that  no  act  of  parliament,  authorizing  the  said  Direct 
Northern  Railway  Company  to  make  the  said  intended  railway  from 
London  to  York,  passed  within  six  calendar  months  from  the  date  of 
the  agreement,  and  that  the  defendants  did  thereupon,  on  the  23d 
Novemt)er,  1846,  in  pursuance  of  the  proviso,  give  a  notice  to  deter- 
mine and  put  an  end  to  the  agreement,  and  that  no  part  of  the  plain- 
tiff's said  estate  had  then  been  taken  or  used  by  the  amalgamated 
company,  or  any  injury  been  then  done  to  it ;  to  which  plea  there  is 
a  demurrer ;  and  the  question  referred  to  her  majesty's  judges  is,  the 
sufficiency  of  the  plea. 

It  is  impossible  to  deny,  that  the  parties  meant  the  defendants  to 
he  bound,  under  some  circumstances,  to  pay  the  stipulated  sums,  if 
an  amalgamation  should  be  made  of  the  two  companies,  and  an  act 
passed  to  effect  it,  though  neither  the  Direct  Northern  nor  Great 
Northern  Act  should  pass ;  for  they  sure  to  pay,  in  case  an  amalgama- 
tion should  take  place  by  agreement  of  the  provisional  directors  of 
the  two  companies,  or  by  a  recommendation  of  a  committee  of  the 
house  of  commons,  evidently  meaning  a  committee  sitting  upon 
either  bill  before  it  passed  into  a  law. 

There  being  therefore  clearly  a  clause  creating  an  obligation  to  this 
effect,  the  question  is,  whether  it  was  put  an  end  to  by  a  notice  under 
the  circumstances  stated  in  the  plea  ? 

The  question  may  be  considered  as  if  this  clause  formed  a  part  of 
the  provisos,  one  or  both,  or  was  collateral  to  them. 

If  the  former  be  the  case,  and  we  think  it  is,  the  plea  seems  to  us 
to  be  insufficient. 

The  part  of  the  deed  following  the  words  "  and  lastly  "  may  not 
be  a  qualification  of  the  first  proviso  giving  the  option  to  the  plain- 
tiff, because  there  is  nothing  in  the  least  repugnant  or  inconsistent  in 
allowing  the  plaintiff  to  put  an  end  to  the  obligation  of  covenants 
which  are  intended  to  be  performed  for  his  benefit,  as  these  are,  which 
are  to  operate  in  the  case  of  amalgamation,  as  well  as  the  others. 
It  k  by  no  means  unreasonable  that  the  plaintiff  should  be  allowed, 
if  he  cannot  get  the  greatest  advantages  which  he  stipulates  for, 
which  he  contemplated  to  obtain  by  the  passing  of  the  Direct  North- 
em  Company.'s  Act  in  six  months,  to  get  rid  of  the  agreement  alto- 
gether, and  insist  on  his  legal  rights  independently  of  contract.  But 
there  is  mnch  more  difficulty  in  allowing  the  defendants,  provided 
the  Direct  Northern  bill  does  not  pass,  to  rid  themselves  of  all  liability 
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to  perform  covenants  which  are  clearly  meant  to  operate,  as  these 
were,  though  the  Direct  Northern  Act  should  not  pass. 

It  is  not  impossible  that  parties  should  so  stipulate ;  and  in  the 
deed  there  is  clearly  a  power  given  to  the  defendants  to  determine 
the  covenants  as  to  the  Great  Northern,  though  they  are  unconnect- 
ed with  those  relative  to  the  Direct  Northern  ;  for  if  the  Direct  North- 
ern does  not  pass  in  six  months,  they  may  determine  the  obligation 
to  pay,  if  the  Great  Northern  passes  in  eighteen.  But  when  we  find 
this,  which  is  a  proviso,  and  placed  in  juxtaposition  with  that  ena- 
bling the  defendants  to  determine  the  contract,  and  connected  with 
it,  we  think  we  ought  to  construe  it  as  qualifying  the  former  proviso. 
And,  so  construed,  the  meaning  is,  that,  provided  the  Direct  Northern 
Act  should  not  pass  in  six  months,  the  defendants  may  determine  the 
contract,  provided  that  if  the  companies  are  amalgamated,  then  they 
shall  not,  but  shall  be  bound  to  pay  the  substituted  contingent  sums. 
It  is  said,  however,  that  this  construction  is  inadmissible,  because 
there  is  no  limit  of  time  within  which  the  amalgamation  i«  to  take 
place,  so  that  the  right  to  determine  the  contract  at  the  end  of  six 
months  is  to  depend  on  a  subsequent  event  to  happen  at  an  indefi- 
nite time.  It  is  argued  that  it  would  be  inconsistent  to  say  that  the 
defendants  might  determine  the  contract  at  the  end  of  six  months, 
yet  they  should  not  do  so  if  ten  years  afterwards  another  event 
should  occur.  And  this  is  a  reason  for  qualifying  the  defendant's 
right  to  some  extent,  and  for  holding  that  the  defendants  may  deter- 
mine the  contract  at  or  after  the  end  of  six  months,  in  case  this  act 
should  not  in  the  mean  time  pass ;  but  in  case  an  amalgamation 
should  have  taken  place  and  been  established  by  act  of  parliament, 
whilst  the  contract  remained  undetermined^  then  the  covenants  de- 
pending on  amalgamation  should  be  performed.  This  construction 
renders  the  whole  intelligible  and  consistent;  and,  supposing  this  to 
be  the  true  construction  of  the  instrument,  the  averment  in  the  de- 
claration, that  the  amalgamation  of  the  companies  took  place  and 
was  established  by  an  act  of  the  legislature  whilst  the  agreement  re- 
mained in  full  force,  sufficiently  shows  that  it  was  made  before  the 
defendants  gave  notice  to  determine. 

If,  in  the  second  place,  these  stipulations  should  not  be  considered 
as  part  of  the  proviso  immediately  preceding,  but  as  introduced  in  a 
prior  or  subsequent  part  of  the  deeds,  it  seems  to  us  that  the  plea  is 
equally  bad. 

The  proviso  is,  as  has  been  said,  perfectly  reasonable  on  the  part 
of  the  plaintiff.  It  is  unnecessary  indeed  with  respect  to  all  the  co- 
venants depending  on  the  Direct  Northern  Railway  CJompany  obtain- 
ing the  act,  because  they  are  ahready  made  contingent  on  the  act 
being  obtained  in  six  months ;  but  with  respect  to  those  depending 
on  the  act  for  the  Grreat  Northern  Company  passing  in  eighteen 
months,  the  proviso  is  not  unnecessary,  but  it  is  by  no  means  unrea- 
sonable, for  the  covenants  are  for  the  benefit  of  the  plaintiff;  nor 
would  it  be  inconsistent  or  unreasonable  to  allow,  as  an  equivalent 
to  giving  the  option  to  the  plaintiff,  also  to  give  the  option  to  the  de- 
fendants to  determine  all  their  covenants  with  respect  to  the  Great 
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Northern,  so  that  the  defendants  might  under  their  agreement,  if  the 
Direct  Northern  Act  did  not  pass  within  six  months,  have  freed  them- 
selves from  the  obligation  to  pay  the  sums  and  to  perform  the  cove- 
nants on  their  part  dependent  on  the  passing  of  the  Great  Northern 
Company's  Act  in  eighteen  calendar  months.  And  this  appears  to 
have  been  permitted  by  the  deed,  which  is  so  worded  as  to  allow  the 
option  to  both  parties,  as  to  the  covenant  with  respect  to  the  Great 
Northern ;  but  then  it  is  clear  to  us  that  they  must  have  executed 
that  option  before  the  actual  breach  of  the  covenants ;  for  after  the 
covenants  have  been  actually  broken  by  non-payment  of  sums  pay- 
able pursuant  to  them,  or  non-performance  of  other  covenants,  where- 
by a  cause  of  action  actually  occurred,  as  here,  it  would  be  unrea- 
sonable and  inconsistent  to  allow  the  defendants  a  power  to  dischturge 
themselves  by  a  notice  to  determine. 

It  would  be  as  much  as  to  say  this,  that  though  the  defendants 
have  actually  broken  their  covenants  subsisting  at  the  time,  and  be- 
come liable  to  pay  a  large  sum  of  money,  or  large  damages,  or  both, 
yet  they  should  not  be  recovered  if  the  defendants  chose  to  give  no- 
tice to  determine  the  contract 

If,  then,  the  covenants  dependent  on  the  amalgamation  had  been 
wholly  collateral  to  the  proviso,  and  not  a  qualification  of  it,  and  had 
been  inserted  as  an  independent  part  of  the  deed,  we  think  this  plea 
wonld  be  bad,  because  it  is  not  stated,  nor  does  it  appear,  that  the 
notice  was  given  before  the  breach  of  the  covenants  declared  upon 
for  the  nonpayment  of  6,000/.  This  sum  was  to  be  paid  in  three 
months  after  the  act  passed,  and  therefore  at  the  end  of  three  months 
there  was  a  breach.  The  right  to  payment  does  not  depend  upon  tkd 
fiact  of  making  a  part  of  the  railway  by  the  amalgamated  company 
on  the  plaintiff's  estate,  or  taking,  or  using,  or  doing  any  injury  to 
the  plaintiff's  land ;  the  right  to  it  depends  simply  on  the  etHuxion  of 
three  months'  time  after  the  Amalgamation  Act  No  doubt  no  aver- 
ment could  have  been  made  on  the  plea  to  obviate  the  last  objection, 
as  the  notice  was  probably  not  given  till  the  23d  November,  and  the 
Amalgamation  Act  passed  in  June. 

"We  are  therefore  of  opinion  that,  whether  we  consider  the  clause 
in  question  as  a  proviso  qualifying  the  preceding  proviso,  or  as  a  col- 
latcml  proviso  or  covenant,  the  plea  is  bad. 

The  Lord  Chancellor  said  that  their  lordships  were  much  in- 
debted to  the  learned  judges  for  the  assistance  which  they  had  ren- 
deied  in  this  case.     He  moved  that  their  opinion  should  be  printed. 

Lord  Brougham  thought  that,  after  the  able  opinion  of  iihe  judges, 
with  which  he  entirely  agreed,  the  house  could  entertain  no  doubt 
open  the  subject,  and  he  should  therefore  move  that  judgment  be 
giren  for  the  defendant  in  error. 

The  Lord    Chancellor  concurred  with  his  noble  and  learned 

fiiejid. 

JudgmefU  of  the  court  below  affirmed. 
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Lowe   v.  The   London  and   Northwestern  Railway  Company.* 

May  26  and  27,  1852. 

Use  and  Occupation — Corporation^  Liability  of — Implied  Contra^ct^ 
8  YicU  c.  16,  8.  97  —  Power  of  Directors  to  Contract  by  ParoL 

Where  a  corporatioD  have  actually  used  and  occupied  land  for  the  purpose  of  their  incor- 
poration, by  the  permission  of  the  owner,  sembie,  that  they  are  liable  to  be  sued  in  assumpsit 
for  use  and  occupation,  notwithstanding  they  haye  not  entered  into  a  contract  under  their 
oommonseaL 

Bnt  in  the  case  of  a  railway  company,  sued  under  the  aboye  circumstances,  where  the  8  Vict. 
c  16,  8.  97,  (the  Companies  Clauses  Consolidation  Act),  provides  that  any  contract,  which, 
if  made  between  private  persons,  would  be  valid,  although  made  by  parol  only,  may  be 
made  by  parol  on  behalf  of  the  company  by  the  directors,  and  shall  be  binding  on  the 
company:— 

Held,  that  such  a  contract  might  be  presumed  to  have  been  entered  into,  and  that  the  com- 
pany was,  therefore,  liable  to  the  action. 

Assumpsit  for  use  and  occupation.    Plea,  non  assumpsit. 

At  the  trial,  before  Jervis,  C.  J.,  at  the  Derbyshire  Spring  Assizes, 
1852,  it  appeared  that  this  action  was  brought  by  the  plaintiff,  who 
was  the  owner  of  a  strip  of  land  adjoining  a  branch  line  of  railway  in 
the  course  of  construction  by  the  defendants,  in  respect  of  its  tempo* 

1  21  Law  J.  Bep.  {v.  8.)  Q.  K  361. 
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rary  occupation  during  four  or  five  years  by  the  contractors,  who  had 
laid  bricks  and  materials  upon  the  land,  and  had  erected  upon  it 
dwellings  for  the  workmen.  No  contract  under  seal  by  the  defend- 
ants, or  by  two  of  the  directors  of  the  company,  under  the  8  Vict.  c. 
16,  s.  97,  had  ever  been  entered  into.  The  learned  chief  justice  left  it 
to  the  jury  to  say  upon  the  evidence,  whether  there  had  been,  in  fact, 
any  occupation  by  the  defendants,  by  means  of  their  agent;  and  the" 
jury  returned  a  verdict  for  the  plaintiff,  with  175/.  damages.  Leave 
was  reserved  to  the  defendants  to  move  to  enter  a  nonsuit  upon  an 
objection  taken  at  the  trial,  that  the  action  could  not,  under  the  cir- 
cumstances, be  supported  against  the  defendants.  A  rule  nisi  upon 
the  leave  reserved,  and  also  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  evidence,  having  been  obtained  — 

Miller^  Serj.  and  Hayes  now  showed  cause.  First,  assuming  that 
the  evidence  proves  an  occupation  by  the  company,  the  objection  upon 
which  a  nonsuit  is  sought  to  be  entered  is,  that  the  defendants,  being 
a  corporation,  are  not  bound  in  the  absence  of  a  contract  under  their 
common  seal.  But  that  rule  applies  only  to  cases  of  express  contract, 
and  not,  as  here,  where  a  contract  is  implied  by  the  law  firom  certain 
acts  done  and  permitted  to  be  done.  A  corporation  can  only  speak 
by  its  common  seal ;  but  here  the  law  speaks  for  it.  It  is  like  the 
cases  which  occur  under  the  Statute  of  Frauds.  A  party  cannot 
expressly  bind  himself  to  pay  the  debt  of  another  except  in  writing ; 
but  he  is  impliedly  bound  to  pay  his  own  debt  without  any  writing. 
So,  if  a  lease  for  years  be  made  to  a  corporation,  they  cannot  make 
an  actual  surrender,  except  by  deed  under  their  seal ;  but  if  they 
accept  a  new  lease,  this  is  a  surrender  in  law  of  their  first  lease,  and 
good,  though  not  under  seal.  Bdc.  Abr.  *  Corporations,'  E.  pL  3*  A 
corporation  may  sue,  as  plaintiffs,  in  assumpsit  for  use  and  occupa- 
tion, where  the  premises  have  been  used  and  occupied  by  their  per- 
mi^ion.  The  Dean  and  Chapter  of  Rochester  v.  Pierce,^  1  Camp. 
466 ;  The  Mayor,  ^r.,  of  Stafford  v.  TO/,  4  Bing.  75 ;  s.  c.  5  Law  J. 
Rep.  C.  P.  77 ;  Southtoark  Bridge  Company  v.  Sills,  2  Car.  &  P.  371. 
If  so,  there  must  be  a  corresponding  obligation  cast  upon  them,  and 
they  must  be  capable  of  being  sued  in  assumpsit,  where  they  have 
actually  used  ana  occupied  land  by  the  permission  of  its  owner.  There 
is,  indeed,  more  difficulty  in  saying  that  a  corporation  can  permit  an 
occupation  without  seal,  than  there  is  in  saying  that  they  can  be  per- 
mitted to  occupy.  The  11  Geo.  2,  c.  19,  s.  14,  which  enables  land- 
kffds,  where  the  agreement  is  not  by  deed,  to  recover  satisfaction  for 
the  use  of  the  lands,  makes  no  exception  of  bodies  corporate.  Elliott 
v.  Rogers^  4  Esp.  59.  It  is  a  fallacy  to  treat  this  action  as  founded 
on  any  contract ;  it  is  brought  to  recover  a  compensation  for  an  actual 
enjoyment,  and  the  law  implies  a  consequent  liability.  The  Mayor, 
4r.  of  Carmarthen  v.  Lewis,  6  Car.  &  P.  608 ;  Painter  v.  Ihe  Liver- 
pool Gas  Co.,  3  Ad.  &  E.  433 ;  s.  c.  5  Law  J.  Rep.  (n.  s.)  M.  C.  108; 
Ckurch  V.  inie  Imperial  Gaslight  and  Coke  Co.,  Ibid.  846  ;  s.  c.  7  Law 
J.  Rep.  (n.  8.)  Q.  B.  118 ;  HaU  v.  The  Mayor,  Sfc.  of  Swansea,  5  Q.  B. 
Eep.  526 ;  8.  c.  13  Law  J.  Rep.  (n.  s.)  Q.  B.  107 ;  Doe  d  Pennington 
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V.  Tmiere,  12  Ibid.  998 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Q.  B.  49,  are  all 
cases  where  a  liability  has  been  implied  by  law  in  the  absence  of  a 
contract  under  seaL 

[Lord  Campbell,  C.  J.  If  any  promise  is  implied,  must  it  not  be 
a  promise  under  seal  ?] 

The  defendants  might  have  been  bound  by  a  simple  contract  made 
by  two  of  their  directors,  under  the  8  Vict  c.  16,  s.  97.  It  is,  there- 
fore, unnecessary  to  presume  a  deed  sealed  by  the  corporation,  and 
so  the  diiEculty  felt  in  The  Copper  Miners  Company  v.  Fox,  20  Law 
J.  Rep.  (n.  s.)  Q.  B.  174 ;  s.  c.  3  Eng.  Rep.  420,  does  not  arise.  In 
Finlay  v.  The  Bristol  and  Exeter  Railway  Company^  21  Law  J.  Rep. 
(n.  s.)  Exch.  117;  s.  c.  9  Eng.  Rep.  489,  it  was  admitted  that  a 
corporation  is  liable  in  use  and  occupation  for  the  period  during 
which  they  have  actually  occupied.  Parke,  B.,  there  said,  "  If  the 
defendants  had  been  private  individuals  they  might  have  made  a 
parol  contract  to  hold  for  a  year  as  tenants  for  a  year,  and  their  con- 
duct in'  continuing  in  possession  after  the  expiration  of  the  year 
would  be  evidence  of  a  contract  for  another  tenancy  from  year  to 
year.  That  presumption  would  arise  from  the  conduct  of  the  parties." 
That  observation  is  strictly  in  point  here ;  and  assuming  that  there  has 
been  an  actual  occupation  by  the  defendants,  with  the  permission  of 
the  plaintiff,  this  action  will  lie.  [They  then  argued  that  there  was 
sufficient  evidence  of  an  actual  occupation  by  the  defendants.] 

Metier  and  Macauley,  in  support  of  the  rule.  The  general  rule  of 
law  is,  that  a  corporation  aggregate  can  only  contract  under  seal,  sub- 
ject to  a  single  exception  arising  from  necessity;  and  it  lies  on  the 
plaintiff  to  bring  his  case  within  that  exception. 

[Lord  Campbell,  C.  J.  In  Hall  v.  MayoTy  Sfc.  of  Swansea^  there 
was  no  necessity  to  contract  without  seal.] 

That  is  a  peculiar  case ;  there  was  no  promise  there,  but  it  was 
presumed  that  the  defendants  had  engaged  to  repay  money  which 
they  had  obtained  wronglv.  Arnold  v.  TA^  Mayor,  dj-c.  of  Poole,  4 
Man.  &  G.  860;  s.  c.  12  Law  .1.  Rep.  (n.  s.)  C.  P.  97 ;  and  Paine  v. 
The  Guardians  of  the  Strand  Union,  8  Q.  B.  Rep.  326 ;  s.  c.  15  Law  J. 
Rep.  (n,  s.)  M.  C.  89,  lay  down  a  clear  rule  of  law. 

[Crompton,  J.  referred  to  Sanders  v.  Si.  Neois  Union,  8  Ibid.  810; 
8.  c.  15  Law  J.  Rep.  (n.  s.)  M.  C.  104.] 

That  case  is  explained  in  Lamprell  v.  The  Billericay  Union,  3  Exch. 
Rep.  283 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Exch.  282,  which  lays  down 
the  true  rule,  namely,  that  none  can  be  bound  by  an  implied  parol 
contract  except  those  who  are  capable  of  contracting  by  parol.  Here, 
the  defendants  being  a  corporation,  are  incapable  of  contracting  other- 
wise than  by  their  common  seal.  , 

[Coleridge,  J.  That  is  not  so ;  they  may  contract  by  two  direct- 
ors. 

Erle,  J.  Use  and  occupation  does  not  rest  upon  a  promise  in- 
ferred by  the  jury,  but  upon  a  statutory  liability  arising  out  of  the 
occupation.] 

Birch  v.  Wright^  1  Term  Rep.  378,  lays  down  the  principle  on  which 
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the  action  is  founded.  Beverly  v.  the  Lincoln  Gdslight  and  (Joke 
Company,  6  Ad.  &  E.  829 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Q.  B.  113,  pro- 
eeeded  on  its  being  a  contract.  It  is  said  on  the  other  side  that  a 
contract  may  be  here  implied,  and  cases  are  referred  to  where  the 
consideration  for  the  promise  had  been  had  by  a  corporation,  and  they 
were  held  impliedly  liable.  But  here  the  enjoyment  of  land  is  the 
consideration,  and  a  corporation  has  no  catpacity  to  take  land  except 
under  seal ;  the  law  will  only,  therefore,  presume  that  they  have  so 
held  it,  and  assumpsit  will  not  lie  —  Dis^gle  v.  the  London  and  Black- 
wall  Railway  Company^  5  Exch.  Rep.  442;  s.  c.  19  Law  J.  Rep.  (n.  s.) 
Exch.  308 ;  Homersham  v.  the  Wolverhampton  Waterworks  Campanyy 
6  Exch.  Rep.  137 ;  s.  c.  4  Eng.  Rep.  426 ;  The  Mayor,  Sfc.  of  Ludlow  v. 
(Jkarltanj  6  Mee.  &  W.  815 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  Exch.  75. 

[Lord  Campbell,  C.  J.  In  those  cases  the  liability  arose  on  an 
express  preceding  contract  which  had  been  executed;  here  it  arises 
&om  the  fact  of  occupation,  and  the  law  raises  the  promise.  That  is 
what  is  expressly  laid  down  in  Finlay  v.  the  Bristol  and  Exeter  Mail- 
way  Company.] 

The  dictum  of  Parke,  B.,  in  that  case  was  extra-judicial ;  the  court 
decided  that  the  action  would  not  lie. 

[Lord  Campbell,  C.  J.  But  that  dictum  is  quite  in  accordance 
with  Hall  V.  the  Mayor,  SfC,  of  Swansea.  Where  you  proceed  for  a 
breach  of  an  executory  contract,  you  must  rest  on  the  contract  itself; 
but  where  the  consideration^ has  been  executed,  you  proceed  on  the 
promise  implied  by  law.] 

In  Churdi  v.  the  Imperial  Gaslight  Company  it  was  laid  down  that 
there  is  no  difference  in  this  respect  between  executed  and  executory 
oontracts.  The  law  will  only  imply  such  a  promise  when  there  is  a 
capacity  to  contract.  Lamprell  v.  the  BiUericay  Union  shows  that 
the  law  will  not  infer  a  promise  by  a  corporation  wherever  there  has 
been  a  consideration  executed  in  their  favor. 

[Lord  Campbell,  C.  J.  That  case  certainly  goes  to  the  length 
that  a  corporation  cannot  be  sued  in  assumpsit,  although  work  has 
been  done  for  them,  and  the  benefit  has  been  enjoyed,  and  the  matters 
are  within  the  scope  and  object  of  the  corporation.  It  must  be  con- 
sidered as  dissenting  from  Sanders  v.  St.  Neots  Union.] 

As  to  the  power  to  contract  by  parol,  under  8  Vict  c.  16,  s.  97,  no 
such  contract  will  be  presumed  —  Cope  v.  Thames  Haven  Dock  and 
RaUwcnf  Company,  3  Exch.  Rep.  841 ;  s.  c.  18  Law  J.  Rep.  (n.  s.) 
3  Exch.  345 ;  and  Ridley  v.  the  Plymouth,  dj-c.  Grinding  and  Baking 
Company,  2  Ibid.  711 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Exch.  252. 

[They  also  argued  that  the  verdict  was  against  the  evidence.] 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  rule  to  enter  a 
nonsuit  ought  to  be  discharged.  The  objection  is  a  technical  one, 
upon  which  the  defendants  were  at  liberty  to  rely,  but  I  think  it  does 
not  afford  a  defence  to  the  action.  The  objection  is,  that  this  action 
of  assumpsit  for  use  and  occupation  cannot  be  maintained,  because 
the  defendants,  being  a  corporation,  can  only  bind  themselves  under 
their  common  seal.     We  must  assume,  upon  this  part  of  the  case, 
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that  the  defendants  have  enjoyed  and  occupied  the  laiid  in  question 
with  the  consent  and  permission  of  the  plaintiff..  That  being  so,  upon 
the  authority  of  The  Dean  and  Chapter  of  Rochester  v.  Pierce^  which 
I  am  not  at  all  prepared  to  overturn,  I  think  that  an  action  is  main- 
tainable against  them  for  use  and  occupation.  That  case  decides 
that  such  an  action  may  be  maintained  by  a  corporation,  where  the 
land  has  been  occupied  by  their  permission ;  and  I  think  the  liabiUty 
must  be  reciprocal,  so  as  to  charge  them  in  a  like  case.  But  it  does 
not  rest  upon  that  authority  alone.  We  have  also  the  decision  of 
this  court  in  Hall  v.  the  Mayor,  dj-c.  of  Swansea,  where  it  was  held 
that  a  corporation  may  be  sued  in  indebitatus  assumpsit  for  fees  of  an 
office  wrongfully  received  by  them.  It  is,  indeed,  said  that  that  was 
a  case  of  necessity ;  but  there  was  no  more  necessity  there  than  that 
arising  out  of  the  moral  obligation  of  the  corporation  to  pay  its  debts, 
and  the  same  reasoning  applies  here.  In  addition  to  these  authorities, 
we  must  pay  great  respect  to  what  fell  from  my  brother  Parke  in 
Finlay  v.  the  Bristol  and  Exeter  Railway  Company.  He  there  says, 
that  an  action  will  lie  against  a  corporation  for  the  actual  use  and 
occupation  of  land,  with  the  consent  of  the  owner.  But  independ- 
ently of  any  general  principle  of  law  applicable  to  corporations,  I 
think  we  are  relieved  of  any  doubt  in  this  case  by  the  Companies 
Clauses  Consolidation  Act,  section  97,  which  gives  power  to  the 
directors  to  enter  into  a  contract  such  as  this  for  the  occupation  of 
land  necessary  for  carrying  out  the  undertaking  to  complete  the  rail- 
way. Now,  supposing  the  company  to'  have  had  the  occupation  and 
enjoyment  of  the  land,  why  are  we  to  assume  that  there  was  no  such 
parol  contract  on  the  part  of  the  directors,  and  that  not  to  have  taken 
place  which  would  have  explained  all  that  we  have  to  solve  ?  There 
is  no  negative  evidence  to  show  that  there  was  no  such  contract,  and 
it  may  be  presumed  that  there  was ;  and,  if  so,  then  the  actiori  clearly 
lies.  As  to  the  other  question  in  this  case,  I  do  not  think  we  should 
be  justified  in  disturbing  a  second  verdict,  unless  it  was  clearly  with- 
out any  evidence  to  support  it.  We  might  with  equal  reason  be 
asked  to  set  aside  a  third  verdict,  and  so  toties  quoties. 

Coleridge,  J.  As  to  the  first  point,  it  must  be  taken  to  be  found, 
that  there  was  a  use  and  occupation  of  this  land  by  the  defendants, 
with  the  permission  of  the  plaintiff.  In  the  case  of  an  ordinary  indi- 
vidual, the  law  infers  a  promise  to  pay  a  reasonable  compensation  in 
such  a  case,  and  there  is  authority  for  such  an  action  being  sustainable 
in  respect  of  a  corporation ;  and  I  do  not  think  the  courte  ought  now 
to  limit  the  extent  of  that  authority.  But  in  this  case,  we  are  not 
driven,  to  come  to  a  decision  on  that  point,  because  an  inference  may 
be  drawn  sufficient  to  support  the  action  under  the  provision  in  the 
Companies  Clauses  Consolidation  Act,  to  which  attention  has  been 
directed.  If  there  exists  no  legal  impossibility  which  prevents  a  cor- 
poration from  making  a  promise,  we  ought  to  draw  the  same  inference 
as  we  should  draw  in  the  case  of  an  individual ;  and  here  it  appears 
that  the  directors  of  the  company  were  at  liberty  to  enter  into  a  con- 
tract of  this  nature.     Therefore,  taking  it  either  way,  and  without  any 
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particular  reference  to  the  authorities  quoted,  I  think  this  action  is 
maintainable. 

Erle,  J.  I  am  of  the  same  opinion.  Two  questions  here  arise  : 
first,  whether,  evidence  of  actual  occupation  by  the  defendants  is  evi- 
dence to  go  to  the  jury  in  support  of  an  action  like  this :  and  I  think 
it  is.  I  do  not  propose  to  advert  to  the  decisions,  which  appear  to 
me  in  some  degree  to  conflict,  as  to  whether  an  action  like  this  will 
lie  against  a  corporation,  without  proof  of  a  contract  under  seal.  But 
there  is  the  opinion  of  the  Court  of  Exchequer  (in  which  court  the 
exemption  of  corporations  has  been  most  strictly  maintained),  that  an 
action  of  assumpsit,  for  use  and  occupation,  wiU  lie  where  there  has 
been  an  actual  occupation  by  a  corporation.  I  also  think  that  the 
action  is  maintainable  by  reason  of  the  Companies  Clauses  Consoli- 
dation Act,  whereby  it  is  provided  that  the  directors  may  exercise 
such  a  power  as  this  on  behalf  of  the  company,  and  that,  with  respect 
to  any  contract  which,  if  made  between  private  persons,  would  be 
valid  by  parol,  the  directors  may  make  a  valid  contract  by  parol.  In 
the  ordinary  case  of  land  held  by  one  person  with  the  consent  of 
another,  we  can  infer  a  contract  on  the  part  of  the  person  occupying ; 
and  if  we  can  do  so  in  the  case  of  a  single  occupation,  I  do  not  see 
why  we  may  not  do  so  where  several  persons  occupy.  I  think,  there- 
fore, that  the  point  of  law  fails  the  defendants.  As  to  the  other  ques- 
tion, whatever  may  be  the  correct  view  of  the  balance  of  the  evidence 
on  both  sides,  I  think  that,  after  the  finding  of  two  juries,  and  no  im- 
putation of  any  misconduct  whatever,  we  are  not  iustified  in  setting 
the  verdict  aside,  and  sending  the  case  for  another  trial. 

Crompton,  J.  concurred. 

Rule  discharged. 
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May  6,  1852. 

ApporiiamnerU* —  Salary  for  Services  —  4  &*  5  Will.  4,  c.  22 — Deedy 
Construction  of — Condition  Precedent  —  Pleading — Declaration. 

Wfcere  the  plaintiff  was  by  deed  appointed  to  "  the  offices  of  auditor  and  superintending 
aaaager  of  the  defendant's  estates"  at  a  salary  of  1,800/.,  payable  half-yearly,  on  the  7th 
cC  Jafy  and  the  7th  of  January  in  every  year,  and  the  defendant  had  revoked  the  appoint- 
■oa  in  the  middle  of  a  current  year: — 

BfU,  that  the  4  &  5  Will.  4,  c.  22,  s.  2,  did  not  enable  the  plaintiff  to  recover  a  proportionate 
pvt  of  the  salary  in  respect  of  that  portion  of  the  year  daring  which  the  plaintiff  helil  the 
offices. 

IWt  itatute  applies  to  cases  where  payment  for  the  whole  period  must  be  made  to  some 
1  21  Law  J.  Bep.  (n.  s.)  Q.  B.  871 ;  16  Jur.  908. 
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person,  and  does  not  include  a  payment  under  a  contract  between  employer  and  employed 
for  services  performed,  where  the  payment  entirely  ceases  upon  the  determination  of  the 
claimant's  right  to  receive  it. 

The  defendant  by  deed  appointed  the  plaintiff  auditor  of  his  estates  at  a  yearly  salary,  and 
in  consideration  thereof  the  plaintiff  covenanted  to  give  up  his  practice  as  a  barrister,  if 
required  so  to  do,  and  not  to  accept  any  other  office  or  employment  whatever,  so  long  as 
he  should  hold  the  said  office.  The  defendant  also  covenanted  to  pay  the  plaintiff  the  said 
salary  daring  so  long  as  he  should  hold  the  office ;  and  in  case  the  defendant  should  revoke 
the  appointment  without  adequate  and  just  cause  (to  be  determined  as  thereinafter  men-  • 
tioned),  that  the  defendant  should  pay  him  a  retiring  pension  of  1,000/.  a  year;  and  it  was 
provided  that  the  adequacy  and  justice  of  the  cause  of  any  revocation  by  the.defendant  of 
the  said  appointment  should  be  determined  by  J.  W. 

Heldy  that  the  defendant  had  no  power  of  dismissing  the  plaintiff  without  giving  him  a  right 
to  the  pension  of  1,000/.  a  year,  until  he,  the  defendant,  had  previously  ascertained  by  a 
reference  to  J.  W.  that  he  had  adequate  and  just  cause  to  revoke  the  appointment. 

ffeldy  also,  that  the  jurisdiction  of  the  court  to  enforce  payment  of  the  retiring  pension  was 
not  ousted ;  and  that  the  plaintiff  might  declare  for  it  without  showing  that  there  had  been 
any  determination  by  J.  W.  or  any  excuse  for  his  not  having  obtained  such  determination, 
or  that  a  reasonable  time  for  obtaining  such  determination  had  elapsed. 

Covenant.  The  first  count  of  the  declaration  stated  that,  by  a 
certain  indenture  made  between  the  defendant  of  the  one  part  and  the 
plaintiff  of  the  other  part,  the  defendant  appointed  the  plaintiff  to  be 
auditor  and  superintending  manager  of  all  his  the  defendant's  estates, 
and  the  defendant  thereby  covenanted  with  the  plaintiff  that  he,  the 
defendant,  would,  so  long  as  the  plaintiff  should  hold  the  said  offices, 
pay  him  the  annual  salary  of  1,800/.  by  equal  half-yearly  payments, 
on  the  7th  of  July  and  the  7th  of  January  in  every  year ;  and  further, 
that,  in  case  the  defendant  should  revoke  the  said  appointment  there- 
by made,  without  adequate  and  just  cause,  then  and  in  such  case, 
from  and  after  such  revocation,  he,  the  defendant,  would,  during  the 
remainder  of  the  joint  lives  of  himself  and  the  plaintiff,  pay  to  the 
plaintiff  a  clear  annual  sum  of  1,000/.  by  equal  half-yearly  payments, 
on  the  said  half-yearly  days  thereinbefore  mentioned.  That  although 
from  the  time  of  making  the  said  indenture  hitherto,  the  plaintiff  had 
duly  performed  and  fulfilled  all  things  therein  on  his  part  to  be  per- 
formed and  fulfilled,  and  had,  to  wit,  during  all  the  time  last  aforesaid, 
continued  to  hold  the  said  offices  of  auditor  and  superintending  mana- 
ger to  which  he  was  thereby  appointed  as  aforesaid,  and  although  a 
large  sum  of  money,  to  wit,  the  sum  of  900/.  for  the  period  of  time 
between  the  7th  of  January,  1850,  and  the  7th  of  July,  1850,  during 
which  the  plaintiff  held  the  said  offices  of  auditor  and  superintending 
manager  to  which  he  was  so  appointed  as  aforesaid,  became  and  was 
under  and  by  virtue  of  the  said  covenant  in  that  behalf  due  from  and 
payable  by  the  defendant  to  the  plaintiff,  yet  that  the  defendant  had 
not  paid  the  said  sum  or  any  part  thereof. 

The  second  count  stated  the  making  of  the  said  indenture  to  the 
effect  in  the  first  count  mentioned,  and  alleged  that,  although  the 
plaintiff  from  the  time  of  the  making  thereof  continued  to  hold  the 
said  offices  of  auditor  and  superintending  manager  of  the  said  estates 
of  the  defendant,  to  which  he  was  by  the  same  indenture  so  appointed 
as  aforesaid,  until  and  upon  a  certain  day  which  elapsed  between  the 
7th  of  January  and  the  7th  of  July,  1850,  to  wit,  on  the  27th  of  May, 
1860,  on  which  day  the  defendant  without  adequate  and  just  cause 
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in  that  behalf  revoked  the  said  appointment  of  the  plaintiff  so  made 
by  the  said  indenture  as  aforesaid,  and  although  after  such  revocation, 
to  wit,  on  &c.,  a  large  sum  of  money,  to  wit,  the  sum  of  500/.,  being 
tiie  first  payment  of  the  said  dear  annual  sum  of  1,000/.,  became  and 
was  due  from  the  defendant  to  the  plaintiff  under  and  by  virtue  of 
the  said  covenant  in  that  behalf  in  the  said  indenture  contained,  and 
although  the  defendant  had  from  the  time  of  the  said  revocation 
ceased  to  pay,  and  had  not  paid  to  the  plaintiff  the  said  salary  of 
1,800/.,  or  any  part  thereof,  and  although  the  defendant  had  not  either 
before  or  since  the  said  revocation,  or  at  any  time  hitherto  obtained, 
nor  had  there  been  any  determination  by  Lieutenant- Colonel  Wild- 
man  or  any  other  referees  or  umpire,  that  he,  the  defendant,  had  or 
that  there  was  adequate  and  just  cause  of  or  for  such  revocation  by 
the  defendant  as  aforesaid ;  and  although  a  reasonable  time  for  the 
obtaining  such  determination  elapsed  long  before  the  said  7th  day  of 
July,  1850,  yet  that  no  part  of  the  said  last-mentioned  sum  had  ever 
yet  been  paid. 

The  defendant  set  out  the  deed  upon  oyer,  by  which  (after  reciting 
the  appointment  of  the  plaintiff  as  auditor  and  superintending  mana- 
ger of  the  defendant's  estates)  the  plaintiff,  in  consideration  of  the 
salary  and  compensation  thereinafter  secured  to  the  plaintiff,  cove- 
nanted to  perform  the  duties  of  the  said  offices,  and  "  in  order  that  he, 
the  plaintiff,  may  be  better  able  to  devote  his  time  and  pains  to  the 
performance  of  the  duties  undertaken  by  him  as  aforesaid,  that  he,  the 
plaintiff,  shall  not,  during  so  long  as  he  shall  hold  the  offices  to  which 
he  is  hereby  appointed,  without  the  previous  consent  of  the  said 
earl,  accept  any  other  office  or  employment  whatsoever,"  other  than 
certain  other  offices  therein  specified,  "  and  shall  relinquish  and  give 
up  his  practice  as  a  barrister,  so  far  as  such  practice  may  be  incom- 
patible with,  or  in  any  manner  interfere  with  the  efficient  and  perfect 
discharge  of  the  duties  of  the  offices  to  which  he  is  hereby  appointed, 
and  shall,  if  so  required  by  the  said  earl,  totally  relinquish  and  give 
np  such  his  practice."  It  then  stated  the  defendant's  covenant  to  pay 
the  said  annual  salary  during  so  long  as  the  plaintiff  should  hold  the 
said  offices,  and  "  that  in  case  the  plaintiff  should  cease  to  perform  the 
duties  of  the  offices  to  which  he  was  thereby  appointed  by  reason  of 
his  becoming  incapable  of  performing  such  duties  from  permanent 
illness  or  infinnity,  or  in  case  the  said  earl  should  revoke  the  appoint- 
ment thereby  made  without  adequate  or  just  cause  (the  adequacy 
and  justice  of  such  cause  to  be  determined  as  thereinafter  mentioned), 
or  in  case  the  plaintiff  should  resign  the  said  offices  upon  adequate  or 
just  cause,  the  adequacy  and  justice  of  such  cause  to  be  determined 
as  thereinafter  mentioned,"  then  and  in  any  such  case  the  defendant 
covenanted  to  pay  to  the  plaintiff  a  returing  pension  of  1,000/.  a  year ; 
and  "  that  the  adequacy  and  justice  of  the  cause  of  any  revocation  by 
the  said  earl,  of  the  appointment  thereby  made,  and  the  kistice  and 
adequacy  of  the  cause  for  the  resignation  by  the  plaintiff  of  the  said 
offices,  should  be  determined  by  John  Wildman,  of  &c.,  lieutenant-colo- 
nel in  hex  majesty's  army,  if  Uving  and  able  and  willing  to  determine 
the  matter  in  question,  o^d  in  case  he  should  be  dead,  or  unable  or 
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unwilling  to  determine  the  matter  in  question,  that  the  same  should 
.  be  determined  by  two  referees,  to  be  named  by  the  plaintiff  and  defend- 
ant respectively,  or,  in  case  of  their  differing,  by  an  umpire  to  be 
named  by  them ;  and  in  case  either  party  should  refuse  or  omit  tp 
appoint  a  referee,  or  should  appoint  a  referee  who  refused  or  omitted 
to  join  in  appointing  an  umpire,  that  the  referee  named  by  the  other 
party  should  be  entitled  to  make  an  award  which  should  be  binding. 

The  defendant  then  pleaded  to  the  first  count  that,  before  the  said 
7th  day  of  July,  1850,  to  wit,  on  &c,  the  defendant  revoked  the  said 
appointment  of  the  plaintiff  in  the  said  first  count  mentioned,  and  the 
plaintiff  thereupon  and  thereby  then  ceased  to  hold,  and  thence 
hitherto  ceased  to  hold  the  said  offices  to  which  he  was  so  appointed 
as  in  the  said  first  count  mentioned,  without  this,  that  the  plaintiff 
held  the  said  offices  of  auditor  and  superintending  manager  to  which 
he  was  so  appointed  as  aforesaid,  during  the  whole  period  of  time 
between  the  7th  of  January  and  the  7th  of  July,  1850,  modo  etformd. 

To  the  second  count  the  defendant  demurred  specially,  on  the  ground 
that  it  did  not  appear  that  the  question  of  the  adequacy  or  justice  of 
the  cause  of  revocation  had  been  determined  in  the  way  precribed  by 
the  indenture. 

The  plaintiff  demurred  to  the  plea  to  the  first  count,  on  the  ground 
(inter  alia)  that  it  raised  an  immaterial  issue,  and  that  the  plea  an- 
swered part  only  of  the  cause  of  action,  and  joined  in  demurrer  to  the 
second  count. 

F.  Thesiger  (Attorney-General,  Garth  with  him)  for  the  plaintiff.^ 
First,  as  to  the  plea  to  the  first  count.  The  plaifitiff  in  that  count 
claims  the  salary  for  the  whole  of  the  half  year,  between  the  7th  of 
January  and  the  7th  of  July,  1850,  or  if  he  is  not  entitled  to  the  whole, 
then,  at  any  rate  he  claims  a  proportionate  part  of  the  salary  for  the 
period  between  these  dates,  during  which  he  continued  to  hold  the 
offices  of  auditor  and  superintending  manager  of  the  defendant's  es- 
tates. The  defendant,  by  his  plea  merely  denies  that  the  plaintiff 
held  the  offices  during  the  whole  of  the  half-year ;  so  that  the  plea 
affords  no  answer  to  the  plaintiff's  claim  for  the  proportionate  part  of 
the  salary  for  the  time  during  which  he  is  admitted  to  have  held  the 
offices.  If,  therefore,  the  plaintiff  is  entitled  to  the  proportionate  part, 
the  plea  is  bad.  Although  by  the  common  law  he  would  not  be  so 
entitled,  under  the  2d  section  of  the  4  &  5  WilL  4,  c  22,  this  salary  is 
apportionable.  The  words  of  that  section  are,  "  That  from  and  after 
the  passing  of  this  act,  all  rents,  annuities,  pensions,  dividends,  mo- 
duses,  compositions,  and  all  other  payments  of  every  description,  made 
payable  or  coming  due  at  fixed  periods,  imder  any  instrument  that 
shall  be  executed  after  the  passing  of  this  act,  shall  be  apportioned, 
so  that  on  the  death  of  any  person  interested  in  any  such  rents,  annu- 
ities, pensions,  dividends,  moduses,  compositions,  or  other  pavments 
as  aforesalH,  on  the  determination  by  any  means  whatsoever  of  the 

1*  April  80,  before  Lobd  Campbell,  C.  J.,  £rle,  J.,  Ceomptoj^,  J^  and  Wight- 
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interest  of  any  such  person,  he  or  she,  and  his  or  her  executors,  admi- 
nistrators or  assigns,  shall  be  entitled  to  a  proportion  of  such  rents, 
annuities,  pensions,  dividends,  moduses,  compositions  and  other  pay- 
ments." The  words  "all  payments  of  every  description  becoming 
due  under  any  instrument "  are  sufficiently  large  to  embrace  cases  of 
this  kind.  If  the  plaintiff  had  died  the  day  before  the  half-year  ended, 
it  would  have  been  a  great  hardship  upon  him  to  have  been  deprived 
of  his  whole  half-year's  salary;  and  this  is  one  of  the  evils  which  the 
statute  intended  to  remedy. 

Secondly,  as  regards  the  demurrer  to  the  second  count  The  1,000/. 
retiring  pension  was  to  become  payable  to  the  plaintiff  upon  a  revo- 
cation of  his  appointment  by  the  defendant  without  adequate  and 
just  cause ;  and  the^  second  count,  which  alleges  such  a  revocation, 
shows  a  good  cause  of  action  in  respect  of  the  retiring  pension.  But 
the  defendant  relies  on  the  clause  as  to  arbitration ;  but,  in  the  first 
place,  that  clause  is  not  binding  upon  either  of  the  parties,  so  as  to 
oust  the  jurisdiction  of  the  courts.  Either  party  was  at  liberty  to 
refer  the  question  as  to  the  adequacy  and  justice  of  the  cause  of  revo- 
cation to  the  decision  of  a  court  of  law.  This  is  clearly  so  when  the 
arbitration  clause  extends  to  the  whole  deed.  Thompson  v.  Qiarnock, 
8  Term  Rep.  139 ;  Russell  on  Arbitration^  p.  66 ;  and  the  same  rule 
has  been  held  to  prevail  where  the  clause  extends,  as  here,  to  only  one 
provision  in  the  deed.  Goldstone  v.  Osbom^  2  Car.  &  P.  550;  Kill  v. 
HoUisterj  1  Wils.  129.  Suppose  the  referees  could  not  agree  upon 
an  umpire,  one  party  might  be  without  remedy.  See  Russell  on  Ar- 
bUration^  68,  69.  But  in  the  next  place,  supposing  the  arbitration 
clause  is  binding,  then  the  1,000/.  is  payable  upon  the  revocation,  un- 
less there  has  been  a  determination,  in  the  manner  pointed  out  by  the 
deed,  that  there  was  adequate  and  just  cause  for  the  dismissal ;  and 
the  ontis  of  showing  that  there  has  been  such  a  determination  lies 
upon  the  defendants. 

[WiGHTMAN,  J.  May  not  this  be.  the  meaning:  —  If  Mr.  Lowndes 
resigns,  then,  in  order  to  entitle  himself  to  the  pension,  he  must  show 
that  there  was  adequate  and  just  cause  for  the  resignation;  but  if 
Lord  Stamford  revokes,  then  he  must  show  good  cause  for  the  revo- 
cation, otherwise  the  pension  becomes  payable  ?] 

That  is  so.  The  contract  is  intended  by  both  parties  to  be  a  con- 
tinuing one,  and  the  object  was  to  prevent  either  from  putting  an  end 
to  it  without  adequate  cause.  If,  therefore,  the  plaintiff  resigns  with- 
out obtaining  a  determination  that  he  had  good  cause  for  the  resigna- 
tion, he  loses  his  pension;  but  if  Lord  Stamford  revokes  without 
obtaining  a  determination  that  he  had  good  cause,  then  he  is  bound 
to  pay  the  pension.  The  event  which  is  alleged  to  have  occurred  is 
a  revocation  by  the  defendant,  not  a  resignation  by  the  plaintiff,  and 
the  plaintiff  cannot  be  called  upon  to  prove  a  negative,  as  he  would 
have  to  do  if  he  were  obliged  to  show  that  Lord  Stamford  had  no 
cause  for  dismissing  him.  In  the  somewhat  analogous  case  of  master 
and  servant,  'where  the  master  dismisses  his  servant  without  notice, 
the  servant  is  entitled  to  his  month's  wages,  unless  the  master  can 
show  that  the  misconduct   of  the  servant  justified  the  dismissal; 
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but  the  onus  of  proving  misconduct  is  wholly  thrown  upon  the 
master. 

J.  A.  Russellj  for  the  defendant.  First,  as  to  the  plea  to  the  first 
count.  The  question  is,  whether  the  allegation  that  the  plaintiff  held 
the  offices  during  the  whole  period  between  the  7th  of  January  and 
the  7th  of  July,  1850,  is  material  It  is  contended  that  it  is  so,  be- 
cause the  salary  was  not  apportionable.  This  depends  upon  the  con- 
struction of  the  Apportionment  Act,  the  4  &  5  Will.  4,c  22.  The  words 
"  payments  of  every  description  "  in  that  act,  though  apparently  large 
enough  to  embrace  cases  of  this  kind,  are  restrained  by  the  preamble 
of  the  act,  and  by  the  context,  to  payments  which  are  to  be  made  at 
fixed  periods,  anci  which  will  continue  to  be  payable  notwithstanding 
the  right  of  a  particular  individual  to  receive  them  ceases.  The  pre- 
amble recites  "  that  rents,  annuities,  and  other  payments  due  at  fiixed 
periods  are  not  apportionable."  The  "  other  payments  "  there  must 
refer  to  other  payments  ejusdem  generis  with  rents  and  annuities. 
Again  in  the  2d  section,  the  terms  "  rents,  annuities,"  &c.  which  pre- 
cede the  words  "  all  other  payments,"  seem  to  show  the  particular 
description  of  payments  to  which  the  provision  is  meant  to  extend, 
and  the  word  "interest,"  which  occurs  later  in  the  same  section, 
would  be  quite  inapplicable  to  a  contract  between  master  and  ser- 
vant where  the  obligation  to  pay  by  the  one  party  \a  only  coextensive 
with  the  right  of  the  other  to  receive. 

Secondly,  as  to  the  demurrer  to  the  second  count.  The  cases  cited 
by  the  other  side  as  to  parties  not  being  bound  by  agreements  to  refer 
do  not  apply.  The  question  here  is  as  to  the  construction  of  a  parti- 
cular covenant,  and  that  wiU  depend  upon  the  intention  of  the  par- 
ties as  apparent  upon  the  face  of  the  deed.  Pordage  v.  Cb/e,  1  Wms. 
Saund.  320,  a,  4.  The  intention  of  the  parties  was,  that  whether  the 
plaintiff  resigned,  or  the  defendant  revoked  the  appointment,  an  in- 
quiry should  take  place  whether  there  was  good  cause  for  «uch  resig- 
nation or  revocation ;  and  the  payment  of  the  retiring  pension  was  to 
depend  upon  the  result  of  that  inquiry.  If  the  qualifying  words  form 
part  of  the  covenant,  they  do  so  equally  in  the  case  of  the  defendant's 
revocation  as  of  the  plaintiff's  resignation.  Suppose  the  plaintiflT  to 
have  resigned,  could  he  have  sued  for  his  retiring  pension  without 
obtaining  a  determination  by  the  referee  ?  If  he  could  not,  neither 
can  he  now  sue  without  it  If  qualifying  words  form  part  of  a  cove- 
nant, they  must  be  so  treated  in  pleading.  Clayton  v.  Kynaston^  2 
Salk.  573.*  In  Worsleyy.  Wood,  6  Term  Kep.  710,  a  party  insuring 
in  the  Phoenix  Company  was  held  not  entitled  to  recover  until  he  had 
obtained  certain  certificates,  which  by  the  proposal  of  the  company, 
he  was  bound  to  procure,  and  that  although  the  certificates  might  be 
refused  by  the  persons  firom  whom  they  were  to  be  obtained.  So,  in 
Thumell  v.  BMimie,  2  Mee.  &  W.  786;  s.  c.  6  Law  J.  Rep.  (n.  s.) 
Exch.  255,  the  defendant  had  agreed  to  purchase  goods  at  the  valua- 
tion of  certain  persons  named,  Newton  and  Matthews ;  and  it  was 
held,  that  he  was  not  liable  for  the  price  of  the  goods  until  they  had 
been  valued  by  both  the  valuers.  He  also  cited  Hothom  v.  The  East 
India  Company,  1  Term  Rep.  638. 
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The  Aitomey- General^  in  reply.  First,  as  to  the  apportionment 
Supposing  the  plaintiff  had  died  in  the  middle  of  the  half  year,  the 
statute  would  surely  have  applied,  and  it  would  have  been  a  great 
injnstice  if  his  family  ^ad  been  deprived  of  an  adequate  recompense 
for  his  services.  K  so,  it  applies  equally  where  the  payment  is  stopped 
by  an  act  over  which  he  has  no  control.  Then,  as  to  the  second 
count  ThumeU  v.  Balbimie  and  Worsley  v.  Wood  do  not  apply.  In 
both  those  cases  the  covenantors  had  undertaken  to  pay  only  upon 
condition  that  certain  things  were  done  by  the  covenantee.  But  here 
the  act  upon  which  the  salary  is  to  become  payable  is  to  be  done  by 
the  covenantor  himself.  Upon  his  revoking  without  having  obtained 
a  determination  in  the  mode  prescribed,  he  is  to  pay  the  1,000/.  Whe- 
ther a  condition  is  precedent  or  subsequent  depends  upon  the  lan- 
guage of  the  deed.  And  that  which  is  a  condition  precedent,  as  to 
one  clause  of  a  covenant,  may  not  be  so  as  regards  another  clause 
of  the  same  covenant  If  Mr.  Lowndes  resigned,  it  would  undoubt- 
edly be  a  condition  precedent  to  his  right  to  sue  that  he  should 
obtain  a  determination  that  he  had  good  cause  for  resigning,  because 
he  would  be  primd  facid  a  wrong-doer  in  discontinuing  a  contract 
which  was  intended  to.  be  lasting.  But  for  that  same  reason,  if  Lord 
Stamford  revoked,  the  onus  would  be  on  him  to  show  good  cause  for 
it,  otherwise  Mr.  Lowndes  would  have  an  immediate  right  to  the 
pension. 

Our.  adv^  vult. 
The  judgment  of  the  court  was  now  delivered  by — 

Lord  CAMPBELii,  C.  J.  We  think  that  on  the  demurrer  to  the  plea 
to  the  first  count  there  ought  to  be  judgment  for  the  defendant  The 
plea,  averring  that  the  defendant  had  revoked  the  appointment  of  the 
I^aintiff  before  the  7th  of  July,  1850,  when  the  half-year's  salary  sued 
for  is  alleged  to  have  become  due,  concludes  with  a  special  traverse 
of  the  allegation  that  the  plaintiff  held  the  office  of  auditor  durin*g 
the  whole  half-year  down  to  the  said  7th  of  July.  The  plaintiff's 
counsel,  admitting  that  he  can  only  seek  to  recover  a  portion  of  this 
half-year's  salary,  and  that  at  common  law  it  could  not  be  appor- 
tioned, rests  this  claim  entirely  on  the  statute  4  &  6  Will.  4,  c.  22  s.  2. 
The  language  there  employed  by  the  legislature  is  very  general ;  but 
we  do  not  think  that  it  was  meant  to  apply  to  a  payment  like  this, 
onder  a  contract  between  employer  and  employed  for  services  per- 
formed, where  the  payment  entirely  ceases  upon  the  determination 
of  the  claimant's  right  to  receive  it  The  statute  contains  the  enu- 
m^ation  of  "  the  .estate,  fund,  office,  or  benefice  from  or  in  respect  of 
which  the  rents  or  other  payments  shall  be  issuing  or  derived,"  and 
the  deed  contains  the  expression  of  **  offices  of  auditor  and  supetin- 
tending  manager,"  to  which  the  plaintiff  was  appointed ;  but  looking 
to  the  context,  it  appears  to  us  that  these  are  not  offices  within  the 
"leaning  of  the  enactment,  not  being  of  a  public  nature,  and  no  rents 
nor  payments  issuing  or  being  derived  from  or  in  respect  of  them. 
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The  dismissal  from  an  employment  created  by  contract  can  hardly 
be  called  the  determination  of  the  interest  of  the  person  employed 
The  time  fixed  by  the  statute  when  the  apportionment  is  made  reco- 
verable is,  "  when  the  entire  portion  of  which  such  apportioned  parts 
shall  form  part,  shall  become  due  and  payable."  This  contemplates 
a  case  where  the  party  who  has  to  pay  will  have  to  pay  for  the  whole 
period  to  some  one,  and  not  a  case  where  the  payment  entirely  ceases 
with  the  determination  of  the  interest  of  the  person  receiving  the 
apportionment,  and  where  the  entire  portion  of  which  this  forms  a  part 
never  does  become  due  or  payable.  We  are,  therefore,  of  opinion  that 
the  half-yearly  payment  in  question  remains  unapportionable,  as  at 
common  law. 

On  the  demurrer  to  the  second  count  of  the  declaration,  our  judg- 
ment will  be  for  the  plaintiff.    The  allegations  in  this  count  appear  to 
us  sufficient  to  show  that  after  the  revocation  he  was  entitled  to  the 
sum  of  of  1,000/.  a  year,  payable  half-yearly.     We  think  that  the 
deed  makes  no  attempt  to  oust  courts  of  their  jurisdiction,  and  that 
the  numerous  cases  cited  on  this  subject  are  wholly  inapplicable. 
We  have  to  peruse  the  deed  executed  by  these  parties,  and  to  see 
what  was  the  real  contract  between  them.  If  the  defendant  had  power 
to  dismiss  the  plaintiff  upon  the  statement  that  he  had  adequate  and 
just  cause,  throwing  upon  the  plaintiff,  after  the  dismissal,  the  bur- 
then of  appealing  to   Colonel  Wildman,  the  second  count  of  the 
declaration  would  be  bad ;  but  we  think  that  the  defendant  had  no 
power  of  dismissal,  without  giving  a  right  to  the  allowance  of  1,000/. 
a  year,  till  he  had  previously  ascertained  by  the  judgment  of  Colonel 
Wildman,  or  of  the  two  referees,  one  named  by  each  party,  or  of 
one  referee  named  by  himself,  that  he  had  adequate  and  just  cause 
to  revoke  the  appointment     The  obtaining  of  this  judgment  was  a 
condition  precedent  to  the  reserved  power  of  revocation,  and  the  pay- 
ment of  1,000/.  a  year  was  to  become  due  if  there  was  a  revocation 
without  adequate  and  just  cause,  so  previously  ascertained.     It  ap- 
pears by  the  deed  that  the  plaintiff  was  a  practising  barrister,  who, 
in  consideration  of  this  lucrative  appointment,  covenanted  to  give  up 
practice  as  far  as  was  inconsistent  with  the  duties  he  undertook  as 
auditor,  and  to  give  up  practice  altogether  at  the  request  of  the  de- 
fendant    It  was  of  great  importance  to  him  that  he  should  not  be 
capriciously  dismissed  from  his  auditorship.     Again,  the  defendant 
placed  the  plaintiff  in  a  situation  of  great  confidence  ;  and  very  in- 
convenient consequences  might  follow  to  the  defendant,  if  the  plain- 
tiff, from  caprice,  or  from  wishing  to  enter  into  some  still  more  pro- 
fitable employment,  should  without  adequate  and  just  cause  resign 
the  auditorship.    Both  parties  had  entire  confidence  in  Colonel  Wild- 
man,  and  the  agreement  between  them  was,  that  till  his  judgment  had 
been  obtained  that  there  was  adequate  and  just  cause  for  removal  or 
resignation,  the  one  part^  should  not  be  at  liberty  to  remove,  nor  the 
other  to  resign ;  the  defendant  covenanting  that  if  he  be  removed  with- 
out such  judgment,  he  should  pay  the  plaintiff  1,000/.  a  year  during 
their  joint  lives.  If  such  was  the  agreement,  the  demurrer  to  the  second 
count  cannot  hold,  for  the  plaintiff  was  not  bound  to  show  that  he 
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had  obtained,  or  that  there  was  any  determination  in  the  mode  pre- 
scribed as  to  the  adequacy  or  justice  of  the  revocation,  or  that  it  had 
been  determined  that  the  revocation  was  without  adequate  or  just 
cause  ;  nor  was  it  necessary  to  aver  that  a  reasonable  time  had  elapsed 
for  the  defendant  or  for  the  plaintiff  to  have  obtained  such  deter- 
mination, or  to  allege  any  excuse  for  the  plaintiff  not  having  obtained 
it  The  revocation  having  taken  place  without  the  previous  deter- 
mination in  the  prescribed  form  of  the  existence  of  adequate  and  just 
cause,  the  annuity  of  1,000Z.  became  payable,  and  the  arrear  claimed 
is  recoverable.  The  decision  of  the  Court  of  Exchequer  in  Thumell 
V.  BaOrimie  was  on  a  contract  of  a  totally  different  nature,  the  defend- 
ant having  agreed  to  purchase  goods  from  the  plaintiff,  the  price  of 
which  was  to  be  fixed  by  two  individuals  named  ;  and  it  was  very 
properly  held  that  the  defendant  could  not  be  liable  for  the  price  of 
the  goods  until  they  had  been  valued  by  both  valuers,  pursuant  to  the 
agreement,  at  least  without  an  averment  that  the  defendant  prevented 
the  valuation.  Worsley  v.  Wood  proves  that  if  there  be  a  condition 
precedent,  to  be  performed  by  the  plaintiff  before  he  has  a  right  of 
action,  his  declaration  must  aver  the  performance  of  the  condition. 
Very  sound  doctrine  is  likewise  to  be  found  in  Clayton  v.  Kynaston^ 
respecting  a  proviso  which  goes  by  way  of  defeasance  of  a  covenant; 
but  it  has  no  tendency  to  show  that  upon  the  construction  of  this 
deed,  if  the  defendant  revoked  the  appointment  without  adequate 
and  just  cause  previously  determined  in  the  manner  described,  he 
would  not  be  liable  for  the  payment  sought  to  be  recovered.  On  the 
second  count,  therefore,  our  judgment  is  for  the  plaintiff. 

Judgment  for  the  defendant  on  the  first  count ;  for  the  plaintiff  on  the 
second  count 


November  9.  The  Court  of  Queen's  Bench  having  given  judg- 
ment for  the  defendant  on  the  demurrer  to  the  plea  to  the  first  count, 
and  for  the  plaintiff  on  the  demurrer  to  the  second  count,  a  writ  of 
error  was  brought  by  the. defendant,  and  argued  Nov.  9,  before  Jervis, 
C.  J.,  Pollock,  C.  B.,  Alderson,  B.,  Maule,  J.,  Piatt,  B.,  Talfourd,  J., 
and  Martin,  B.,  by 

A.X  E.  Cockbume^  for  the  plaintiff  in  error,  (the  defendant  below) ; 
and 

BoviflCy  contra. 

In  the  course  of  the  argument  it  was  agreed,  upon  the  suggestion 
of  the  court,  that  the  plaintiff  should  waive  the  judgment  in  his  favor 
upon  the  second  count,  and  that  it  should  be  referred  to  an  umpire 
(already  named,  in  pursuance  of  the  deed)  to  determine  whether  the 
revocation  of  the  appointment  by  the  defendant  was  with  adequate 
and  just  cause  or  not. 

The  judgment  of  the  Court  of  Queen^s  Bench  for  the  defendant 
upon  the  fii^t  count  was  not  impeached  by  the  plaintiff. 
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Bastow  V.  Gant 
Bastow  V.  Gant,  AdmiQistrator,  &c.^ 

May  22,  1852. 

Bail — Mayor^s  Court  of  London —  Removal  of  Came  from — Foreign 
Attachment  —  Executor — Special  Bail 

The  general  rule  that,  where  an  action  against  an  execntor  is  remoTed  from  an  inferior  conrt, 
the  defendant  is  not  bound  to  pat  in  special  bail,  does  not  extend  to  the  case  of  an  inferior 
court,  where  a  custom  of  foreign  attadiment  exists,  which  can  onlj  be  dissolved  on  putting 
in  special  bail. 

This  was  an  action  in  the  Lord  Mayor's  Court,  brought  under  the 
following  circumstances :  —  A  debtor  of  the  plaintiff  (since  deceased) 
had  insured  his  life  in  an  insurance  office  in  the  city  of  London,  for 
400/.,  and  had  deposited  the  policy  with  the  Royal  British  Bank,  as  a 
security  for  advances  made  by  them  to  him.  At  his  death,  the  defend- 
ant, who  was  also  a  creditor,  took  out  letters  of  administration  to  his 
effects,  and  the  plaintiff  thereupon  brought  this  action  against  him  in 
the  Lord  Mayor's  Court,  and  issued  a  foreign  attachment  against  the 
money  in  the  hands  of  the  insurance  company.  The  action  and  the 
foreign  attachment  were  afterwards  removed  by  certiorari  into  this 
court ;  the  return  being  filed  on  the  29th  of  April,  1852,  when  com- 
mon bail  was  filed  and  notice  given.  On  the  14th  of  May,  an  order 
was  made  at  chambers  by  Coleridge,  J.  that,  unless  the  defendant  put 
in  special  bail  in  six  days  next  after  notice  of  the  rule  should  be  given 
to  him,  a  procedendo  should  issue  for  the  plaintiff. 

Locke  now  moved  for  a  rule,  calling  upon  the  plaintiff  to  show  cause 
why  this  order  should  not  be  discharged,  and  why  the  common  bail 
filed  by  the  defendant  should  not  be  deemed  sufficient^  This  being 
an  action  against  an  administrator,  it  does  not  fall  within  the  rule  sanc- 
tioned in  Day  v.  Paupierre,  13  Q.  B.  Rep.  802 ;  s.  c.  18  Law  J.  Rep. 
(n.  s.)  Q.  B.  270,  that  special  bail  must  be  put  in  where  a  cause  is  re- 
moved by  certiorari  from  the  Lord  Mayor's  Court. 

[Lord  Campbell,  C.  J.  Does  the  process  of  foreign  attachment 
apply  to  an  executor  or  administrator  ?] 

It  does  generally;  but,  according  to  the  practice  of  the  Lord  May- 
or's Court,  common  bail  only  is  required  in  such  a  case.  In  Ashley y 
on  Foreign  Attachment^  p.  26,  under  the  head  of  "  Property  Attacha- 
ble," is  mentioned  —  "  Goods  or  money  belonging  or  due  to  the  estate 
of  a  testator  or  intestate  in  an  action  against  the  executor  or  admin- 
istrator for  a  debt  due  by  the  deceased.  And  here  it  may  be  observed, 
the  reason  is  that,  although  an  action  of  debt  cannot,  by  the  law  of 
the  land,  be  brought  against  an  executor  or  administrator,  yet,  by  the 
custom  of  London,  it  may,  and  all  attachments  are  grounded  on  ac- 

1  21  Law  J.  Rep.  fN.  s.)  Q.  B.  877. 

3  A  8\immons  to  the  same  effect  had  been  taken  out  at  chambers,  but  £rlb,  J^ 
refused  to  make  an^  order  upon  it. 
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tioQs  of  debt.  But  the  custom  does  not  authorize  a  creditor  to  arrest 
either  an  executor  or  administrator ;  therefore,  the  attachment,  which 
is  equivalent  to  an  arrest,  may  be  dissolved  by  common  bail." 

[Lord  Campbell,  C.  J.  If  that  be  the  rule,  the  process  is  quite 
illusory  against  the  executor. 

Erle,  J.  It  was  said  at  chambers  that  the  statement  which  you 
have  read  was  to  be  found  in  no  other  book  treating  of  the  Mayor's 
Court,  and  that  the  practice,  as  it  existed  there,  was  otherwise.  I 
thought  that  if  an  executor  could  not  appear  effectively  in  the  court 
below,  without  putting  in  special  bail,  that  he  ought  to  do  so  here 
also.  But  it  by  no  means  follows  that  if  he  could  appear  there  with- 
out putting  in  special  bail,  he  could  do  so  here.] 

The  same  rule  is  to  be  found  in  B<ic.  Abr.  "Executors  and  Admi- 
nistrators," P,  pi.  5.  "  Executors  and  administrators  are  not  to  be  holden 
to  special  bail ;  for  the  demand  is  not  on  the  persons,  but  on  the  assets 
of  the  deceased  ;  and  it  would  be  unreasonable  to  subject  their  per- 
sons to  an  execution  for  the  debt  of  another;"  and  in  the  margin  is 
added,  "  so  though  the  cause  is  removed  from  an  inferior  court  to  a 
superior ;  for  this  would  encourage  plaintiffs  to  commence  their  ac- 
tions against  executors  in  such  inferior  courts."  Page  v.  IVtce,  1  Salk. 
98,  where  Lord  Holt  said,  that  executors  are  not  bound  to  find  special 
bail  where  a  cause  is  removed  from  an  inferior  court 

[Lord  Campbell,  C.  J.  That  does  not  apply  to  an  inferior  court, 
where  there  is  a  custom  of  foreign  attachment] 

By  a  rule  of  this  court,  Hil.  Term,  2  Jac  2.  (1686),  "  it  is  ordered 
that  every  defendant,  not  being  an  executor  or  administrator,  who 
shall  sue  out  any  writ  of  habeas  corpus^  to  remove  any  suit  out  of  any 
inferior  court,  shall  put  in  special  bsol  in  all  actions  whatever  (actions 
for  scandalous  words  and  small  assaults  only  excepted),  unless  one  of 
the  justices  of  this  court  shall  otherwise  order." 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  order  of  my  bro- 
ther Coleridge  was  quite  right  There  is,  no  doubt,  a  general  rule 
that  executors  or  administrators  cannot  be  compelled  to  put  in  special 
bail  if  a  cause  is  removed  from  an  inferior  court.  But  the  question 
is,  whether  there  is  not  an  exception  to  the  rule  in  the  cases  where  a 
castom  of  foreign  attachment  exists  in  the  inferior  court.  It  is  con- 
ceded that  the  custom  of  foreign  attachment  extends  to  actions  against 
executors,  and,  if  so,  they  must  be  compelled  to  put  in  special  bail 
below,  for  if  the  attachment  could  be  dissolved  by  merely  putting  in 
common  bail,  the  process  would  become  wholly  illusory,  and  would 
confer  no  benefit  on  the  plaintiff.  We  ought,  therefore,  to  have  some 
authority  to  show  us  that  this  is  not  so.  What  is  relied  upon  in  Ba^ 
anCs  Abridgement  only  shows  what  is  the  general  rule,  and  the  rule  of 
court  which  is  referred  to  does  not  affect  the  present  question.  All 
the  authority  which  remains,  therefore,  is  that  of  Ashley  on  Foreign 
AUachmenlj  who  states  that  to  be  the  practice,  which  is  not  supported 
by  what  takes  place  in  the  Lord  Mayor's  Court  at  the  present  day. 

Coleridge,  J.  concurred. 
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Erle,  J.  It  is  clear,  that  in  this  court,  without  saying  any  thing  as 
to  the  practice  of  the  Mayor's  Court,  when  a  cause  is  removed  from 
thence  by  the  defendant,  special  bail  must  be  put  in ;  and  I  find  no 
authority  in  any  writer  throwing  any  doubt  on  that  rule  existing  in 
the  case  of  executors.  It  clearly  ought  to  apply  there  equally  with 
other  defendants,  for  if  an  executor  could  remove  the  cause  here  by 
merely  filing  common  bail,  he  would  be  enabled  to  defeat  the  attach- 
ment without  giving  any  security. 

Crompton,J.  It  ought  to  be  made  out  very  clearly  that  the  prac- 
tice is  as  is  suggested.  I  do  not  see  that  this  has  been  done.  None 
of  the  authorities,  except  the  book  of  practice,  apply  to  this  particular 
case,  and  that  book  does  not  appear  to  be  supported  by  any  other 
writer  or  authority. 

Rule  refused. 


Ex  parte  Phillips  &  another ;  In  re  Clabburn.^ 

Jane  18,  1852. 

Insolvent  —  Rehearing  Petition — Jurisdiction — 1  4*  2  Vict  c.  110, 
5.  96  —  10  4- 11  Vict.  c.  102. 

The  Court  for  the  Belief  of  Ingolvent  Debtors  has  no  jurisdiction  to  rehear  the  case  of  an 
insolrent  who  has  been  discharged  hj  the  judge  of  a  county  court  under  the  10  &  11 
Vict  c.  102,  8.  2. 

SembUy  that  the  judge  of  the  County  Court  has  power  to  rehear  the  case. 

This  was  a  motion,  made  on  a  former  day  in  this  terra,  on  behalf 
of  two  of  the  creditors  of  R.  G.  Clabburn,  an  insolvent  debtor,  for  a 
rule  nisi  for  a  mandamus  to  be  directed  to  the  court  for  the  relief  of 
insolvent  debtors,  commanding  the  said  court  to  proceed  to  hear  and 
determine  an  application  for  a  rehearing  of  the  said  insolvent  The 
rule  was  moved  for  on  an  affidavit  stating  that  the  petition  had 
been  transmitted  from  the  Insolvent  Debtors  Court  to  the  County 
Court  of  Norwich,  and  that  the  hearing  of  the  insolvent  came  on 
before  the  judge  of  that  county  court  on  the  16th  of  April,  1852, 
when  the  insolvent  was  adjudged  to  be  discharged ;  that  the  appli- 
cants, two  of  his  creditors,  being  of  opinion  that  this  adjudication 
had  been  improperly  made,  applied  to  the  Court  for  the  Relief  of  In- 
solvent Debtors  for  a  rule  or  order  upon  the  insolvent  to  show  cause 
why  he  should  not  attend,  and  the  said  matter  be  reheard  or  other- 
wise, as  the  said  court  should  direct ;  and  that  the  application  was 
refused,  without  going  into  the  merits,  on  the  ground  that  the  Insol- 
vent Debtors  Court  had  no  jurisdiction  to  interfere  in  ordering  a  re- 
hearing. 

1  21  Law  J.  Eep.  (n.  s.)  Q.  B.  879 ;  16  Jur.  859. 
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/.  O.GriffitSy  in  support  of  the  motion.  The  court  has  erroneously 
declined  to  exercise  its  jurisdiction.  The  1  &  2  Vict.  c.  110,  s.  96, 
gives  power  to  the  Insolvent  Court  to  order  a  rehearing  upon  the  ap- 
plication of  any  creditor  of  an  insolvent  By  the  10  &  11  Vict  c. 
102,  s.  10,  the  circuits  of  the  insolvent  commissioners  are  abolished,  • 
and  country  petitions  are  to  be  referred  for  hearing  to  the  county  court 
of  the  distnct,  and  the  judge  of  such  county  court  is  to  have  all  the 
powers  theretofore  exercised  by  a  commissioner  on  circuit  This  act 
does  not  give  the  county  court  any  original  jurisdiction.  The  pro- 
ceedings after  the  hearing  must  be  re^ansmitted  to  the  Insolvent 
Debtors  Court  A  commissioner  on  circuit  had  formerly  no  jurisdic- 
tion to  rehear  a  case.  In  re  Willcox^  13  Q.  B.  Rep.  666 ;  s.  c.  18  Law 
J.  Rep.  (n.  s.)  Q.  B.  244,  is  in  point  There  the  original  adjudication 
had  been  made  by  a  commissioner  on  circuit,  and  since  that  time  the 
10  &  11  Vict  c.  102,  had  passed,  abolishing  the  circuits  and  transfer- 
ring the  jurisdiction  to  the  couiAy  court  An  application  by  the 
assignee  to  reexamine  the  insolvent  under  the  1  &  2  Vict  c.  110,  s.  98. 
was  held  to  "be  properly  made  to  the  Insolvent  Debtors  Court,  in  Lon- 
don, and  not  to  the  Judge  of  the  county  court,  and  a  rule  nisi  for  a 
mandamus  to  that  effect  was  granted  by  the  court,  after  time  taken, 
to  consider,  and  no  cause  was  shown  against  the  rule.  If  this  appli- 
cation cannot  be  heard  by  the  Insolvent  Court,  the  creditors  will  be 
dejoived  of  aU  power  of  revievvdng  the  decision,  as  the  record  is  in 
the  Insolvent  Court,  and  the  county  court  has  no  means  of  obtaining 
possession  of  it 

Cur.  adv.  vuU. 

The  judgment  of  the  court^  was  now  delivered  by 

Lord  Campbell,  C.  J.  Upon  a  motion  for  a  mandamus  to  the 
commissioners  of  the  Court  fcJr  the  Relief  of  Insolvent  Debtors  to  hear 
an  application  for  an  order  for  the  rehearing  of  the  case  of  an  insol- 
vent under  1  &  2  Vict  c.  110,  s.  96,  a  question  has  been  raised  whe- 
ther, in  respect  of  an  insolvent  heard  before  the  judge  of  a  county 
court,  and  discharged  by  him  under  10  &  11  Vict  c.  102,  s.  10,  the 
Conrt  for  the  Relief  of  Insolvent  Debtors  has  jurisdiction  to  make  the 
order  applied  for;  and  we  are  of  opinion  that  this  question  must  be 
answered  in  the  negative.  There  is  no  provision  expressly  giving  this 
power  to  the  court  of  the  commissioners  over  the  cases  heard  by  the 
judges  of  the  county  court,  and  the  provision  in  the  96th  section  of 
the  former  act  does  not  in  terms  or  in  principle  apply  to  these  cases. 
In  terms  it  does  not  apply  to  county  courts ;  and  in  principle,  although 
it  was  reasonable  to  vest  the  power  of  deciding  or  rehearing  in  a  txi- 
banal  of  which  all,  or  at  least  one  of  the  judges  had  presided  over 
Ae  former  hearing,  it  would  be  inconvenient  to  require  that  a  tribunal 
should  have  to  decide  whether  a  judge  has  been  deceived,  either  by 
Wae  evidence  or  otherwise,  without  having  power  of  communicating  ^ 
officially  with  that  judge  upon  a  matter  depending  .chiefly  on  what 

^  LoBD  Campbell,  C.  J.,  Colskidge,  J.,  Wightmait,  J.,  and  Eble,  J. 
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passed  in  his  own  mind.  The  rule  must  be  refused,  unless  the  juris- 
diction exists  in  the  Insolvent  Debtors  Court  It  is  not  necessary  to 
decide  that  the  jurisdiction  exists  in  any  other  tribunal.  We  forbear, 
therefore,  to  say  more  with  respect  to  the  power  of  the  county  court 
judges  than  that  the  words  of  section  10,  conferring  jurisdiction  on 
them  to  hear  originally  appear  wide  enough  to  comprehend  a  power 
of  rehearing ;  and  we  find  no  words  resliicting  their  power  within 
the  limits  of  the  powers  exercised  by  the  commissioners  upon  circuit- 

BmIc  refused. 


BAIL  COURT. 

In  re  Gray.^ 

June  12, 1852. 

Affidavit  —  Before  whom  sworn — Attorney j  Commissioner. 

An  affidavit  cannot  be  used  in  support  of  an  application  to  the  coort,  if  it  be  sworn  bcfqre  a 
commissioner  who  is  acting  in  the  matter  as  attorney  of  the  applicant,  though  there  be  no 
action  pending,  and  no  attorney  on  the  record. 

This  was  a  rule  calling  upon  an  attorney  to  pay  over  a  sum  of 
money. 

The  affidavits  on  which  the  motion  was  granted  were  sworn  before 
a  commissioner  who  was  acting  in  the  matter  as  the  attorney  of  the 
party  on  whose  behalf  the  application  was  made. 

Maynard  showed  cause.  The  affidavits  cannot  be  used.  The  sa- 
cral rule  of  all  the  courts,  Reg.  Gen.  HiL  term,  2  Will.  4,  r.  1,  s.  6, 
and  the  old  rule  of  this  court,  Easter  term,  15  Geo.  2,  r.  11,  prohibits 
the  reading  of  affidavits  sworn  before  attorneys  of  the  parties.  2 
Arch.  Prac.  1216,  7th  ed. 

PrideaiiXj  in  support  of  the  rule.  The  affidavits  are  admissible. 
There  is  no  action  pending.  The  rule  of  court  applies  only  to  pro- 
hibiting the  attorney  on  the  record  in  the  action  from  acting  as  the 
commissioner.  It  has  no  reference  to  a  case  where  the  affidavits  are 
taken  previous  to  any  application  to  the  court,  and  where  there  is  no 
record  at  all.  Read  v.  Cooper ,  5  Taunt  81,  is  in  point.  There  is  no 
attorney  on  the  record  here.  He  referred  also  to  Doe  d.  Grant  v.  Roe^ 
5  Dowl.  P.  C.  409. 

WiGHTMAN,  J.  The  Master  reports  that  according  to  the  practice 
the  affidavits  cannot  be  read. 

'  Affidavit  rejected. 


1  21  Law  J.  Bep.  (n.  s.)  Q.  B.  880. 
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M'Kenzie  v.  The  Sligo  and  Shannon  Railway  CoDipaqj. 
M'Kenzie  V,  The  Sligo  and  Shannon  Railway  Company/ 

June  18,  1852. 

Company  —  Winding-up  Acts  —  Incorporated  Railway  Company  — 
13  4*  14  Vict.  c.  83, 5.  30  —  Retrospective  Effect  of —  Action  against 
Company — Order  for  Dissolution  and  Omission  to  prove  Debt,  no 
Bar — Staying  Proceedings. 

The  12  &  13  Vict  c  108,  (which  came  into  operation  on  the  1st  of  August,  1849),  by  sec- 
tioQ  1,  enacts,  that  the  Joint-stock  Companies  Winding-up  Act,  1848  (11  &  12  Vict.  c.  45), 
siudl  not  apply  to  railway  companies  mcorporated  by  act  of  parliament  The  13  &  14 
Yict  c.  83,  (passed  on  the  14th  of  Au^st,  1850),  by  section  30,  provides,  that  notwith- 
standing the  provision  in  the  12  &  13  Vict  c.  108,  tiiat  act,  as  well  as  the  11  &  12  Vict, 
c.  45,  shall  apply  to  any  incorporated  railway  company,  in  respect  of  which  an  order  for 
winding  it  ap  may  have  been  made  previous  to  the  passing  or  the  act  of  1849,  and  that 
the  proceedings  for  winding  up  the  same  shall  proceed  and  be  carried  on  under  the  Wind- 
ing-up Acts  of  1848  and  1849,  or  either  of  them : — 

Bdd,  that  this  clause  was  retrospective  in  its  operation,  and  rendered  valid  proceedings  for 
the  purpose  of  winding  up  an  incorporated  railway  company  taken  before  the  14th  of 
Angust,  1850. 

The  dissolution  of  a  company  b^  an  order  absolute  under  the  Joint-stock  Companies  Wind- 
ing-np  Act,  1848,  (11  &  12  Vict  c  45),  is  no  bar  to  an  action  against  the  company  by  a 
creditor.  Neither  can  the  omission  by  such  creditor  to  prove  his  debt  before  the  Master 
in  Chancery  be  pleaded  in  bar  to  sucn  an  action ;  the  appropriate  remedy  being  under 
section  73,  by  an  application  to  a  judge  to  stay  proceedings  in  the  action  until  after  proof 
made. 

Assumpsit  upon  an  award,  by  which  the  defendants  were  directed 
to  pay  to  the  plaintiff  a  certain  sum  of  money.  Breach,  non-pay- 
ment 

There  was  also  a  count  upon  an  account  stated.  The  action  ap- 
peared to  be  commenced  on  the  8th  of  March,  1850. 

Fourth  plea,  that  the  defendants,  to  wit,  on  &c.,  and  thence  and 
until  the  making  of  the  order .  absolute  for  dissolution  thereinafter 
mentioned,  were  a  trading  and  commercial  company,  namely  a  rail- 
way company,  incorporated  by  a  certain  act  of  parliament,  to  wit, 
&c,  and  that  after  the  14th  of  August,  1848,  and  before  the  making 
of  the  said  order  absolute,  a  certain  petition  was  presented  to  the 
Court  of  Chancery  by  four  of  the  Sectors  of  the  said  company, 
alleging  that  the  plaintiff  had  commenced  an  action  against  them  for 
a  debt  due  to  him,  and  praying  that  the  company  might  be  dissolved 
and  wound  up  under  the  provisions  of  the  Joint-stock  Companies 
Winding-up  Act,  1848;  that  the  said  court  considered  that  it  was  just 
and  equitable  that  the  said  company  should  be  so  dissolved  and 
wound  up ;  and  that  the  said  petition  was  afterwards,  and  before  the 
making  of  the  said  order,  to  wit,  on  the  27th  of  April,  1849,  adver- 
tised in  the  London  Grazette,  and  duly  served  at  the  olKce  of  the  com- 
pany upon  the  secretary,  and  that  afterwards,  and  before  the  16th  of 
August,  1849,  and  before  the  commencement  of  this  suit,  to  wit,  oil 
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&C.,  by  a  certain  order  of  the  said  Court  of  Chancery  it  was  ordered 
that  the  said  company  should  be  dissolved  and  wound  up  under  the 
provisions  of  the  said  Joint-stock  Companies  Winding-up  Act,  and 
that  it  should  be  referred  to  the  Master  to  wind  up  the  anairs  of  the 
said  company ;  and  that  by  reason  of  the  premises  the  said  railway 
company  became  and  was  from  the  date  of  the  saiti  last-mentioned 
order  absolutely  and  wholly  dissolved.     Verification. 

The  fifth  plea  stated  as  in  the  fourth  plea ;  and  in  addition  alleged 
that  after  the  making  of  the  said  order  absolute,  to  wit,  on  the  SSth 
of  May,  1849,  the  said  order  absolute  was  carried  in  before  the  said 
Master,  and  that  by  his  direction  advertisements  were  published  in 
two  successive  numbers  of  the  London  Gazette,  and  in  three  other 
newspapers,  by  which  notice  was  given  that  the  said  Master  would  at 
a  day,  hour,  and  place  therein  mentioned,  being  a  day  within  fourteen 
days  from  the  day  of  the  publication  of  the  first  of  the  said  advertise- 
ments, to  wit,  on  &c.,  appoint  an  official  manager  of  the  said  com- 
pany under  the  said  Joint-stock  Companies  Winding-up  Act ;  and 
that  afterwards,  and  within  fourteen  days  from  the  day  of  the  publi- 
cation of  the  said  first  of  the  said  advertisements,  and  before  the  com- 
mencement of  this  suit,  the  said  Master  appointed  one  E.  C.  ofiScial 
manager  of  the  said  company,  who  then  accepted  the  said  appoint- 
ment, and  became  and  was  and  still  is  the  official  manager  of  the 
said  company,  and  that  since  the  appointment  of  the  said  official  man 
ager  no  permission  whatever  had  been  given  by  the  said  Master  to  the 
plaintiff  to  commence  or  proceed  with  the  present  action,  or  any  action 
whatever  against  the  defendants,  or  against  any  other  person  repre- 
senting the  said  company,  and  that  no  proof  of  the  plaintiiT's  debt 
has  at  any  time  been  made  before  the  said  Master  or  otherwise. 
Verification. 

General  demurrer  and  joinder. 

Raymond^  in  support  of  the  demurrer.^  The  fourth  plea  shows 
merely  that  an  order  absolute  was  made  for  dissolving  the  railway 
company,  under  the  11  &  12  Vict  c.  45.  In  order  to  make  this  a  good 
bar  to  the  action,  the  defendants  must  show  that  it  is  a  complete  dis- 
charge of  the  debt  But  the  effect  of  such  an  order  is  not  to  get  rid 
of  all  the  liabilities  of  the  company,  and  to  prevent  them  being  after- 
wards sued  at  law  for  their  debts.  This  is  evident  from  the  provisions 
in  sections  50,  52,  and  53,  for  suing  the  official  manager,  or  substitut- 
ing him  as  defendant  in  the  place  of  the  company  in  all  actions  and 
suits  pending  against  them.  This  recognizes  the  right  to  continue  or 
commence  actions,  and  shows  that  the  order  is  no  discharge  of  the 
liability.  Section  58  enacts,  that  the  order  shall  not  enlarge  or  dimin- 
ish, or  in  anywise  affect  the  rights  or  remedies  of  creditors,  except  as 
expressly  provided ;  and  turning  to  section  73,  we  find  a  mode  pro- 
vided by  which  proceedings  improperly  taken  may  be  stayed,  but 


1  June  1,  before  Lord  Campbell,  C.  J.,  Coleridge,  J.,  and  Erle,  J.    Crohp- 
TON,  J.  was  at  Nisi  Prills,  in  London. 


Digitized  by 


Google 


COURT  OF  QUEEN'S  BENCH,  1852.  39 

M'Eenzie  t;.  The  Bligo  and  Shannon  Railway  Companj. 

^ere  is  no  enactment  that  the  action  is  to  be  finally  put  an  end  to,  as 
it  must  be  if  this  be  a  good  plea  in  bar. 

[Coleridge,  J.  The  defendants  will  rely  on  the  words  of  sec- 
tion 16.1 

It  stiU  comes  to  the  same  question,  whether  "  absolutely  dissolved  " 
has  so  extensive  •a  meaning  as  to  get  rid  of  all  previous  liabilities. 
The  clauses  before  referred  to  show  that  such  a  construction  is  not 
conect. 

[Coleridge,  J.  Does  it  not  mean  dissolved  so  far  as  regards  the 
power  of  suing  or  being  sued?] 

That  would  be  inconsistent  with  the  provisions  for  actions  being 
afterwards  carried  on. 

[Lord  Campbell,  C.  J.  You  say  it  is  a  dissolution  only  as  to  future 
transactions  ?] 

That  must  be  so.  Then,  as  to  the  fifth  plea,  which  is  to  the  same 
effect  as  the  fourth,  except  that  it  states  the  appointment  of  an  offi- 
cial manager,  and  that  there  has  been  no  proof  exhibited  of  the  debt, 
and  no  permission  given  by  the  Master  to  sue  the  company.  This 
plea  is  framed  on  section  73  of  the  11  &  12  Vict  c.  45,  which  does 
not  provide  a  bar  to  the  action,  but  only  a  stay  of  proceedings.  But 
that  act  did  not^  when  this  action  was  commenced,  apply  to  railway 
companies  incorporated  by  act  of  parliament  Section  1  refers  to 
companies  within  the  7  &  8  Vict  c.  Ill,  which  does  not  include  rail- 
way companies  incorporated  by  act  of  parliament  All  doubt  which 
existed  on  this  subject  is  removed  by  the  12  &  13  Vict  c  108,  sec- 
tion  1  of  which  expressly  defines  the  companies  to  which  the  former  act 
is  to  be  applicable,  and  it  excludes  "  railway  companies  incorporated 
by  act  of  parliament,  to  which  companies  such  act  shall  not  apply." 
This  statute,  by  section  38,  is  to  be  construed  as  part  of  the  11  & 
12v  Vict  c.  45,  and  it  is,  therefore,  plain  that  any  proceedings  which 
might  have  been  taken  after  the  1st  of  August,  1849,  would  have 
been  void. 

[Lord  Campbell,  C.  J.  The  defendants  rely  on  the  13  &  14  Vict 
c.  83,  and  they  say  that  whether  the  former  proceedings  were  right  or 
wrong  they  may  now  go  on.] 

That  act,  by  section  30,  provides,  that  notwithstanding  the  pro- 
vision in  the  12  &  13  Vict  c.  108,  that  act,  as  well  as  the  11  &  12 
Vict  c  45,  shall  apply  to  any  incorporated  railway  company  in  re- 
spect of  which  an  order  for  winding  up  may  have  been  made  by  the 
Court  of  Chancery  previous  to  the  passing  of  the  act  of  1849,  and 
that  the  proceedings  for  winding  up  the  same  shall  proceed  and  be 
carried  on  under  the  Winding-up  Acts  of  1848  and  1849,  or  either  of 
them.  But  this  is  only  prospective  so  as  to  render  valid  proceedings 
taken  after  the  14th  of  August,  1850,  when  the  13  &  14  Vict.  c.  83 
passed ;  but  it  cannot  have  the  retrospective  effect  of  validating  by- 
gone proceedings  which  were  without  authority.  The  state  of  the 
kw  at  the  time  when  an  action  is  commenced  must  regulate  the 
poceedings  throughout;  and  here,  as  no  permission  to  sue  could 
have  been  properly  obtained,  and  no  proof  properly  made  when  this 
action  was  commenced,  the  court  will  not  hold  that  the  plaintiff  is 
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thus  retrospectively  deprived  of  his  right  of  suing  at  common  law^ 
Such  a  retrospective  effect  has  never  been  given  to  a  statute.  In 
Edwards  v.  Sherren^  11  Mee.  &  W.  595 ;  s.  c.  12  Law  J.  Rep.  (n.s.) 
Exch.  441,  it  was  held,  that  the  5  &  6  Vict  c.  122,  s.  24,  rendering 
the  Grazette  in  certain  cases  conclusive  evidence  of  the  bankruptcy, 
did  not  apply  to  adjudications  made  before  the  passing  of  that  act. 
So,  in  Hitchcock  v.  TToy,  6  Ad.  &  E.  943 ;  s.  c.  6  Law  J.  Rep.  (n.  s.) 
K.  B.  215,  the  5  &  6  Will.  4,  c.  41,  was  held  not  to  affect  an  action 
at  issue  before  it  passed,  but  tried  afterwards.     In  Moon  v.  Durden, 

2  Exch.  Rep.  22,  the  majority  of  the  Court  of  Exchequer  held,  that 
the  8  &  9  Vict.  c.  100,  which  prohibits  any  suit  being  brought  or 
maintained  upon  a  wager,  had  not  a  retrospective  effect  so  as  to  de- 
feat such  an  action  commenced  before  the  statute  passed.  And  in 
Marsh  v.  Hi^gins^  19  Law  J.  Rep.  (n.  s.)  C.  P.  297,  the  Bankruot 
Law  Consolidation  Act  was  held  not  retrospective  so  as  to  deprive  a 
creditor  of  his  right  to  an  action  commenced  before  that  act  came 
into  operation. 

[Lord  Campbell,  C.  J.  In  those  last  two  cases  it  is  admitted  that 
such  a  retrospective  operation  may  be  expressly  given  by  the  legisla- 
ture. Here  the  13  &  14  Vict  c.  8i3  is  retrospective  both  in  terms  and 
in  its  scope,  and  the  only  reasonable  construction  of  the  words  of 
section  30  is  to  give  validity  to  all  proceedings  before  taken.] 

It  only  has  the  effect  of  allowing  such  proceedings  to  be  taken  in 
future ;  and  it  probably  would  now  give  a  right  to  stay  the  proceed- 
ings, but  there  is  no  bar  to  the  action. 

Wordsworthj  contrsu  These  proceedings  were  valid.  The  11  & 
12  Vict  c.  45,  recites  the  7  &  8  Vict  c.  Ill,  and  applies  to  the  same 
companies,  including  railway  companies.  Ex  parte  Barber,  1  Mac. 
&  G.  176;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Chanc.  242. 

[Lord  Campbell,  C.  J.  We  need  not  give  any  opinion  on  the  11 
&  12  Vict.  c.  45,  if  the  13  &  14  Vict  c.  83  has  given  validity  to  pre- 
vious proceedings  in  respect  of  such  companies.] 

Then,  as  to  the  fifth  plea.  It  is  intended  to  raise  a  defence  in 
accordance  with  the  decisions  of  the  Court  of  Exchequer  in  Mac^ 
gregor  v.  Keily,  4  Exch.  Rep.  801 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Exch. 
126,  and  Prescott  v.  Hadow,  5  Exch.  Rep.  726 ;  s.  c.  1  Eng.  Rep.  487. 
It  is  not  contended  that  the  plaintiff's  right  of  action  is  entirely  gone, 
but  that  he  must  go  before  the  Master  and  offer  proof  of  his  debt,  or 
obtain  permission  to  sue  before  he  can  bring  his  action.  The  judg- 
ment of  Parke,  B.,  in   Thompsor  v.  The  Universal  Salvage  Company, 

3  Exch.  Rep.  310;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Exch.  242,  is  in  point 
[Lord  Campbell,   C.  J.     There  are  repeated  instances   of  such 

actions  being  stayed ;  and  the  question  is,  whether,  if  an  action  is 
prosecuted  against  the  express  words  of  a  statute,  that  may  not  be 
pleaded  as  a  defence.] 

Raymond,  in  reply.  The  specific  mode  of  putting  a  stop  to  the 
action,  which  is  provided  by  section  73,  must  be  resorted  to.  If  a 
plea  in  bar  could  be  supported,  it  would  be  impossible  for  the  plain- 
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tiff  to  proceed  even  after  having  proved  his  debt  But  no  answer 
has  been  given  to  the  argument,  that  proceedings  taken  in  the  inter- 
val between  the  two  acts  were  valid. 

[Per  Ouriam.  We  must  take  it  that  the  13  &  14  Vict.  c.  83  makes 
the  order  and  subsequent  proceedings  valid.  As  to  the  other  point, 
we  will  take  time  to  consider.] 

Cur,  adv,  vuU. 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  In  this  case,  upon  a  demurrer  to  the  fourth 
plea  in  bar  of  the  action,  the  question  has  been  raised  whether  the 
dissolution  of  the  company  under  the  Joint-stock  Companies  Wind- 
ing-up Act,  11  &  12  Vict.  c.  45,  was  a  bar  to  the  action,  and  upon 
the  demurrer  to  the  fifth  plea,  the  question  is  raised  under  section  73 
of  the  same  act,  whether  the  omission  to  prove  the  claim  before  the 
Master  was  a  bar.  We  are  of  opinion  that  there  ought  to  be  judg- 
ment for  the  plaintiff  on  these  demurrers,  the  pleas  being  bad.  There 
is  no  provision  in  the  statute  taking  away  the  common  Taw  remedies 
for  a  debt  upon  a  dissolution  under  th€^  statute  ;  on  the  contrary,  by 
section  58  it  is  enacted,  that  nothing  in  the  act  shall  alter  or  affect 
the  rights  or  remedies  of  creditors.  And  with  respect  to  prohibiting 
any  action,  after  an  order  for  dissolution,  until  proof  before  the  Mas- 
ter, under  section  73,  it  is  clear  that  no  bar  to  the  action  is  created, 
bat  a  suspension  until  proof  made  or  exhibited,  after  which  the  credi- 
tor is  at  liberty  to  proceed  with  the  action,  as  was  decided  in  Pres* 
eott  V.  Hadow.  As  the  73d  section  provides  an  appropriate  remedy 
for  suspension  of  the  action  until  after  proof,  by  application  for  an 
order  to  stay  proceedings,  full  effect  is  given  to  all  parts  of  the  sec- 
tion by  holding  that  the  action  may  be  stayed  by  a  judge's  order 
ontil  after  proof,  but  is  not  barred  altogether. 

Judgment  for  the  plaintiff. 


Wilson  v,  Eden.^ 

Maj  4,  1852. 

Devise -^  Leaseholds — General  Devise — 1  Vict,  c.  26,  s.  26  —  Inten- 
tion. 


.1  by  his  will,  made  in  1815,  gayo  "all  the  rest,  residae,  &c.,  of  his  personal  estate, 
Roods  and  chattels,  &&,"  to  M.  J.  £).  absolutely;  and  be  further  devised  "all  and  singular 
OB  manors  or  lordships,  rectories,  advowsons,  messuages,  lands,  tenements,  titbes,  and 
bereditaments,  sitaate,  &c.,  at  or  near  W.,  in  tbe  county  of  D.,  and  B.,  in  tbe  county  of 
T.,  and  all  other  his  real  estates  in  tbe  said  counties  and  elsewbere,  and  all  bis  estate  and 
matst  therein,"  to  uses  in  strict  settlement  In  1841  the  testator  made  a  codicil  ratifying 
tod  confirming  his  will.    At  tbe  time  of  bis  making  bis  will  and  of  bis  decease,  the  testa- 

»  21  Law  J.  Rep.  (n.  s.)  Q.  B.  885 ;  16  Jur.  1017. 
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tor  was  possessed  of  freehold  estates  in  the  countj  of  D.,  and  of  some  chnrch  leases  in  the 
same  county,  which  were  nsually  renewable  every  seyen  years ;  in  some  instances  the 
leaseholds  were  let  and  occupied,  with  the  freeholds,  at  undivided  yearly  rents.  Upon  part 
of  the  leaseholds,  nearest  to  the  freehold  inansion,  bmamental  cottages  were  bnilt,  as  well 
as  buildings  occupied  by  persons  employed  about  the  mansion  and  freehold  estate. 

Heldy  that,  under  the  1  Vict.  c.  26,  s.  26,  the  leaseholds  passed  under  this  general  devise,  and 
that  no  contrary  intention  appeared  upon  the  will  so  as  to  prevent  the  operation  of  thai 
section. 

This  was  a  case  stated  for  the  opinion  of  this  court  by  the  Master 
of  the  Rolls.  A  case  in  precisely  the  same  terms  had  been  previously 
stated  for  the  opinion  of  the  Court  of  Exchequer,  and  will  be  found 
set  out  at  length  in  Wilson  v.  Eden^  5  Exch.  Rep.  752 ;  s.  c.  2  Eng. 
Rep.  345.     It  is  therefore  unnecessary  to  repeat  it  here. 

The  present  case  was  now  argued,  by 

F.  Kelly  (Solicitor  General),  for  the  plaintiff! 

MalinSy  who  appeared  for  the  defendant,  was  not  called  upon  by 
the  court 

Lord  Campbell,  C.  J.  I  have  read  over  the  will  most  atten- 
tively, as  well  as  the  judgment  of  Lord  Langdale  and  that  of  the 
Court  of  Exchequer,  and  I  have  listened  to  the  able  argument  of  the 
Solicitor  General ;  but  as  we  entertain  no  doubt  at  all  upon  the  just 
construction  of  the  will,  it  is  not  necessary  to  call  upon  the  opposite 
counsel  to  argue.  I  concur  entirely  in  the  conclusion  and  the  reasons 
contained  in  the  judgment  of  the  Court  of  Exchequer.  It  is  unneces- 
sary to  give  any  opinion  as  to  how  we  should  have  decided  this 
case  prior  to  the  Wills  Act;  but  I  entertain  no  doubt  at  all, 'with 
most  sincere  respect  for  Lord  Langdale's  judgment,  that  this  does 
come  within  the  26th  section  of  that  act,  which  enacts,  "  that  a  de- 
vise of  the  land  of  the  testator,  or  of  the  land  of  the  testator  in  any 
place,  or  in  the  occupation  of  any  person  mentioned  in  his  will,  or 
otherwise  described  in  a  general  manner,  and  any  other  general  devise 
which  would  describe  a  customary  copyhold  or  leasehold  estate,  if 
the  said  testator  had  no  freehold  estate  which  could  be  described  by 
it,  shall  be  construed  to  include  the  customary  copyhold  and  lease- 
hold estates  of  the  testator,  or  his  customary  copyhold  and  leasehold 
estates,  or  any  of  them,  to  which  such  description  shall  extend,  as  the 
case  may  be,  as  well  as  freehold  estates,  unless  a  contrary  intention 
shall  appear  by  the  will"  Now  here  we  have,  as  it  seems  to  me,  a 
devise  of  the  land  of  the  testator  in  a  place  most  distinctly  set  out. 
He  devises,  "  All  my  manors  or  lordships,  rectories,  advowsons,  mes- 
suages, lands,  tenements,  tithes,  and  hereditaments  situate,  lying, 
arising,  and  being  at  or  near  Windlestone,  West  Auckland,  St  He- 
len's Auckland,  and  Bishop's  Auckland,  in  the  county  of  Durham  or 
in  the  city  of  Durham,  and  Brignall,  in  the  county  of  York,  and  a 
parcel  of  land  purchased  by  me  of  the  late  Mrs.  Mary  Lambton,  at 
Romanby,  near  Northallerton,  in  the  North  Riding  of  the  county  of 
York."  It  is  admitted  by  the  Solicitor  General  that  if  the  devise  had 
stopped  here,  it  clearly  would  have  come  within  the  26th  section  of 
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the  Wills  Act;  but  it  is  said  that  it  is  taken  out  of  that  section  by 
the  words  which  follow,  '^  and  all  other  my  real  estates  in  the  sedd 
counties  of  Durham  and  York,  and  elsewhere  in  Great  Britain,  and 
all  my  estate  and  interest  therein."  Why  are  those  words,  which  are 
admitted  to  have  been  a  devise  of  the  lands  of  the  testator  and  of 
the  land!  of  the  testator  occupied  in  a  particular  place,  not  still  the 
same  ?  I  cannot  understand  why  they  are  not  so,  because  of  the 
use  of  these  latt^  words.  If  that  be  so,  this  codicil,  having  been 
executed  subsequently  to  the  passing  of  the  Wills  Act,  is  to  be. regu- 
lated by  it,  and  unless  a  contrary  intention  shall  appear  by  the  will, 
the  leasehold  estates  are  to  peiss  just  as  much  as  if  they  were  specifi- 
cally there  mentioned.  That  brings  us  to  the  question  whether  there 
be  any  contrary  intention.  Now,  what  I  understand  to  be  the  prin- 
ciple of  construction  is  this ;  you  are  not,  in  construing  the  will,  to 
look  to  any  technicalities  to  get  at  a  contrary  intention ;  but  you 
are  to  find  what  was  the  intention  of  the  testator  as  appears  by  the 
language  used  in  the  will,  taking  into  consideration  all  the  facts  which 
are  to  be  considered  when  the  will  is  to  be  construed.  If,  in  this  way 
of  looking  at  it,  there  appears  to  have  been  a  contrary  intention,  then 
the  devise  will  remain  as  it  was  before  the  Wills  Act  passed ;  but 
unless  a  contrary  intention  appears  upon  the  will  (and  the  onus  of 
showing  this  is  thrown  upon  those  who  say  that  the  leeiseholds  did 
not  pass),  then  the  leaseholds  do  pass.  The  case  is  quite  different,  as 
it  appears  to  me,  from  what  it  was  before  the  Wills  Act  passed,  be- 
cause the  former  decisions  depend  upon  the  technical  rule,  that  lease- 
holds would  not  pass  under  a  general  devise  of  lands,  unless  there 
were  some  clear  manifest  acknowledged  peculiarity  in  the  will  by 
which  the  intention  of  the  testator  was  clearly  manifested;  and 
accordingly  in  those  cases  we  hear  judges  saying,  with  regard  to  the 
testator,  <*  Si  voluU  non  dixit  /"  but  we  must  now  see  that  he  did  not, 
in  bis  own  mind,  according  ix)  the  language  he  has  used,  intend  that 
the  leaseholds  should  pass  by  this  devise. .  I  must  say  I  entertain  no 
doubt  whatever  upon  the  facts  here  stated,  that  it  was  the  intention 
of  the  testator  that  the  church  leases  should  pass  as  well  as  the  free- 
hold estates.  It  was  always  treated  as  one  estate,  and  it  was  thereaf- 
ter to  be  treated  as  one  estate,  and  there  is  no  incompatibility  at  all 
in  its  bein^  so  treated,  when  we  know,  with  regard  to  the  church 
property,  ^af  as  it  had  long  been  in  the  possession  of  a  particular 
family,  it  was  considered  as  belonging  to  the  family,  the  church 
having  a  right  to  the  periodical  payments  till  the  lease  was  renewed. 
It  is  treated  as  part  of  the  property  of  the  family.  Now,  here  the 
Solicitor  General  has  pointed  out  the  great  inconvenience  that  would 
aziae  from  the  first  tenant  in  tail  taking  the  absolute  interest  in  the 
leaseholds ;  but  substantially  he  would  take  the  same  interest  in  the 
freeholds,  because  he  would  only  have  to  execute  a  disentailing  deed, 
and  then  he  would  have  an  absolute  interest  in  the  freeholds  as  well 
as  the  leaseholds,  and  he  might  re-settle  the  whole  anew.  I  have  not 
beard  any  sufficient  reason  to  make  me  doubt  that  it  was  the  inten- 
tion of  the  testator  that  the  church  leases  should  pass  along  with  the 
freeholds,  and  that  they  should  still  continue  to  be  treated  as  part  of 
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the  family  estate.  Therefore,  nothing  appearing  to  show  a  contrary 
intention,  and  this  coming,  as  it  seems  to  me,  clearly  within  the  26th 
section  of  the  Wills  Act,  I  am  of  opinion  that  the  leaseholds  and  the 
freeholds  will  both  pass  together  accordingly. 

Erle,  J.  I  have  also  considered  the  judgment  of  the  Court  of 
Exchequer,  and  am  perfectly  satisfied  therewith.  It  appears  to  my 
mind  clear  that  the  words  of  this  devise  are  within  the  operation  of 
the  26th  section  of  the  1  Vict  c.  36.  They  are  capable  of  passing 
chattels  real,  if  there  had  been  no  freeholds  to  supply  the  terms  of 
the  devise.  Then  the  church  leases  held  under  the  church  of  Dur- 
ham, being  capable  of  passing  under  this  devise,  the  question  arises 
whether,  upon  the  statement  now  made  to  us,  the  intention  of  the 
testator  that  they  should  not  pass  is  made  to  appear,  and  I  cannot 
find  any  such  intention ;  but,  on  the  contrary,  looking  at  the  matters 
which  1  may  take  into  my  mind  with  the  words  of  the  will,  I  believe 
that  the  intention  that  they  should  pass  existed.  In  construing  the 
words  of  the  will  I  have  a  right  to  look  to  the  nature  or  the  property, 
and  the  circumstances  of  the  estate  at  the  time  when  that  will  was 
made.  Looking,  therefore,  to  the  nature  of  these  chattels  real,  that 
they  are  renewable  leases,  granted  by  a  permament  body,  —  the  pro- 
perty evidently  being  considered  as  permament  as  a  fee — looking, 
too,  at  the  contiguity  of  the  church  lands  to  the  freehold  lands ; 
looking  at  the  unity  of  occupation  (if  I  may  use  that  expression), 
that  part  of  the  church  lands  was  let  together  with  the  freehold  lands 
at  one  rent,  and  that  a  part  of  the  church  lands  was  used  for  the 
ornamenting  the  mansion,  which  stood  upon  the  freehold  land,  and 
that  another  part  of  the  church  lands  was  occupied  by  some  of  the 
retainers  employed  about  the  mansion  on  the  freehold  lands,  it  carries 
to  my  mind  the  conviction  that  the  church  lands  and  the-  freehold 
lands  were  in  a  manner  looked  upon  as  one  estate  ;  that  there  was 
an  unity  of  estates  in  the  mind  of  the  testator,  and  that  he  intended 
so  to  pass  them.  On  the  other  side  there  is,  in  the  language  of  the 
y^ill,  that  which  is  not  applicable  to  the  subject  of  the  devise  thus 
construed,  namely,  a  strict  settlement  of  the  real  estate.  That  strict 
settlement,  technically,  would  be  very  inaccurate  in  regard  to  lease- 
hold property.  It  is  argued,  that  the  person  who  drew  this' Avill  must 
have  been  perfectly  well  aware  that  leasehold  propearty  would  be 
classed  in  law  under  personalty,  and  that  the  freehold  property  wQuld 
be  classed  in  law  under  real  estate,  and  it  is,  therefore,  assumed  that 
he  must  have  intended  that  the  leasehold  property  should  pass  under 
the  description  of  personalty;  but  it  seems  to  me,  at  the  time  when 
you  import  into  the  construction  of  a  will  the  supposed  legal  knowledge 
of  the  framer  of  that  will,  as  contradistinguished  from  the  testatoPs 
legal  knowledge,  that  you  ought  to  take  two  other  propositions  into 
consideration,  namely,  whether  the  testator  adopted  the  knowledge  that 
leaseholds  would  be  held  to  pass  as  personalty ,  and  also  knew  that  these 
very  lands  were,  on  the  understanding  of  both  of  them,  leaseholds.  It 
appears  to  me  to  be  perfectly  possible  that  the  framer  of  the  will 
might  have  known  no  distinction  between  the  title  to  the  lands  in 


Digitized  by 


Google 


COURT   OF   QUEEN'S  BENCH,  1852.  45 

Barnes  v.  Marshall. 

Merrington,  and  the  title  to  the  adjoining  lands  in  the  other  town- 
ships ;  and  that,  although,  if  he  had  been  informed  of  it,  he  would 
have  made  provision  in  respect  of  the  leaseholds,  yet  that,  not  being 
informed  of  it,  he  has  drawn  the  will  in  this  way.  I  do  not  think 
that  the  supposed  inference,  from  the  legal  knowledge  of  the  framer 
of  the  will,  at  all  countervails  the  other  facts  I  have  adverted  to,  which 
would  operate  upon  the  mind  of  an  ordinary  testator ;  and,  to  my 
mind,  they  strongly  countervail  all  those  arguments  of  technical  con- 
struction which  are  put  against  that  which  really  bears  upon  my  . 
mind  when  I  am  to  decide  what  was  the  intention  of  the  testator. 
For  the  reasons  I  have  given,  I  think  the  words  are  capable  of  pass- 
ing these  leases,  and  that  a  contrary  intention  of  the  testator  is  not 
made  to  appear. 

Crompton,  J.  I  am  quite  of  the  same  opinion.  The  real  question 
in  the  case  is,  whether  it  is  made  out  by  the  party  on  whom  the  bur- 
then is  thrown  by  the  statute,  that  there  is  an  intention  appearing  in 
the  will  that  the  leases  were  not  intended  to  pass  by  this  devise. 
That  burthen  is  thrown  upon  the  next  of  kin,  and  I  do  not  think  that 
he  makes  it  out.  I  do  not  think  that  it  is  at  all  necessary  to  go  into 
the  question  how  it  would  have  been  before  the  statute.  No  doubt 
the  mode  of  limitation,  and  other  matters,  might  have  been  strong 
arguments  before  the  statute,  that  the  leasehold  estates  would  not 
have  passed.  But  the  burthen  is  now  shifted ;  and,  in  my  mind,  the 
probability  is  that  they  were  intended  to  pass  by  the  devise.  From 
the  way  in  w^hich  the  lands  are  mixed  up  for  the  convenience  of  the 
owners  of  both  the  freeholds  and  the  leaseholds,  and  it  not  being 
Kkely  that  the  testator  would  have  meant  to  split  both  properties  by 
dividing  it,  I  cannot  say  that  a  contrary  intention  is  made  out  to  my 
satisfactiou ;  and  that  being  so,  the  judgment  of  the  Court  of  Ex- 
chequer was  right,  and  our  certificate  should  be  in  accordance  with 
that  sent  by  that  court. 

A  certificate  to  the  above  effect  was  afterwards  sent 
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County  Court  —  Jurisdiction — Contract  with  Carrier — When  Cause 
of  Action  arises  —  Prohibition. 

A  airier  and  wharfinger,  residing  at  Swindon,  in  Wiltshire,  agreed  in  writing  with  M^  who 
wided  in  Surrey,  to  bai^go  timber  from  Swindon  Wharf  to  London,  at  any  wharf  there, 
•t  16s.  per  ton,  to  include  all  charges  except  wharfage.    It  was  necessary  to  haul  the  tim- 

1  21  Law  J.  Rep.  (n.  b.)  Q.  B.  888 ;  16  Jur.  1086. 
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ber  from  the  place  where  it  laj  to  be  loaded  on  board  the  barges,  and  at  times  when  the 
horses  of  M.  were  not  on  the  spot,  the  carrier  provided  horses,  and  hanled  the  timber.  A 
plaint  was  afterwards  brought  in  the  conntj  conrt  for  the  district  of  Swindon  against  M. 
for  50/.,  the  balance  of  account  claimed  bj  the  carrier,  including  two  items,  amounting  to 
1/.  16s.,  for  hauling :  — 

Held,  that  the  hauling  of  the  timber  and  the  carriage  of  it  to  London  constituted  but  one 
cause  of  action;  ana,  that  as  such  cause  of  action  did  not  arise  until  the  delivery  of  the 
timber  in  London,  the  jad^  of  the  Swindon  county  court  had  no  jurisdiction  to  tiy  the 
plaint  nnder  the  9  &  10  Vict  c.  95,  s.  60. 

In  this  case  a  rule  nisi  had  been  obtained  for  a  prohibition  to  the 
judge  of  the  county  court  of  Wilts,  within  the  district  of  Swindon, 
to  stay  further  proceedings  in  the  plaint,  on  the  ground  that  the  cause 
of  action  had  not  arisen  within  the  jurisdiction  of  the  court  The 
affidavits  stated  that  the  plaintiff  was  a  carrier  and  wharfinger 
residing  at  Swindon,  and  the  defendant  resided  in  Surrey.  That 
the  action  was  brought  for  the  carriage  of  timber  from  Swindon  by 
canal  to  London,  under  the  following  contract  in  writing: — "Me- 
morandum. I  hereby  agree  to  barge  Mr.  Marshall's  timber  from 
Swindon  wharf  to  London,  at  any  wharf  there,  at  16s.  per  ton,  string 
measure,  to  include  all  charges,  except  wharfage."  Before  the  tim- 
ber was  put  on  board  the  plaintiflTs  barge,  it  was  lying  in  a  field  on 
one  side  of  the  canal,  at  a  short  distance  from  the  bank,  and  it  was 
necessary  to  haul  it  to  the  other  side,  where  there  was  a  crane  for 
loading  it  into  the  barge.  When  the  defendant's  horses  were  on  the 
spot,  the  timber  was  hauled  by  them  to  the  plaintiff^s  wharf,  and  at 
other  times  the  plaintifi*  provided  a  team  for  hauling  it  from  the  field 
The  whole  claim  of  the  plaintiff  was  50/.,  being  the  balance  after 
giving  credit  for  payments  made  by  the  defendant ;  and  two  of  the 
items  in  the  plaintiff's  demand,  amounting  to  1/.  16^.,  were  for 
hauling. 

Hodges  showed  cause.  By  sect  60,  of  the  stat  9  &  10  Vict  c.  95, 
"  a  summons  may  issue  in  any  district  in  which  the  defendant,  or  one 
of  the  defendants,  shall  dwell  or  carry  on  his  business  at  the  time  of 
the  action  brought,  or,  by  leave  of  the  court  for  the  district  in  which  the 
defendant,  or  one  of  the  defendants,  shall  have  dwelt  or  carried  on  his 
business,  at  some  time  within  six  calendar  months  next  before  the 
time  of  the  action  brought,  or  in  which  the  cause  of  action  arose, 
such  summons  may  issue  in  either  of  such  last-mentioned  courts." 
The  money  for  the  carriage  was  earned  within  the  jurisdiction  of  the 
county  court  of  Swindon.  The  plaintifi*,  being  a  carrier  by  canal, 
and  wharfinger,  is  a  common,  carrier ;  Maving  v.  Todd,  1  Stark.  72; 
and  at  common  law  a  carrier  is  entiUed  to  he  paid  for  the  carriage 
of  goods  as  soon  as  they  are  delivered  to  him  to  be  carried.  Pick- 
ford  V.  7%€  Grand  Junction  Railway  Company y  8  Mee,  &  W.  372; 
8.  c.  10  Law.  J.  Rep.  (n.  s.)  Exch,342;  Wyld  v.  Pickford,  8  Mee.  & 
W.  443 ;  8.  c.  10  Law.  J.  Rep.  (n.  s.)  Exch.  382. 

[Crompton,  J.  The  Court  of  Exchequer  did  not  say  in  that  case 
that  the  carrier  could  sue  for  the  carriage  of  the  goods  before  he  had 
carried  them. 

Lord  CampbelLi  C.  J.     When  did  the  cause  of  action  arise  ?] 
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At  the  moment  of  the  plaintilPs  receiving  the  timber  into  his 
barge  at  Swindon. 

[Lord  Campbell,  C  J.  A  carrier  is  not  bound  to  take  goods  with- 
out payment  of  his  hire  or  reward  for  carrying  them.  Sometimes,  by 
special  contract,  freight  is  paid  at  the  port  of  shipment,  and  then,  if 
the  goods  are  lost,  the  freight  is  not  to  be  repaid ;  but  a  special  con- 
tract must  be  shown  to  entitle  a  carrier  after  he  has  received  goods,  to 
bring  an  action  for  the  price  of  their  carriage  before  he  has  delivered 
them.     What  would  be  the  form  of  the  plaintiff's  demand  ?] 

The  declaration  would  state  that  the  goods  were  received  by  the 
plaintiff  as  carrier,  and  that  no  contract  was  made  by  which  he  was 
deprived  of  his  common  law  right  to  demand  his  hire  or  reward. 
ScScondly,  as  to  two  of  the  items  which  constitute  the  charge  for  haul- 
ing, the  cause  of  action  arose  within  the  jurisdiction ;  and  if  any  part 
of  the  cause  of  action  arose  within  the  jurisdiction,  this  court  will  not 
grant  a  prohibition.  The  plaintiff  could  have  recovered  for  those 
items,  independently  of  the  rest,  if  the  other  work  had  never  been 
done.     He  cited  Harwood  v.  Lester^  3  Bos.  &  P.  617. 

BovUL,  contra.  The  128th  section  of  the  stat  9  &  10  Vict  c.  95, 
gives  concurrent  jurisdiction  to  the  superior  courts  "where  the  cause  of 
action  did  not  arise  wholly,  or  in  some  material  point,  within  the  juris- 
diction of  the  court  within  which  the  defendant  dwells  or  carries  on 
his  business  at  the  time  of  the  action  brought;"  and,  therefore,  under 
that  section,  where  any  one  item  of  the  plaintiff's  demand  arises  with- 
in the  jurisdiction  of  the  county  court,  the  Superior  Court  has  not 
concurrent  jurisdiction.  Wood  v.  Perry ^  3  Exch.  Rep.  442 ;  s.  c.  18 
Law  J.  Sep.  (n.  s.)  Exch.  161.  But  the  language  of  section  60  is 
essentially  different,  and  requires  that  the  whole  cause  of  action 
should  arise  within  the  jurisdiction  of  the  county  court  in  which  the 
pJaint  is  sued  out,  and  upon  that  section,  Buckley  v.  Hann^  6  Exch. 
Rep.  43;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Exch.  151,  and  Wilde  v.  SherU 
dm,  21  Law  J.  Rep.  (n.  s.)  Q.  B.  260;  11  Eng.  Rep.  380,  are  arrthori- 
ties  in  support  of  the  rule.  It  has  been  held,  in  Re  Grimbly  v. 
Aykroyd^  1  Exch.  Rep.  479 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Exch.  157, 
that  the  term  "cause  of  action"  in  section  63,  by  which  "it  shall 
not  be  lawful  for  any  plaintiff  to  divide  any  cause  of  action  for  the 
purpose  of  bringing  two  or  more  suits,"  means  "  cause  of  one  action," 
so  that  a  plaintiff  may  not  make  three  separate  causes  of  action  out 
of  one  contract  or  demand ;  and  the  same  construction  is  to  be  given 
to  section  60.  The  whole  cause  of  action  on  which  the  plaintifl  sues 
must  have  arisen  within  the  jurisdiction  of  the  county  court. 

[Crompton,  J.  Suppose  the  two  demands  were  distinct,  it  would 
be  difficult  to  say  that  the  county  court  hstd  no  jurisdiction.  Sup- 
pose the  plaintiff  had  sued  for  the  price  of  the  hauling  before  the  price 
for  the  carriage  was  due.] 

The  charge  for  the  haiiling  and  that  for  the  carriage  of  the  timber 
are  put  together  in  the  plaint  as  one  cause  of  action;  if  the  payments 
for  which  credit  is  given  were  applied  in  discharge  of  the  earlier  items, 
the  sum  due  for  hauling  would  be  paid. 


Digitized  by 


Google 


48  COURT   OF   (QUEEN'S  BENCH,  1852. 

Barnes  v.  Marshall. 

Erle,  J.^  I  am  of  opinion  that  the  rule  should  be  made  abso- 
lute. The  first  question  is,  whether  the  cause  of  action  for  carrying 
the  defendant's  timber  from  Swindon  to  London  arose  at  Swindon. 
The  carriage  and  delivery  of  the  goods  at  their  destination  are  the 
consideration  for  the  promise  to  pay  the  hire  or  reward  of  the  carrier; 
and,  therefore,  unless  there  was  an  express  contract  controlling  the 
general  rule,  the  plaintiff  would  have  no  legal  demand  for  the  price 
of  the  carriage  until  the  timber  was  delivered  in  London.  Then  it 
was  contended,  that  though,  in  respect  of  part  of  the  50/.,  the  cause 
of  action  was  out  of  the  jurisdiction  of  the  Swindon  county  court, 
the  cause  of  action  in  respect  of  11.  I65.,  for  hauling  the  timber  to 
the  wharf,  was  within  the  jurisdiction,  and  therefore  a  writ  of  prohi- 
bition ought  not  to  issue.  But  the  hauling  was  not  a  distinct  cause 
of  action  ;  for  if  the  plaintiff  had  hauled  the  timber  to  the  wharf,  and 
left  it  there,  and  not  conveyed  it  to  London,  and  had  sued  for  hauling 
it,  his  demand  would  have  failed.  In  order  to  suppprt  an  action  for 
it,  an  additional  term  in  the  contract  was  needed,  namely,  that  in  res- 
pect of  the  lots  of  timber  to  be  carted,  a  cart  and  barge  should  be 
provided,  and  that  I65.  per  ton  should  be  charged  for  carrying  by  the 
barge ;  and  for  hauling,  what  was  reasonable. 

Crompton,  J.  I  am  of  the  same  opinion.  I  have  no  doubt  that  a 
carrier  has  no  cause  of  action  for  the  price  of  the  carriage  of  goods, 
if  he  does  not  carry  and  deliver  them.  It  is  a  different  proposition 
that  he  is  not  obliged  to  take  the  goods  without  payment  of  the  price 
for  their  carriage ;  and  certainly  he  need  not  do  so  if  he  doubts  the 
solvency  of  the  party.  Then,  as  regards  the  question  whether  a  vmt 
of  prohibition  should  issue  where  part  of  the  cause  of  action  is  within 
the  jurisdiction,  there  is  a  good  deal  of  difficulty  in  point  of  law.  If 
the  plaintiff  had  established  that  there  was  a  separate  contract  for 
hauling,  he  might  have  recovered  for  those  items.  But  the  defendant 
must  show  a  distinct  cause  of  action  within  the  jurisdiction  of  the 
county  court ;  and,  upon  the  whole,  I  think  that  is  not  made  out 
The  course  of  dealing  shows  that  it  could  nqt  have  been  intended 
that  the  defendant  should  pay  a  small  item  in  the  account  before  the 
whole  contract  for  carrying  and  delivering  the  timber  had  been  per- 
formed. 

Bovill  asked  that  the  rule  should  be  made  absolute  with  costs. 

Erle,  J.  It  is  not  usual  to  give  costs  on  issuing  a  writ  of  prohi- 
bition ;  besides,  the  second  point  was  too  much  a  matter  of  doubt  to 
make  the  proceeding  on  the  other  side  improper. 

Rule  absolute^  wUhotU  costs. 

1  Lord  Campbell,  C.  J.,  had  left  the  court  daring  the  ai^goment  Coleridge,  J-t 
was  at  the  sittings  in  London. 
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Bishop,  surviviDg  Executor,  &c.,  v,  Curtis.^ 
Jane  18,  1852. 

Legacy — Chose  in  Action  —  Right  of  suing  upon — 1  Vict.  c.  26  — 
Prerogative — Forfeiture  on  Conviction  for  Felony. 

The  WHls  Act  (1  Vict  c  26),  does  not  enable  a  testator  to  bequeathe  a  chose  in  action  so  as 
to  pass  the  right  of  soing  to  the  legatee. 

Where  a  par^i  who  is  afterwards  conyicted  of  felony,  is  entitled  to  a  chose  in  action,  the 
right  of  suing  being  in  another  in  tmst  for  him,  that  right  of  suit  does  not  vest  in  the 
crown  npon  the  conviction. 

To  an  action  by  the  executor  of  R  C,  deceased,  on  a  promissory  note  made  by  the  defend- 
int,  pajable  to  £.  C,  on  demand,  the  defendant  pleaded  that  E.  C,  bj  his  will  (made  after 

.  the  passing  of  the  1  Vict  c.  26),  bequeathed  the  note  to  C.  C;  that  the  plaintiff  assented 
to  the  bequest,  whereby  C.  C.  became  entitled  to  the  said  note,  and  the  money  due  thereon : 
and  that  whilst  the  said  C.  C.  was  so  entitled,  he  was  convicted  of  felony,  by  reason  whereot 
be  forfeited  to  the  crown  the  said  note,  and  all  interest  therein,  and  causes  of  action  in 
respect  thereof:  — 

Hdd,  on  general  demurrer,  that  the  plea  was  no  answer  to  the  action. 

Assumpsit.  •  The  first  count  was  on  a  promissory  note,  made  by 
the  defendant  for  1,000/.,  payable  on  demand  to  E.  Curtis,  deceased. 

Second  plea,  that  after  the  mcdsing  of  the  said  promissory  note,  and 
the  delivery  thereof  to  the  said  E.  Curtis,  the  said  E.  Curtis  made  his 
will,  and  thereby  gave  and  bequeathed  to  his  son,  Charles  Curtis,  the 
*aid  promissory  note,  but  the  payment  thereof  he,  the  said  E.  Curtis, 
by  his  said  will,  directed  not  to  be  demanded,  or  in  any  way  made 
available,  until  his  said  son,  C.  Curtis,  should  attain  the  age  of  twenty- 
one  years,  and  not  then,  if  his 'sons,  Edward  and  Charles,  should 
agree  to  enter  into  copartnership,  but  if,  on  the  contrary,  a  copartner- 
ship could  not  be  agreed  upon,  then  and  in  that  case  the  payment  of 
the  said  note  might  be  enforced,  but  without  interest  which  might 
have  accrued  due  thereon ;  that  the  plaintiff  proved  the  said  will,  and 
assented  to  the  bequest  of  the  said  promissory  note,  whereupon  and 
whereby  the  said  C.  Curtis  then  became  and  was  entitled  to  the  said 
promissory  note,  and  the  money  due  thereon ;  that  whilst  the  said  C. 
Curtis  was  so  entitled  to  the  said  note,  and  the  money  due  thereon,  he, 
the  said  C.  Curtis,  was  convicted  of  felony,  and  was  sentenced  to  be 
transported  for  ten  years ;  by  reason  of  which  said  felony,  and  by 
fOTce  of  the  Said  judgment,  the  said  C.  Curtis  forfeited  to  our  lady 
the  queen,  the  said  promissory  note  and  the  money  due  thereon,  and 
all  interest  thereon,  and  causes  of  action  in  respect  thereof.  Verifi- 
cation. 

iThe  plaintiff  replied  to  this  plea,  merely  setting  out  verbatim  the 
probate  of  the  will  of  E.  Curtis,  which  appeared  to  be  dated  June  14, 
1838,  and  concluded  with  a  verification. 

Special  demurrer  to  the  replication,  and  joinder  in  demurrer. 
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Maxwell,  in  support  of  the  demurrer.  The  question  is,  whether  the 
plea  discloses  a  good  defence  to  the  action.  First,  by  the  will  of  E. 
Curtis,  made  since  the  passing  of  the  Wills  Act,  1  Vict  c.  26,  the 
right  of  suing  on  this  promissory  note  passed  to  C.  Curtis.  That  act 
enables  any  person  to  bequeathe  by  will  all  personal  estate  which  he 
is  entitled  to,  either  at  law  or  in  equity,  at  the  time  of  his  death, 
which,  if  not  so  bequeathed,  would  devolve  upon  his  executor  or 
administrator. 

[Lord  Campbell,  C.  J.  It  does  not  make  any  kind  of  personalty 
bequeathable  which  was  not  so  before,  as  it  does  as  to  realty.] 

Section  1  defines  personal  estate  as  including  debts  and  choses  in 
action,  which  it  places  in  the  same  category  as  chattels.  A  chose  in 
action  could  formerly  only  have  been  assigned  in  equity,  but  now  it 
may  be  passed  by  will.  The  right  of  suing  on  this  promissory  note  is 
a  chose  in  action,  which,  if  not  bequeathed,  would  devolve  on  the 
executor  or  administrator,  and,  therefore,  it  passes  by  the  will. 

[  Crompton,  J.  According  to  that,  it  would  vest  in  the  legatee  with- 
out any  assent  of  the  executor.] 

The  legatee  would  no  doubt  take  this,  as  he  would  any  chattel,  sub- 
ject to  the  paramount  right  of  the  executor  to  require  it  for  the  pay- 
ment of  debts.  But  the  plea  alleges  that  the  executor  assented,  and 
so  that  point  does  not  arise. 

[Crompton,  J.  No ;  the  assent  would  pass  the  property  in  the  note, 
but  not  the  right  of  suing  upon  it.] 

The  meaning  of  the  Wills  Act  must  be,  that  the  legatee  is  to  take 
all  that  the  executor  would  take,  that  is,  the  right  of  property  and  the 
right  of  suing. 

[Coleridge,  J.     How  would  the  legatee  have  sued  on  the  note?] 

He  would  allege  that  by  the  bequest  the  right  of  suing  passed  to 
him,  and  show  that  the  executors  assented. 

[Lord  Campbell,  C.  J.  The  will  says  the  note  is  not  to  be  put  in 
suit  until  a  certain  time ;  would  the  le^  right  vest  in  the  legatee  in 
the  interval  ?] 

That  must  be  the  effect  of  the  bequest  But,  secondly,  even  if  the 
right  of  suing  on  the  note  did  not  pass  to  Charles  Curtis,  still  he  had 
the  equitable  interest  in  it ;  and  the  crown  took  it  on  his  conviction. 

[Lord  Campbell,  C.  J.     Is  there  any  authority  for  that?] 

In  Hawkins,  P.  C,  b. »,  c.  49,  s.  9,  it  is  said,  "  All  things  whatsoever 
which  are  cornprehended  under  the  notion  of  personal  estate,  whether 
they  be  in  action  or  possession,  which  the  party  has  in  his  own  right, 
are  liable  to  forfeiture ;  and  so,  a  bond  taken  m  another's  name,  or  a 
lease  made  to  another  in  trust  for  a  person  who  is  afterwards  con- 
victed of  treason  or  felony,  are  as  much  liable  to  be  forfeited  as  a 
bond  made  to  him  in  his  own  name,  or  a  lease  in  possession."  Bul- 
lock V.  Doddsj  2  B.  &  Aid.  258,  decides  that  to  an  action  on  a  bilT  of 
exchange  the  attainder  of  the  plaintiff  may  be  well  pleaded.  The 
prerogative  of  the  crown  extends  so  as  to  take  the  right  of  suing  on 
this  note,  in  which  the  convict  was  beneficially  interested. 

Hoggins^  who  appeared  for  the  plaintiff,  was  not  called  upon  to 
argue. 
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Lord  Campbell,  C.  J.  This  plea  is  clearly  bad.  It  is  said  that 
the  property  in  and  right  of  suing  upon  this  promissory  note  passed 
to  Charles  Curtis  by  virtue  of  the  1  Vict.  c.  26.  It  is  admitted  that 
before  that  act  such  property  and  right  of  suing  would  not  have  passed 
to  a  legatee.  But  that  act  never  was  intended  to  have  any  operation 
to  make  any  thing  bequeathable  as  personal  estate  which  might  not 
have  been  previously  bequeathed.  It  only  provides  a  mode  for  execut- 
ing wills,  and  with  respect  to  real  estate  a  clause  is  introduced  mak- 
ing things  devisable  which  before  were  not  so,  such  as  rights  of  entry, 
wbach  may  now  pass  by  will.  But  there  is  nothing  to  indicate  an 
intention  of  enabling  a  party  to  bequeathe  a  chose  in  action  so  as  to 
pass  the  right  of  suit  Therefore,  before  the  conviction  of  Charles 
Cartis,  it  seems  quite  clear  to  me  that  the  right  of  suing  upon  this 
note  was  in  the  executor,  and  not  in  Charles  Curtis.  Then,  his  con- 
viction did  not  take  that  right  out  of  the  executor  and  vest  it  in  the 
crown.  The  executor  became  a  trustee  for  the  crown  in  this  note, 
but  the  interest  of  Charles  Curtis  did  not  pass  to  the  crown. 

Coleridge,  J.  The  Wills  Act  does  not  extend  the  power  of  dis- 
posing by  will,  so  as  to  change  an  equitable  into  a  legal  interest 
Therefore,  Charles  Curtis  must  have  sued  on  this  note  in  the  name 
of  the  executor,  and  the  right  of  suing  did  not  pass  to  the  crown  on 
hk  conviction. 

Erle,  J.  and  Crompton,  J.  concurred. 

Judgment  for  the  plaintiff. 


Stewart  v.  The  Anglo-Californian  Gold  Mining  Company.* 

June  18,  1852. 

Joint-stock  Company — Action  by  Scripholder — Right  to  sign  Deed 
of  Settlement  —  Forfeiture  of  Shares  —  Notice  of  Forfeiture. 

The  deed  of  settlement  of  a  joint-stock  company,  completely  registered  under  the  7  &  8 
Vict  Clio,  was  executed  by  one  fourth  of  tne  shareholders,  and  contained  a  clause  pro- 
Tiding  that  the  shares  of  every  subscriber  who  should  not  execute  the  deed  within  three 
months  from  its  date  should  be  forfeited,  if  the  board  of  directors  thought  fit,  and  that  the 
amount  paid  upon  such  shares  should  become  the  property  of  the  company.  Under  this 
daise,  the  shares  of  a  scripholder  in  the  company,  who  had  not  applied  to  sip^n  the  deed 
▼itiuu  three  months  from  its  date,  were  declared  forfeited,  without  any  reasonable  notice 
ktring  been  given,  and  a  subsequent  application  to  be  allowed  to  sign  was  refused. 

Bdd,  in  an  action  for  such  refusal,  and  for  not  causing  a  certificate  of  proprietorship  of  the 
ihares  to  be  delivered  to  the  plaintifi^,  that  the  clause  of  forfeiture  could  not  be  objected  t6 
u  bemg  uUra  vires  or  unreasonable,  and  that  as  the  deed  did  not  require  notice  to  be  given 
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before  forfeitore,  no  such  notice  was  necessary;  and,  therefore,  that  after  the  forfeitorei 
the  plaintiff's  title  to  the  shares  ceased. 

Declaration,  that  the  defendants  were  a  joint-stock  company,  com- 
pletely registered  under  and  in  pursuance  of  the  statute  7  &  8  Vict, 
intituled  "  An  act  for  the  Registration,  Incorporation,  and  Regulation 
of  Joint-stock  Companies,"  and  formed  by  a  certain  deed  of  settle- 
ment required  acconling  to  the  aforesaid  statute  to  be  executed  by 
the  shareholders  of  such  company.     And  the  plaintiff  avers,  that 
before  and  at  the  times  of  the  committing  the  grievances  hereinafter 
mentioned,  to  wit,  &c.,  he,  the  plaintiff,  became,  and  still  was,  entitled 
to  240  shares  in  the  capital  or  joint-stock  of  the  defendants ;  and  also 
before  and  at  the  times  of  committing  the  grievances  hereinafter 
stated,  and  after  the  defendants  had  completely  registered  under  tiie 
said  act  of  parliament,  to  wit,  &c.,  the  plaintiff  being  so  entitled  to 
the  said  shares  as  aforesaid,  became  and  was  entitled,  under  and  by 
virtue  of  the  aforesaid  statute,  to  have  made  out  by  the  defendants 
a  certificate  of  the  proprietorship  of  each  of  the  before-mentioned 
shares,  to  which  the  plaintiff  was  so  entitled  as  aforesaid,  specifying 
therein,  respectively,  the  share  to  which  the  plaintiff  was  entitled,  and 
the  amount  paid  up  in  respect  of  such  share  at  the  date  of  such  cer- 
tificate, and  to  have  such  certificate,  with  the  common  seal  of  the 
defendants  affixed  thereto,  delivered  to  him  on  demand ;  and  although, 
afterwards  and  before  and  at  the  time  of  the  committing  the  grievan- 
ces, and  before  the  commencement  of  this  suit,  and  whilst  the  plain- 
tiff was  so  entitled  as  aforesaid,  to  wit,  &c.,  he,  the  plaintiff,  was 
ready  and  willing,  and  from  thence  had  always  been  and  continued 
to  be  ready  and  willing,  to  execute  the  deed  of  settlement  under 
which  the  defendants  as  such  company  were  formed  as  aforesaid,  of 
which  the  defendants  during  all  the  time  aforesaid  had  due  notice, 
and  were  then  requested  by  the  plaintiff  to  suffer  and  permit  the 
plaintiff  to  execute  such  deed  of  settlement ;  and  although,  also, 
after  the  plaintiff  had  become,  and  whilst  he  was  entitled  to  the  said 
shares  as  afoi^said,  and  before  the  committing  of  the  grievances,  to 
wit,  &c.,  he,  the  plaintiff,  did,  pursuant  to  the  said  statute,  demand 
of  the  defendants  that  the  defendants  should  cause  a  certificate  of 
the  proprietorship  of  each  of  the  before-mentioned  shares  to  be  de- 
livered to  him,  the  plaintiff,  as  holder  and  proprietor  of  such  shares 
pursuant  to  the  provisions  of  the  said  statute ;  yet  the  defendants, 
well  knowing,  &c.,  did  not,  nor  would,  although  a  reasonable  time 
had  elapsed,  suffer  or  permit  the  plaintiff  to  execute  such  deed  of 
settlement  as  Tiforesaid,  but  then  wholly  refused  and  continued  to 
refuse  to  suffer  or  permit  the  plaintiff  to  execute  such  deed  of  settle- 
ment as  aforesaid.      That  the  defendants  did  not,  nor  would,  on 
demand  made  by  the  plaintiff  as  aforesaid,  or  at  any  other  time, 
cause  a  certificate  of  the  proprietorship  of  each  of  the  before-men- 
tioned shares,  or  of  any  or  either  of  them,  to  be  delivered  to  the 
plaintiff  as  proprietor  thereof;  but  the  defendants,  although  often 
requested  so  to  do,  and  although  a  reasonable  time  for  making  out 
and  delivering  such  certificates  as  aforesaid  had  elapsed  before  the 
commencement  of  this  suit,  had  wholly  neglected  and  refused,  and 
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still  neglected  and  refused,  to  make  out  and  deliver  such  certificate 
as  aforesaid.  Whereby,  and  by  reason  of  the  premises,  the  plaintiff 
bad  been  ever  since  deprived  of  the  evidence  of  his  title  as  proprietor 
of  his  said  shares,  and  of  the  power  to  receive  any  dividends  or 
profits  for  and  in  respect  of  the  said  shares,  and  of  the  remedies 
and^powers  given  by  the  said  statute  to  shareholders.  That  the 
plaintiff  hath  also,  by  reason  of  the  premises,  been  hitherto  prevented 
from  selling  and  disposing  of  the  said  shares,  and  from  making  and 
acquiring  divers  great  gains  and  profits,  amounting  together  to  a  large 
sum  of  money,  to  wit,  &c.,  which  might  and  otherwise  would  have 
accrued  to  him  by  the  delivery  to  him  of  such  certificates  as  afore- 
said, and  bath  lost  divers  other  great  gains  and  profits,  &c. 

Pleas,  amongst  others,  secondly,  that  the  defendant  did  not  become, 
nor  was  he  entitled  to  the  shares  in  the  capital  or  joint  stock  of  the 
defendants  modo  et  formd;  thirdly,  that  the  plaintiff  did  not  become 
nor  was  entitled  under  the  statute  to  have  made  out  by  the  defen- 
dants a  certificate  of  the  proprietorship  of  each  of  the  said  shares, 
or  to  have  such  certificate,  with  the  common  seal  of  the  defendants 
affixed  thereto,  delivered  to  the  plaintiff  on  demand  modo  et  formd. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  last  Kent  spring 
assizes,  it  appeared  that  the  Anglo- Californian  Gold  Mining  Com- 
pany was  provisionally  registered  in  August,  1850,  and  a  certificate 
of  complete  registration  obtained  on  the  5th  of  November,  1851, 
under  the  7  &  8  Vict  c.  110.  In  June,  1850,  the  plaintiff  obtained 
scrip  receipts  for  two  hundred  shares  in  the  company.  The  deed 
of  settlement  of  the  company,  dated  the  16th  of  August,  1851, 
was  executed  by  one  fourth  of  the  shareholders,  and,  amongst  other 
stipnlations,  it  contained  a  clause  providing  "  that  the  share  or  shares 
of  every  subscriber  for  any  part  of  the  capital  of  the  company,  who 
shall  not  execute  these  presents  within  three  months  from  the  day  of 
the  date  hereof,  shall  be  forfeited,  if  the  board  of  directors  shall  think 
fit,  and  the  amount  paid  upon  such  share  or  shares  shall  become  the 
property  of  the  company."  No  request  was  made  by  the  plaintiff  to  be 
allowed  to  execute  the  deed  until  after  the  expiration  of  three  months 
firom  its  date,  and  before  such  request  was  made,  and  after  the  lapse 
of  the  three  months  from  the  date  of  the  deed,  namely,  on  the  18th 
of  November,  1851,  the  directors  passed  a  resolution  declaring  that 
the  scrip  of  all  those -persons  who  had  not  signed  the  deed  of  settle- 
ment was  cancelled,  and  the  deposit  paid  on  such  scrip  forfeited. 
This  resolution  was  confirmed  at  a  subsequent  meeting  of  the  direct- 
ors, on  the  2l8t  of  November,  1851,  and  the  seal  of  the  company 
affiixed  to  it.  No  previous  notice  requiring  the  plaintiff  to  come 
in  and  sign  the  deed,  was  proved  to  have  been  given  to  the  plaintiff, 
until  the  day  before  the  three  months  expired,  and  the  subsequent 
application  by  the  plaintiff  to  be  allowed  to  sign  the  deed  had  been 
refused.  A  verdict  was  found  for  the  plaintiff,  for  the  value  of  the 
shares,  the  jury  expressly  finding  that  the  notice  to  the  plaintiff  was 
not  reasonably  sufficient,  but  leave  was  reserved  to  the  defendants  to 
move  to  enter  the  verdict  for  them,  and  a  rule  nisi  for  that  purpose 
was  obtained  in  the  following  term ;  against  which 
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E.  JameSy  Pater  son  and  J.  Thompson  (April  29^  showed  cause. 
First,  the  directors  had  no  power  to  forfeit  the  plaintiff's  shares,  on 
the  ground  that  he  had  failed  to  execute  the  deed  of  settlement  The 
inserting  of  the  clause  of  forfeiture  in  the  deed  of  settlement  was 
ultra  vires  and  void.  By  the  7th  section  of  the  7  &  8  Vict  c.  110, 
by  which  the  deed  of  settlement  is  rendered  necessary,  and  its  con- 
tents pointed  out,  there  is  no  reference  made  to  any  such  clause,  and 
section  26  expressly  enacts  what  the  penalty  shall  be  of  omission  on 
the  part  of  a  "  shareholder  "  to  execute  the  deed  of  settlement,  and 
there,  as  in  other  sections  of  the  act,  "  shareholder  "  is  used  as  synony- 
mous with  "  subscriber."  The  plaintiff  would  have  been  liable  to 
pay  calls  though  he  had  not  signed  the  deed.  In  the  case  of  The 
Banwen  Iron  CompoMy  v.  Bamett,  8  Com.  B.  Rep.  406 ;  s.  c.  19  Law 
J.  Rep.  (n.  8.)  C.  P.  17,  there  was  an  omission  to  insert  a  proper  clause 
in  the  deed  of  settlement,  and  the  shareholder  there  had  signed  the 
deed.  That  case,  therefore,  is  distinguishable  from  the  present  The 
case  of  Ashpitel  v.  Sercombe,  5  Exch.  Rep.  147 ;  s.  c.  19  Law  J.  Rep. 
(n.  s.)  Exch.  82,  is  in  point  here.  That  case  decides  that  a  subscriber 
is  not  bound  by  a  stipulation  in  the  subscribers'  agreement  not 
warranted  by  the  7  &  8  Vict  c.  110,  s.  23.  Secondly,  notice  ought  to 
have  been  given  to  the  plaintiff  a  reasonable  time  before  the  for- 
feiture. The  58th  section  of  the  Joint-stock  Banks  Act,  7  &  8  Vict 
c.  110,  expressly  requires  a  notice  to  be  given  twenty-one  days  at 
least  before  the  forfeiture  of  any  shares  is  declared,  and  three  months' 
notice  is  required  by  the  Railway  Clauses  Consolidation  Act 

[Lord  Caaipbell,  C.  J.  But  this  is  under  a  clause  in  the  deed  of 
settlementl 

The  forfeiture  is  to  take  place  "  if  the  directors  think  fit ; "  and 
upon  every  principle  of  law  the  plaintiff  should  have  been  informed 
of  the  intention  of  the  directors  to  put  in  force  their  option.  To 
make  a  person  responsible  in  respect  of  a  matter  more  particularly 
within  the  knowledge  of  another,  notice  should  first  be  given ;  Vyse 
V.  Wakefield,  6  Mee.  &  W.  442 ;  s.  c.  9  Law.  J.  Rep.  (n.  s.)  Exch.  274; 
and  this  case  falls  within  that  principle.  Further,  the  objection  on 
the  ground  of  forfeiture  is  not  open  on  these  pleadings ;  the  forfeiture 
should  have  been  specially  pleaded. 

JWiGHTMAN,  J.  If  the  shares  were  legally  forfeited,  then  the  plain- 
tiff had  no  right  or  title  to  them.  He  was  no  longer  possessed  of 
them.] 

Bramwell  and  Gray  (May  5),  in  support  of  the  rule.  The  ques- 
tion is,  had  the  directors  power  to  declare  the  shares  forfeited  ? 

[Lord  Campbell,  C.  J.  Had  they  the  power,  and  did  they  exer- 
cise it  properly  ?] 

They  were  not  bound  to  give  any  notice.  The  7  &  8  Vict.  c.  110, 
shows  what  is  the  position  of  parties  in  such  a  company  as  this. 
The  deed  of  settlement  has  been  executed  by  one  fourth  of  the  sub- 
scribers and  approved  of  by  the  registrar,  and  the  provisions,  therefore, 
are  binding  on  all  the  subscribers.  It  is  the  duty  of  the  promoters  to 
prepare  a  reasonable  deed,  and  if  they  do  not,  an  action  may  be 


Digitized  by 


Google 


COURT   OF   QUEEN'S  BENCH,  1852.  55 

Stewart  v.  The  Anglo-Califonuan  Gold  Mining  Company. 

brought  against  them  to  recover  the  deposits,  or,  perhaps,  for  not 
preparing  a  proper  deed.  Ashpitel  v.  Sercombe.  In  the  present  case 
the  plaintiff  might  say,  "  You  have  obliged  yourselves  to  prepare  a 
proper  deed,  but  you  have  not  done  so ;  and,  therefore,  I  am  entitled 
to  have  my  money  back."  But  this  action  is  clearly  not  maintaina- 
ble. The  plaintiff  was  bound  to  inform  himself  of  the  cc^ntents  of 
the  deed. 

iWiGHTMAN,  J.     It  is  said  that  he  could  not  be  compelled  to  sign 
eed  containing  a  defuse  of  forfeiture  which  is  unreasonable. 

Crompton,  J.  The  statute  declares  that  the  deed  shall  not  con- 
tain any  thing  inconsistent  with  law.] 

In  Sparks  v.  The  Liverpool  Waterworks^  13  Ves.  428,  the  court 
refused  to  grant  any  relief  in  a  case  where  shares  had  been  forfeited 
in  consequence  of  the  non-payment  of  a  call  after  a  lapse  of  ten 
dap  from  the  time  of  notice,  though,  by  an  accident,  the  plaintiff 
was  not  aware  of  the  notice.  It  cannot  be  permitted  that  any  person 
shall  be  allowed  to  canvass  the  provisions  of  the  deed ;  if  so,  every 
shareholder  may  consider  himself  at  liberty  to  question  whatever 
clauses  may  be  inserted,  because  individually  he  may  consider  them 
unreasonable.  But  this  clause  is  really  not  an  unreasonable  one  at 
ail ;  the  company  do  not  undertake  to  give  notice.  If  a  shareholder 
refuses  to  sign,  the  company  have  no  power  to  sue  him  for  the  refu- 
sal ;  and  they  must,  therefore,  have  some  power  of  forfeiture. 

[Lord  Campbell,  C.  J.  Some  part  of  the  deed  may  be  invalid, 
though  the  rest  is  valid  and  binding.] 

There  was  an  undertaking  to  prepare  a  proper  deed;  and  if  that 
b  not  done,  the  plaintiff  may  canvass  it  by  an  action  in  another  form. 
If  the  plaintiff  chooses  to  sign  the  deed  he  must  take  it  in  its  integ- 
rity, and  the  plaintiff  has  no  right  to  object  in  this  action  to  the 
clause.  By  section  66,  execution  may  be  issued  against  the  person, 
property,  and  effects  of  any  shareholder  for  the  time  being,  upon 
judgments  obtained  against  the  company ;  and  though  all  the  other 
shareholders  may  have  signed,  yet  because  of  a  refusal  to  sign  on 
account  of  this  clause,  no  execution  could  be  had  against  the  plain- 
tiff or  his  property  under  that  section.  It  would  be  most  inconve- 
nient to  say  that  a  shareholder  might  withhold  his  signature  for  any 
length  of  time  while  all  the  rest  are  liable,  and  his  only  penalty  be 
the  loss  of  his  dividend. 

[Lord  Cabipbell,  C.  J.  There  may  be  a  reasonable  clause  of 
forfeiture  if  they  do  not  come  in  within  a  reasonable  time  after  notice; 
but  you  must  say  that  it  is  a  reasonable  one  without  any  notice.] 

All  the  parties  must  take  notice  of  the  deed.  The  contract  is  for 
its  execution  ;  and  if  any  one  chooses  to  insist  upon  his  right  to  sign, 
be  must  take  it  as  it  is,  and  cannot  object  that  there  is  a  clause  in  it 
which  he  considers  unreasonable.  The  plaintiff,  therefore,  not  having 
signed  the  deed,  and  his  shares  being  properly  forfeited,  is  not  ashare- 
holdeT  within  the  meaning  of  the  interpretation  clause  ;  and,  conse- 
qaently^  the  defendants  are  entitled  to  the  verdict 

Oar.  adv.  vuU. 
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The  judgment  of  the  court^  was  now  delivered  by 

Lord  Campbell,  C.  J.     In  this  case  a  rule  was  granted  on  the 
point  reserved,  whether  there  was  evidence  to  prove  that,  before  the 
plaintiff  requested  that  he  might  be  permitted  to  execute  the  deed 
of  settlement,  his  shares  in  the  company  were  duly  forfeited ;  if  they 
were,  the  defendants  are  entitled  to  have  the  verdict  entered  for  them 
on  the  issue  on  the  second  plea,  that  the  plaintiff  was  not  possessed 
of  the   shares.      It  appeared   that  this  company  was   provisionally 
registered  in  August,  1850;  that  in  June,  1850,  the  plaintiff  obtained 
certain  scrip  receipts  for  shares  in  the  company ;  that  the  deed  of 
settlement  was  completed  and  executed  by  one  fourth  of  the  share- 
holders,  on  the  16th  of   August,  1851 ;  that  it  contained  a  clause 
which  authorized  the  directors  to  declare  forfeited  the  shares  of  any 
scripholders  who  should  not  execute  the  deed  within  three  months 
from  its  date ;  that  after  the  expiration  of  three  months  from  the 
date  of  the  deed,  and  before  the  plaintiff  requested  that  he  might  be 
permitted  to  execute  the  deed,  the  directors  declared  his  shares  to  be 
forfeited ;  that  he  had  had  no  previous  notice  from  the  company  to 
come  in  and  sign  the  deed;  that  the  company  was  completely  regis- 
tered in  November,  1851,  and  that  afterwards  the  company  refused 
leave  to  the  plaintiff  to  execute  the  deed,  on  the  ground  that  his 
shares  were  forfeited.     It  was  contended,  before  us,  that  this  clause 
of  forfeiture  was  unreasonable  and  void ;  and,  at  any  rate,  that  it 
could  not  be  acted  upon  against  a  subscriber  or  scripholder,  till  he 
had  had  notice  of  it,  and  had  afterwards  refused  or  neglected  to  exe- 
cute the  deed.     But  looking  to  the  provisions  of  the  7  &  8  Vict  c. 
110,  and  the  nature  of  the  undertakings  which  that  statute  was  meant 
to  regulate,  we  think  that  the  shares  were  duly  forfeited.     There  is, 
necessarily,  authority  given  by  all  the  subscribers  to  frame  a  deed ; 
the  company  cannot  act  till  it  has  a  certificate  of  complete  registra- 
tion, and  it  cannot  be  completely  registered  unless  it  be  "  formed  by 
a  deed  or  writing,  under  the  hand  and  seals  of  the  shareholders,  which 
must  be  signed  by  at  least  one  fourth  of  the  persons  who  at  the  date 
of  the  deed  had  become  subscribers."     This  deed  must  likewise  be 
submitted  to  the  registrar  of  joint-stock  companies,  that  it  may  be 
seen  by  him  to  be  conformable  to  the  statute,  and  in  other  respects 
unexceptionable.     He  may  object  that  it  is  incomplete,  or  that  it  con- 
tains improper  matter,  and  he  must  approve  of  it  before  the  certificate 
of  complete  registration  can  issue.     We  conceive  that  no  subscriber 
can  ask  to  be  allowed  to  execute  the  deed,  and  at  the  same  time 
object  to  its  contents.     In  the  case  of  Wilkinson  y.  The  Ang-lo-Cali' 
fomian  Gold  Mining  Company^  21  Law  J.  Rep.  (n.  s.)  Q.  B.  327;  s*  c. 
12  Eng.  Rep.  444,  we  lately  held  that  a  subscriber  could  not  partially 
execute  a  deed  of  settlement,  excepting  clauses  which  he  objected  to. 
If  he  executes  it  absolutely,  he  must  be  bound  by  it  as  far  as  it  b 
not  against  the  law  of  the  land.     This  is  au  action  for  not  being 
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permitted  to  execute  the  deed,  and  the  plaintifT  must  be  supposed  to 
have  availed  himself  of  his  opportunities  of  becoming  acquainted  with 
its  contents,  and  to  have  sanctioned  it  as  it  stands.  K  the  deed  con- 
tained any  thing  contrary  to  the  prospectus,  or  justly  objectionable, 
he  might  possibly  recover  back  the  sums  he  has  paid  for  his  scrip 
from  the  individuals  with  whom  he  dealt ;  but,  in  the  action  against 
the  company  for  not  permitting  him  to  execute  the  deed,  he  cannot 
object  to  it  as  unreasonable.  Then,  as  to  the  want  of  notice ;  the 
evidence  was  that  he  had  no  notice  till  the  day  before  the  time  ex- 
pired, which  the  jury  found  not  to  be  sufficient,  and  the  case  stands 
as  if  be  had  received  no  notice.  But  no  notice  is  required  to  be 
given  by  the  deed,  which  confers  upon  the  directors  the  absolute 
power  to  declare  forfeited  the  shares  of  the  subscribers  who  do  not 
execute  it  within  three  months  from  its  date.  Therefore,  if  the  deed 
be  valid,  no  notice  was  required.  In  truth,  the  subscribers  had  ample 
means  of  becoming  acquainted  with  the  peril  which  they  ran  of  their 
shares  being  forfeited ;  but  some  of  them  may  have  delayed  their 
application  to  execute  the  deed  (an  act  which  would  render  them 
liable  for  calls)  till  they  saw  that  the  concern  was  likely  to  be  pros- 
perous, and  that  shares  were  at  a  premium.  In  this  action  we  thought 
that  the  plaintifPs  title  to  shares,  in  the  sense  in  which  the  word  is 
used  in  the  declaration,  could  not  be  denied  on  the  ground  that  he 
had  not  executed  the  deed,  and,  therefore,  could  not  be  a  shareholder 
within  the  definition  of  the  term  in  the  interpretation  clause  ;  but,  as 
the  shares  were  duly  forfeited,  the  verdict  on  the  second  issue  will  be 
entered  for  the  defendants. 

Bute  absolute  to  enter  the  verdict  for  the  defendants  on  the  second 
issue. 


Gage  v.  The  Newmarket  Railway  Company.^ 

May  3,  1852. 

Covenant  —  Construction  —  Railway  Company  —  Agreement  to  pay 
Compensation  in  respect  of  Lands  taken. 

A  nflwaj  company,  who  were  promoting  in  parliament  a  bill  for  an  extension  of  their  line, 
which,  if  made,  would  pass  through  the  lands  of  tlie  plaintiff,  covenanted  with  the  plain- 
tiff, **  that  in  the  event  of  the  proposed  bill  passing  in  the  then  session  of  parliament,  the 
tompan J  should,  before  thej  should  enter  upon  any  part  of  the  plaintiff's  lands,  pay  to 
him  4,900/.  purchase-money  for  any  portion  not  exceeding  forty-three  acres,  which  the 
companv  might,  under  the  powers  of  their  act,  require  and  take  lor  the  purposes  of  their 
andertaking ;  and  that,  in  addition  to  purchase-money  as  aforesaid,  the  company  should 
pay  to  the  plaintiff,  before  they  should  enter  upon  any  part  of  his  said  hwd,  7,100/.,  as 
Milord's  compensation  for  the  damage  arising  to  his  estate  by  the  severance  thereof,  in 
respect  of  the  umds  not  exceeding  forty-three  acres  to  be  taken  by  them : "  — 
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Hddy  that  the  company  were  not  liable  to  pay  either  of  these  sums,  unless  they  entered  npon 
some  part  of  the  plaintiff's  lands. 

Hdd^  also,  that  an  absolute  covenant  to  pay  these  sums  to  the  plaintiff  by  Uie  company 
would  be  uUra  vires  and  void. 

Covenant.     The  declaration  stated  that,  after  the  passing  of  "  The 
Newmarket  and  Chesterford  Railway  Act,  1846,"  and  before  the  pass- 
ing of  "  The  Newmarket  and  Chesterford  (Bury  Extension  and  Ely 
Branch)'  Railway  Act,  1847,"  aitd  also  before  the  passing  of  "  The 
Newmarket  and  Chesterford  (Thetford  Extension)  Railway  Act,  1847," 
to  wit,  on  &XJ.,  by  articles  of   agreement  then   made  between  the 
defendants,  by  their  then  style  and  title  of  "  The  Newmarket  and 
Chesterford  Railway  Company  "  of  the  one  part,  and  the  plaintiff  of 
the  other  part  [profert],  reciting  that  it  was  proposed  by  the  Newmar- 
ket and  Chesterford  Railway  Company  to  construct  and  maintain  a 
railway  from  their  railway  at  Newmarket,  in  the  county  of  Cam- 
bridge, to  Bury  St.  Edmunds,  in  the  county  of  Suffolk,  with  a  branch 
therefrom  to  the  city  of  Ely ;  and  for  the  purpose  of  carrying  such 
proposal  into  eflfect,  the  said   Newmarket  and  Chesterford  Railway 
Company  were  then  promoting  a  bill  which  had  been  introduced  into 
the  commons  house  of  parliament  and  read  a  second  time,  intituled, 
^  A  bill  to  enable  the  Newmarket  and  Chesterford  Railway  Company 
to  extend  their  line  of  railway  to  Bury  St.  Edmunds,  with  a  branch 
to  the  city  of  Ely  ; "  and  that,  according  to  the  plans  deposited  with 
the  clerks  of  the  peace  for  the  counties  through  which  it  was  proposed 
to  form  the  said  railway,  it  appeared  that,  if  made,  it  would  pass 
through  the  lands  of  the  plaintiff  situate  in,  &c. ;  and  that  the  plain- 
tiff, being  apprehensive  that  great  injury  would  be  done  to  his  pro- 
perty if  the  said  line  of  railway  were  to  be  made  as  in  the  said  plans 
delineated,  and  more  particularly  if  deviations  were  made  therefrom 
in  certain  places  to  the  extent  of  the  limits  of  deviation  marked  on 
the  said  plans,  had  caused  intimation  of  his  intention  to  oppose  the 
said  bill  to  be  given  to  the  promoters  thereof;  and  that  the  said  com- 
pany were  desirous  to  come  to  an  agreement  with  the  plaintiff,  upon 
the  terms  thereinafter  expressed ;  the  said  company,  for  the  considera- 
tions therein  mentioned,  did  covenant  and  agree  with  the  plaintiff 
that,  in  the  event  of  the  said  bill  thereinbefore  recited  as  hereinbefore 
mentioned,  and  then  before  parliament,  being  passed  }n  the  then  pre- 
sent session  of  parliament,  the    said  company  should  and  would, 
within  a  reasonable  time  in  that  behalf  after  the  passing  of  the  said 
bill,  and  before  the  said  company  should  enter  upon  any  part  of  the 
lands  of  the  plaintiff  situate  in  the  said  county  of  Suffolk,  pay  to  the 
plaintiff,  his  heirs  or  assigns,  the  sum  of  4,900/.  purchase-money,  for 
any  portion  of  his  lands,  not  exceeding  forty-three  acres,  which  the 
said  company  might,  under  the  powers  of  their  act,  require  and  take 
for  the  purposes  of  their  undertaking.     Ajid  further,  that  in  addition 
to  such  purchase-money  as  aforesaid,  the  said  company  should  and 
would,  within  a  reasonable  time  in  that  behalf  after  the  passing  of 
the  said  bill,  and  before  they  should  enter  upon  any  part  of  the  said 
lands,  pay  to  the  plaintiff,  his  heirs  or  assigns,  the  sum  of  7,100/.  as 
landlord's  compensation  for  the  damage  arising  to  his  estate  by  the 
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severance  thereof,  in  respect  of  the  lands,  not  exceeding  forty-three 
acres,  to  be  taken  by  them ;  and  that  the  company  should  at  their 
own  expense  settle  all  claims  and  demands  which  the  plaintiff's  ten- 
ants might  be  entitled  to  make  or  demand  in  consequence  of  the  said 
undertaking.  Averment,  that  the  said  company,  after  the  passing  of 
the  said  act  of  parliament  firstly  above  mentioned,  to  wit,  on  &c.,  did 
make  and  construct  the  railway  and  works  by  the  said  last-mentioned 
act  authorized  to  be  made,  and  that  the  said  bill  in  the  said  articles 
of  agreement  mentioned  as  aforesaid,  did  pass  and  became  law  in 
the  session  of  parliament  present  at  the  time  of  making  the  said  arti- 
cles of  agreement,  to  wit,  on  &c.,  and  became  and  was  in  that  ses- 
sion and  is  "  The  Newmarket  and  Chesterford  (Bury  Extension  and 
Ely  Branch)  Railway  Act,  1847,"  above  mentioned ;  and  that  the 
plaintiff  always  from  the  time  of  making  the  said  articles  of  agree- 
ment was  ready  and  willing  to  accept  and  receive  from  the  defend- 
ants the  said  sum  of  4,900/.  as  the  purchase-money  for  any  portion  of 
hi^  the  plaintiff's,  said  lands  in  the  said  articles  of  agreement  in  that 
benalf  mentioned  as  aforesaid,  not  exceeding  forty-three  acres,  which 
the  defendants  might,  under  the  powers  of  their  last-mentioned  act, 
require  and  take  for  the  purposes  of  their  undertaking  in  and  by  the 
same  act  authorized ;  and  that  the  plaintiff  was  always  from  the  time 
of  making  the  said  articles  of  agreement  ready  and  willing  to  accept 
and  receive  from  the  defendants,  in  addition  to  the  said  purchase-mo- 
ney, the  said  sum  of  7,100/.  in  the  said  articles  of  agreement  in  that 
behalf  mentioned  as  aforesaid,  as  landlord's  compensation  for  the 
damage  arising  and  to  arise  to  the  plaintiff's  estate  in  the  said  arti- 
cles of  agreement  in  that  behalf  mentioned,  by  the  severance  thereof, 
in  respect  of  the  lands,  not  exceeding  forty-three  acres,  to  be  taken  by 
them  according  to  the  true  intent  and  meaning  of  the  said  articles  of 
agreement;  and  that  a  reasonable  time  after  the  passing  of  the  last- 
mentioned  act,  for  the  defendants  to  pay  to  the  plaintiff  the  said  two 
soms  of  money  above  mentioned  respectively,  had  elapsed  before  the 
commencement  of  this  suit ;  and  that  the  plaintiff  was  always  from 
the  time  of  making  the  said  articles  of  agreement  ready  and  willing, 
and  able  to  convey  and  assure  to  the  defendants  all  such  portions  of 
his  said  lands  in  the  said  articles  of  agreement  in  that  behalf  men- 
tioned as  aforesaid,  not  exceeding  forty-three  acres,  as  the  defendants 
might,  under  the  powers  of  the  last-mentioned  act,  require  and  take  for 
the  purpose  of  their  said  undertaking  by  the  same  act  authorized ;  of 
aU  which  premises  the  defendants,  after  the  making  of  the  said  articles 
of  agreement,  to  wit,  on  &c.,  and  always  from  that  time  until  the 
commeocement  of  this  suit,  had  notice ;  and  that  the  defendants,  after 
the  passing  of  the  last-mentioned  act,  and  before  the  commencement 
of  this  suit,  to  wit,  on  &x;.,  were  requested  by  the  plaintiff  to  pay  to 
him  the  said  two  sums  of  money  respectively ;  and  that  the  plaintiff, 
after  the  passing  of  the  last-mentioned  act,  and  before  the  commence- 
ment of  the  suit,  to  wit,  on  &c.,  did  give  notice  to  the  said  defend- 
ants that  he,  the  plaintiff,  was  ready  and  willing  to  convey  and  assure, 
and  did  then  offer  to  convey  and  assure  to  the  defendants  all  and  every 
inch  portion  and  portions  of  his  said  lands  in  the  said  articles  of 
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agreement  in  that  behalf  mentioned,  not  exceeding  forty-three  acres, 
as  they,  the  said  defendants,  might,  under  the  powers  of  the  last-men- 
tioned act,  require  and  take  for  the  purposes  of  their  said  undertaking 
by  the  same  act  authorized ;  and  that  a  reasonable  time  for  the  said 
company  to  select  and  take  such  portions  of  the  plaintiff's  said  lands 
for  the  purposes  in  that  behalf  aforesaid  before  the  commencement  of 
this  suit  had  elapsed;  yet  the  defendants  had  not  paid  to  the  plain- 
tiff the  said  two  sums  of  money,  or  either  of  them,  or  any  part  there- 
of, &c. 

The  defendants  set  out  the  articles  of  agreement  upon  oyer,  which, 
after  reciting  as  is  stated  in  the  declaration,  contained  the  following 
covenant  on  the  part  of  the  defendants :  —  "  That  in  the  event  of  the 
bill  hereinbefore  mentioned  being  passed  in  the  present  session  of 
parliament,  the  said  company  shall,  before  they  shall  enter  upon  any 
part  of  the  lands  of  the  said  Sir  Thomas  Rokewood  Gage,  in  the  said 
county  of  Suffolk,  pay  to  the  said  Sir  T.  R.  Gage,  his  heirs,  or  assigns, 
the  sum  of  4,900/.  purchase-money  for  any  portion  of  his  lands,  Jiot 
exceeding  fortv-three  acres,  which  the  said  company  may,  under  the 
powers  of  their  act,  require  and  take  for  the  purposes  of  their  under- 
taking ;  that  in  addition  to  purchase-money  as  aforesaid,  the  said  com- 
pany shall  pay  to  the  said  Sir  T.  R.  Gage,  his  heirs  or  assigns,  before 
they  shall  enter  upon  any  part  of  the  said  land,  the  sum  of  7,100/^  as 
landlord's  compensation,  for  the  damage  arising  to  his  estate  by  the 
severance  thereof  in  respect  of  the  lands,  not  exceeding  forty-three 
acres,  to  be  taken  bv  them."  The  defendants  then  pleaded  that  the 
extended  line  of  railway  and  works  mentioned  in  the  said  articles  of 
agreement,  and  in  the  "  Newmarket  and  Chesterford  (Bury  Extension 
and  Ely  Branch)  Railway  Act,  1847,"  and  thereby  authorised  to  be 
made,  had  not,  nor  had  any  part  thereof,  been  made  or  constructed, 
or  begun  to  be  made  or  constructed ;  and  that  the  defendants  had  not 
required  or  taken  for  the  purposes  of  their  said  undertaking,  or  other- 
wise, any  part  of  the  plaintiff's  said  lands  in  the  said  agreement  men- 
tioned, or  any  lands  or  tenements  of  the  plaintiff  whatsoever,  nor  had 
they,  the  defendants,  ever  given  any  notice  of  requiring  or  taking  any 
of  the  said  lands  in  the  said  articles  of  agreement  mentioned,  or  any 
lands  or  tenements  of  the  plaintiff,  nor  had  they  ever  agreed  with  the 
plaintiff,  or  any  person  or  persons,  for  the  purchase  or  taking  of  any- 
such  lands  or  tenements  as  aforesaid,  otherwise  than  by  the  said  arti- 
cles of  agreement 

General  demurrer  and  joinder  in  demurrer. 

J.  Addison^  in  support  of  the  demurrer.^  The  question  is,  whether 
the  taking  of  the  land  was  a  condition  precedent  to  the  performance 
of  the  defendants'  covenant.  If  it  be  not,  the  declaration  is  good  and 
the  plea  bad.  The  general  principle  as  to  what  is  to  be  considered  a 
condition  precedent  is  laid  down  in  Pordage  v.  Cbfe,  1  Wms.  Saund. 
320.     Here  there  are  two  considerations :  —  one,  the  passing  of  the 

1  April  27,  before  Lord  Campbell,  C.  J.,  Wiqhtman,  J.,  Eble,  J.,  and  Cromp* 
TON,  J.  '     ' 
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WU,  has  been  received,  and  the  other  is,  the  giving  up  of  the  land  by 
the  plaintiff,  which  the  plaintiff  is  bound  to  do  when  required ;  but 
the  company  are  now  bound  to  pay  for  it  The  expiration,  by  lapse 
of  time,  of  the  powers  given  to  a  railway  company,  does  not  affect 
their  obligation  to  take  land.  Webb  v.  The  Direct  London  and  Ports- 
month  Railway  Company,  9  Hare,  129 ;  s.  c.  5  Eng.  Rep.  151.  He 
referred  also  to  Pilbrow  v.  Pitbrow^s  Atmospheric  Railway,  Sec.  Com- 
pany,  5  Com.  B.  Rep.  440 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  C.  P.  l66.  Ex- 
cept for  the  words  "  before  they  shall  enter  "  on  the  lands,  no  question 
would  arise  Here :  but  upon  the  whole  language  of  the  covenant,  it 
was  plainly  intended  that  the  company  should  make  the  railway,  and 
for  five  years  they  have  control  over  forty-three  acres  of  the  plaintiff's 
land.  At  the  end  of  three  years  the  plaintiff  could  not  have  said 
that  the  company  should  no  longer  hold  the  land.  The  answer  would 
have  been,  that  the  company  had  five  years  for  the  exercise  of  their 
powers.  Bland  v.  Crowley,  6  Exch.  Rep.  522 ;  s.  c.  4  Eng.  Rep.  441, 
bears  strongly  on  the  present  case.  There  the  breaches  alleged  were 
in  respect  of  the  non-payment  both  of  the  stipulated  price  per  acre  of 
the  plaintiff's  land,  and  of  a  sum  of  3,000/.  for  general  damage ;  and 
as  regards  the  right  to  recover  the  latter  sum  immediately  after  the 
passing  of  the  company's  act,  the  decision  is  in  point  here. 

(Ceompton,  J.  In  that  case,  I  think,  there  was  no  qualified  cove- 
nant] 

But  the  case  of  Preston  v.  The  Liverpool  and  Manchester  Junction 
Railway  Company,  1  Sim.  (n.  s.)  586 ;  s.  c.  7  Eng.  Rep.  124,  applies 
strictly  to  this  case,  and  the  observations  of  the  Vice- Chancellor  in 
giving  judgment  establish  that  the  reasonable  construction  of  this 
contract  is  that  stated  in  the  declaration.  Payment  was  to  be  made 
within  a  reasonable  time,  whether  the  company  entered  upon  the  land 
or  not,  but  at  all  events  before  they  entered. 

[Lord  Campbell,  C.  J.  Were  there  the  same  terms  used  in  Pres- 
ion  V.  Tlie  Liverpool  and  Manchester  Junction  Railway  Company  ?] 

No ;  but  there  were  in  Webb  v.  The  Direct  London  and  Portsmouth 
Railway  Company.  The  stipulation  as  to  the  company  not  entering 
upon  the  land  is  a  condition  in  the  plaintiff's  favor. 

Bramwell^  contra.  The  powers  of  the  company  to  enter  upon  the 
land  are  gone,  and  until  the  capital  was  subscribed  for,  they  could 
not  exercise  their  compulsory  powers.  The  agreement,  as  it  is  sought 
to  be  construed  by  the  plaintiff,  is  most  improbable  and  unreasonable. 

[WiGHTMAN,  J.  Suppose  the  company  took  a  single  square  yard, 
or  suppose  they  only  skirted  the  land  ?] 

In  the  latter  case  the  company  would  not  be  bound  to  pay  a  far- 
^g.  But  the  terms  of  the  contract  itself  must  be  looked  at ;  and 
according  to  them,  the  land  must  be  taken  before  any  money  can  be- 
come due.  In  !Z%e  Marquis  of  Salisbury  v.  The  Great  Northern  Rail- 
viiy  Company,  21  Law  J.  Rep.  (n.  s.)  Q.  B.  185 ;  s.  c.  10  Eng.  Rep. 
W4,  it  was  held,  that  a  notice  to  take  land  was  such  an  exercise  of 
4e  compulsory  powers  of  the  company  as  enabled  them  to  take  steps 
to  assess  compensation  after  the  expiration  of  the  prescribed  period. 

VOL.  XIV.  6 


Digitized  by 


Google 


62  COURT   OF   QUEEN'S  BENCH,  1852. 


Gage  V,  The  Newmariiet  Bailway  Company. 


But  the  Lands  Clauses  Consolidation  Act,  by  section  84,  for  which 
this  agreement  is  a  substitution,  does  not  oblige  the  money  to  be  paid 
to  the  landowner  until  his  land  is  actually  entered  upon.  The  plain- 
tiff clearly  intended  to  guard  against  his  land  being  entered  upon  be- 
fore payment,  and  he  is  consequently  not  entitled  to  his  money  before 
entry.  The  only  obligation  to  pay  is  one  which  arises  upon  entry, 
and  not  before. 

[Lord  Campbell,  C.  J.  The  railway  might  have  been  injurious 
to  the  plaintiff  without  actually  touching  his  land,-  and  his  not  oppo- 
sing the  scheme  might  have  been  the  consideration  for  the  promoters 
paying  this  money.] 

That  is  not  What  is  provided  for.  Besides  the  purchase-money  for 
land  actually  taken,  the  damage  which  is  to  be  paid  for  is  that  which 
arises  from  severance ;  so  that  it  is  plain  that  it  was  contemplated 
throughout  that  the  plaintiff's  land  would  be  actually  taken.  Bland 
v.  Crowley  is  in  favor  of  the  defendants.  The  reasoning  of  Parke,  B., 
there  shows  that  the  breach  here  is  not  sustained.  The  case  of  Webb 
V.  The  Direct  PortsmotUh  Railway  Company^  has  been  much  shaken 
when  it  was  before  the  Lords  Justices  of  Appeal.  21  Law  J.  Rep. 
(n.  s.)  Chanc.  337 ;  s.  c.  9  Eng.  Rep.  249.  Lord  Cran worth  puts  it  that 
the  contract  (if,  indeed,  any  at  all  existed)  on  the  part  of  the  defend- 
ants is  to  purchase  the  land,  in  which  event  alone  the  money  will 
become  due ;  if  that  be  so,  the  action  should  have  been  for  not  accept- 
ing a  conveyance.  The  contract  to  pay  is  only  contingent  upon  the 
plaintiff's  land  being  entered  upon.  In  Sttmrt  v.  Tlie  London  and 
Northwestern  Railway  Company^  21  Law  J.  Rep.  (n.  s.)  Chanc.  450 ; 
s.  c.  11  Eng.  Rep.  112,  which  was  an  appeal  from  the  Master  of  the 
Rolls,  the  lords  justices  expressed  the  same  opinion  as  in  Webb  v.  JTie 
Direct  London  and  PortsmotUh  Railway  Company^  but  sent  a  case  for 
the  opinion  of  a  court  of  law.  But,  secondly,  the  declaration  is  bad. 
It  alleges  a  promise  to  pay  in  a  reasonable  time,  and  that  has  not 
elapsed  before  the  last  moment  at  which  the  defendants  could  enter. 

[Crompton,  J.  It  is  alleged  that  a  reasonable  time  for  the  pay- 
ment of  the  money  has  elapsed.] 

Next,  this  agreement  is  unlawful  and  cannot  be  enforced.  The  de- 
fendants were  originally  incorporated  for  the  purpose  of  making  a 
railway  from  Newmarket  to  Chesterford,  and  they  had  no  power  to 
enter  into  an  agreement  to  pay  money  for  land  which  they  would 
then  not  require. 

[Lord  Campbell,  C.  J.  When  the  Extension  Act  passed  they  had 
power  to  take  the  plaintiff's  land.] 

StiU,  the  agreement  which  was  made  before  that  act  passed  was 
ultra  vires  and  void,  and  cannot  be  rendered  valid  by  what  occurred 
subsequently. 

[Lord  Campbell,  C.  J.  In  Lord  Howden  v.  Simpson^  10  Ad.  &  E. 
793;  s.  c.  8  Law  J.  Rep.  (n.  s.)  Exch.  281,  the  agreement  was  made 
before  the  bill  passed.] 

In  that,  and  all  the  cases  cited  for  the  plaintiff,  the  agreement  was 
made  with  an  individual,  which  was  afterwards  sanctioned  by  the 
company.     The  East  Anglian  Railways  Company  v.  The  Eastern  Own- 
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Hes  Railway  Company,  21  Law  J.  Rep.  (n.  s.)  C.  P.  23;  s.  c.  7  Eng. 
Rep.  505,  and  the  8  Vict  c.  18,  s.  65,  were  also  referred  to  by  him. 

J.  Addison^  in  reply.  The  case  last  cited  does  not  apply ;  as  there 
the  contract  was  quite  out  of  the  scope  of  the  powers  of  the  com- 
pany. 

[Lord  Campbell,  C.  J.  How  could  this  be  a  fit  appropriation  of 
the  funds,  if  the  defendants  are  to  be  liable  although  they  do  not 
enter?] 

It  might  be  most  expedient  for  the  purposes  of  their  act  to  enter 
into  such  a  contract  as  this.  They  were  buying  powers  to  enter  upon 
and  take  land  which  they  might  or  might  not  ultimately  require.  The 
defendants  rely  on  the  analogy  of  the  Lands  Clauses  Consolidation 
Act;  but  under  that  statute  (sect.  84,)  the  company  would  be  liable 
to  be  sued  on  their  agreement,  or  on  the  award,  although  they  had 
not  entered.  So  here,  the  money  is  to  be  paid  absolutely  within 
a  reasonable  time,  irrespective  of  there  being  any  entry  upon  the 
land. 

Our.  adv.  wit. 

Judgment  was  now  delivered  by 

Ijord  Campbell,  C.  J.  We  are  of  opinion  that  the  defendants  are 
entitled  to  our  judgment.  Taking  the  deed  as  set  out  on  oyer,  we 
think  that  there  is  no  breach  well  assigned  upon  it.  The  covenant 
there  (without  saying  any  thing  as  the  declaration  does  about  "rea- 
«)nable  time")  is  merely  in  these  words:  "That  in  the  event  of  the 
Mil  hereinbefore  mentioned  being  passed  in  the  present  session  of 
parliament,  the  said  company  shaU,  before  they  shall  enter  upon  any 
part  of  the  lands  of  the  said  Sir  Thomas  Rokewood  Gage,  in  the  said 
county  of  SuffoHc,  pay  to  the  said  Sir  T.  R.  Gage,  his  heirs  or  assigns, 
the  sum  of  4,900/.  purchase-money  for  any  portion  of  his  lands,  not 
acceding  forty-three  acres,  which  the  said  company  may,  under  the 
powers  of  their  act,  require  and  take  for  the  purposes  of  their  under- 
taking; that  in  addition  to  purchase-money,  as  aforesaid,  the  said 
company  shall  pay  to  the  said  Sir  T.  R.  Grage,  his  heirs  and  assigns, 
hefore  they  shall  enter  upon  any  part  of  the  said  land,  the  smri  of 
UOO/.  as  a  landlord's  compensation  for  the  .damage  arising  to  his 
^te  by  the  severance  thereof,  in  respect  of  the  lands,  not  exceeding 
ijrty-three  acres,  to  be  taken  by  them."  The  question  we  have  to 
'determine  is  whether,  the  company  never  having  entered  •upon  any 
part  of  the  plaintiff's  lands,  he  is  now  entitled  to  sue  for  these  two 
^^ims,  or  either  of  them?  The  4,900/.  is  declared  to  be  the  purchase- 
nioney  for  the  land  to  be  required  and  taken;  and  the  only  time  of 
payment  mentioned  is  before  the  company  enter  on  the  land.  There- 
fore, if  no  land  is  required  or  taken,  and  the  company  never  enter  on 
any  part  of  the  land,  there  seems  great  difficulty  in  saying  that  there 
has  been  a  breach  of  covenant  in  not  paying  the  money.  So,  the 
7A0Ot  is  declared  to  be  a  compensation  for  severance  of  the  land 
^ken  from  the  rest  of  the  plaintiff's  land,  and  the  same  time  bf  pay- 
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ment  is  defined.  But  there  has  been  no  severance  to  be  compensated, 
and  the  time  for  payment  has  not  arrived.  The  deed  does  not  bar- 
gain for  a  sum  of  money  to  be  paid  absolutely  by  the  company  to 
the  plaintiff  as  a  consideration  for  his  withdrawing  his  opposition  to 
the  bill,  but  provides  a  peculiar  mode  of  estimating  the  value  of  the 
land  to  be  taken,  and  of  the  compensation  to  be  made  for  severance- 
damage,  instead  of  the  modes  pointed  out  by  the  general  acts  upon 
this  subject.  We,  therefore,  do  not  think  that  the  company  can  be 
considered  as  having  absolutely  covenanted  to  pay  12,000/.  to  the 
plaintiff  in  a  reasonable  time  after  the  passing  of  the  act.  If  this 
deed  could  bear  such  a  construction,  we  should  have  thought  it  so  far 
ultra  vires  and  void.  Here  the  railway  company  are  the  covenantors ; 
and  if  the  present  action  lies,  the  capital  paid  up  by  the  shareholders 
must  be  answerable  for  the  damages  to  be  recovered.  We  consider 
that  this  would  be  a  misappropriation  of  the  funds  of  the  company, 
which  the  directors  could  not  lawfuUy  make.  All  the  cases  relied 
upon  by  the  plaintiif 's  counsel  are  clearly  distinguished  from  the 
present,  except,  Webb  v.  The  London  and  Portsmouth  Railway  Com- 
panyj  before  Vice- Chancellor  Turner.  Notwithstanding  our  high 
respect  for  that  learned  judge,  we  cannot  concur  in  the  reasons  for  his 
decision;  and  although  it  has  not  been  expressly  overturned,  its  autho-, 
rity  was  greatly  shaken  when  it  came  before  the  Lords  Justices  of 
Appeal.  We  do  not  feel  it  necessary  to  give  any  opinion  upon  the 
case  of  Bland  v.  Crowley^  in  which  the  learned  judges  of  the  Court 
of  Elxchequer  were  divided,  as  the  deed  there  discussed  varies  mate- 
rially fix)m  the  present  Nor  would  it  be  proper  to  give  any  opinion 
upon  Stuart  v.  The  London  and  Northwestern  Railway  Company,  as 
we  learn  that  when  it  came  before  the  Lords  Justices  of  Appeal  it  wns 
sent  by  them  to  be  decided  in  a  court  of  law.  We  are  happy  to 
think  that  the  question  in  this  case  being  on  the  record,  it  may  be 
brought  before  a  court  of  error.     In  the  meanwhile,  there  must  be 

Judgment  for  the  defendants. 


TiMMis  and  Wife  v.  Gibbins,  Public  Officer,  &c.^ 

Jane  3,  1853. 

Money  Icht  —  Money  had  and  received — Deposit  of  worthless  Secu- 
rity—  Failure  of  Consideration. 

M.  W.  depoaited  certain  country  bank  notes,  parable  in  London,  representing  80^  in  rahie, 
with  a  bankinff  companv.  and  received  tbio  following  memorandom,  signed  by  the  mana- 
jjer:  — "Received  of  M.  W.  80t,  for  n^ch  we  are  accovntahle.  8&,  at  3i.  per  cent. 
interest,  with  fourteen  dars  notice  "  The  notes  were  sent  on  the  same  evening  bj  post  to 
the  London  agents  of  the  banking  eompanj,  and  were  presented  on  the  next  day,  and 

1 »  faw  J.  Bep.  (H.  8.)  Q.  B.  40S.   * 
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realised  pajment.  They  were  retransmitted  by  that  night's  post  to  the  banking  company, 
who  on  the  following  day  gave  notice  of  dishonor  to  M.  W.,  and  tendered  to  him  Ae  notes, 
which  he  refused.  It  turned  out  that  the  bank  which  had  issued  the  notes  had  stopped 
parent  npon  the  day  when  M.  W.  made  the  deposit  wi&  the  banking  company,  but  tnat 
neither  M.  W.  nor  the  banking  company  were  then  aware  of  this. 

Hdd,  that,  under  the  above  circumstances,  M.  W.  conld  not  maintain  an  action,  either  for 
money  lent  or  for  money  had  and  received,  against  the  banking  company. 

Debt,  for  money  lent  by  the  female  plaintiff  dma  sola^  to  the 
defendant,  as  public  officer  of  the  Birmingham  Banking  Company, 
for  money  had  and  received  by  the  defendant,  as  such  public  officer, 
for  the  use  of  the  female  plaintiff  dum  sola^  and  on  an  account  stated 
between  her  dum  sola  and  the  defendant,  as  such  public  officer,  &c. 

Plea.     Never  indebted. 

There  was  another  issue,  upon  which  the  jury  were  discharged  by 
consent 

At  the  trial,  before  Wightman,  J.,  at  the  Staffordshire  spring  assi- 
zes, 1852,  it  appeared  that  the  action  was  brought  against  the  de- 
fendant, as  public  officer  of  the  Birmingham  Banking  Company, 
nnder  the  following  circumstances:  —  The  female  plaintiff  being 
possessed  of  certain  notes  of  the  Stourbridge  Bank,  amounting  to 
SO/.,  which  were  payable  there  or  at  Messrs.  Glyn  &  Co.'s,  London, 
on  the  26th  of  June,  1851,  before  her  marriage,  deposited  them  at  the 
branch  of  the  Birmingham  Banking  Company  at  Dudley,  and  re- 
ceived the  following  memorandum,  signed  by  the  manager  of  that 
branch  bank : — 

**  Received  of  Mary  Weal  80Z.,  for  which  we  are  accountable.  For 
the  directors  and  proprietors  of  the  Birmingham  Banking  Company. 
R.  R  Smith,  manager. 

**80Z.,  at  2L  per  cent  interest,  with  fourteen  days'  notice." 

These  notes  were,  on  the  evening  of  the  26th  of  June,  sent  from 
Dndley,  by  post,  to  Messrs.  Jones,  Loyd  &  Co.,  the  London  agents 
of  the  Birmingham  Banking  Company,  and  were  by  them  presented, 
on  the  27th,  at  Messrs.  Glyn  &  Co.'s  bank,  in  London,  and  refused 
payment  They  were  re-transmitted  by  that  night's  post  to  the  Bir- 
mmgham  Banking  Company,  who,  on  the  following  day,  the  28th, 
gave  notice  of  their  dishonor  to  the  female  plaintiff,  and  tendered  her 
ie  notes,  which  she  refused  to  receive.  The  Stourbridge  bank  stopped 
payment  on  the  26th,  and  never  opened  after  that  day,  but  neither  party 
vas  aware  of  this  at  the  time  of  the  deposit  Dudley  is  about  five 
niiles  from  Stourbridge.  Upon  these  facts,  the  learned  judge  directed 
^  verdict  W)  be  entered  for  the  defendant,  subject  to  leave  to  enter 
^e  verdict  for  the  plaintiff  if  the  court  should  be  of  opinion  that  the 
banking  company  were  liable.  A  rule  nisi  having  accordingly  been 
f^teun^,  — 

Akxander  and  Cliance  now  showed  cause.  The  banking  company 
are  not  liaWe,  under  these  circumstances,  to  pay  the  amount  of  the 
notes.  This  was  a  bargain,  the  consideration  for  which-  has  failed, 
and  tfiere  being  no  laches  on  the  part  of  the  defendant,  the  plaintiffs 
<^nnot  recover.  In  Camidge  v.  AUenby,  6  B.  &  C.  373 ;  s.  c.  5  Law  J. 
Rep.  K.  B.  95,  which  was  cited  at  Nisi  Prius,  there  was  laches, 
6* 


Digitized  by 


Google 


66  COURT  OF  QUEEN'S  BENCH,  1852. 

Timmia  v,  Gibbins. 

as  the  notes  were  never  presented  for  payment,  and  the  dedsion  pro- 
ceeded on  that  ground.  Rogers  v.  Laiigford^  1  Cr.  &  M.  637,  and 
Tamer  v.  Stones^  1  Dowl.  &  L.  P.  C.  122 ;  s.  c.  12  Law  J.  Rep.  (n.  s.) 
Q.  B.  303,  turned  on  the  same  objection.  It  may  be  said  that,  as  the 
deposit  was  only  repayable  on  fourteen  days'  notice,  the  banking 
company  took  upon  themselves  cJl  risk  of  the  notes  turning  out  worth- 
less ;  but  it  is  clear  that  the  word  <<  accountable  "  is  used  subject  to 
its  being  ascertained  that  they  were  valid  securities. 

Keating  and  Cfrapy  in  support  of  the  rule.  Where  a  note,  payable 
to  bearer,  is  received  as  cash,  and  it  afterwards  turns  out  to  be  value- 
less, the  risk  falls  upon  the  party  receiving  it,  unless  he  has  before 
indorsed  it  away  for  value. 

[Lord  Campbell,  C.  J.  K  it  is  payable  to  bearer,  I  cannot  see 
what  difference  the  indorsement  can  make.] 

It  is  so  laid  down  by  the  judges  in  Camidge  v.  AUenby. 

[Lord  Campbell,  C.  J.  You  make  no  distinction  between  a  party 
with  whom  notes  are  deposited,  and  a  creditor  to  whom  they  are 
paid  in  discharge  of  an  antecedent  debt] 

This  is  in  fact  a  purchase  of  the  notes  by  the  banking  company. 

It  is  quite  clear  that  the  plaintiffs  could  under  no  circumstances  be 
entitled  to  recover  back  the  very  notes  delivered  to  the  banking  com- 
pany. BuU.  N.  P.  277,  and  T%e  Bank  of  England  v.  Newman^  1  Ld. 
Raym.  442,  were  referred  to. 

[WiGHTMAN,  J.  This  is,  if  any  thing,  money  had  and  received. 
But  as  no  money  has  been  in  fact  received,  there  is  no  consideration 
for  the  implied  promise.] 

The  notes  are  what  they  purported  to  be,  notes  of  the  Stourbridge 
Bank,  and  they  were  received  and  treated  as  money.  If  they  had 
been  taken  merely  as  negotiable  securities  a  question  of  laches  might 
arise,  but  no  such  question  can  arise  where  they  are  treated  as  cash. 

[Lord  Campbell,  C.  J.  If,  without  fraud,  I  go  to  a  banker's,  and 
ask  for  cash  for  a  note  of  a  bank  long  since  stopped,  what  is  the  state 
of  things  ?] 

There  would  probably  be  a  warranty  that  the  note  was  worth  what 
it  purports  to  be,  and  so  the  party  bringing  it  would  bear  the  loss. 
There  is  a  difference  taken  in  the  cases  bet^x^een  negotiable  securities, 
paid  for  goods  sold  at  the  time  and  for  an  antecedent  debt.  Ward  v. 
Evans,  2  Ld.  Raym.  928,  PoH  v.  Clegg,  16  Mee.  &  W.  321 ;  s.  c.  16  Law 
J.  Rep.  (n.  s.)  Exch.  210.     This  is  in  fact  a  discounting  of  the  notes. 

iLoRD  Campbell,  C.  J.     I  cannot  see  how  this  differs  from  the 
inary  case  of  a  worthless  note,  paid  in  to  a  banker's,  to  be  drawn 
out  by  check  in  the  usual  way.] 

Here  there  is  an  agreement  to  take  the  notes  as  money,  and  a 
specific  contract  that  the  amount  is  not  to  be  called  for  under  four- 
teen days. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  action  cannot 
be  maintained  either  for  money  lent  or  for  money  had  and  received 
to  the  use  of  the  plaintiffs.    No  doubt,  both  parties  at  the  time  of 
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the  deposit  believed  these  notes  to  be  valuable  securities,  and  that  the 
Stourbridge  Bank  was  solvent.  This,  however,  turned  out  not  to  be 
the  case,  and  the  notes  were,  in  fact,  of  no  valu^  whatever.  No 
laches  can  be  imputed  to  the  Birmingham  Banking  Company,  be- 
cause they  immediately  sent  the  notes  to  London,  and  after  they  were 
returned  to  them  dishonored,  they  gave  notice  of  the  dishonor  to  the 
female  plaintiff.  The  case  is  just  the  same  as  if  the  maker  of  these 
notes  had  been  insolvent  long  before,  and  neither  party  had  been 
aware  of  it  It  could  not  be  said  that  either  of  th^se  counts  could 
have  been  supported  under  such  circumstances.  There  was  a  com- 
plete failure  of  the  consideration  upon  which  the  defendant's  promise 
was  founded.  But  it  is  argued  that  you  can  resolve  the  transaction 
into  a  sale  of  a  negotiable  instrument,  and  that  the  maxim  caveat 
emptor  applies ;  but  it  is  impossible  here  to  say  that  there  was  any 
sale.  All  that  was  intended  was  a  deposit  to  be  repaid,  not  imme- 
diately, but  on  fourteen  days'  notice.  No  money  was,  in  truth,  de- 
posited, but  only  this  security,  which  has  turned  out  to  be  worthless. 
The  proposition  contended  for  cannot  be  supported,  that  there  is  any 
general  rule,  that  where  bank  notes  are  paid,  they  are  always  paid  at 
the  risk  of  the  party  receiving  them,  except  where  they  are  paid  in  respect 
of  an  antecedent  debt  As  I  put  it  in  the  course  of  the  argument,  if  I  go 
to  get  change  for  a  note,  and  it  turns  out  that  the  bank  issuing  it  has 
stoppad  payment,  it  is  admitted  that  the  loss  would  fall  on  the  party 
asking  for  the  change.  I  feel  great  difficulty  in  seeing  any  distinction 
between  payment  for  goods  sold  at  the  time,  and  payment  for  them 
at  a  future  day.  In  both  cases  it  is  a  transaction  of  buying  and 
selling ;  and  even  where  the  money  is  paid  over  the  counter  there 
must  be  some  interval  during  which  the  buyer  was  a  debtor.  But  on 
that  point  it  is  not  necessary  to  give  any  decided  opinion.  I  think 
the  consideration  for  the  defendant's  promise  has  wholly  failed,  and 
that  the  plaintiffs  have  no  cause  of  action. 

Coleridge,  J.  In  this  case  we  must  lay  out  of  consideration  any 
question  of  fraud  on  the  part  of  the  plaintiffs,  or  laches  on  that  of 
the  defendant  The  sole  point  is,  who  is  to  bear  the  loss?  In  justice 
it  should  be  the  plaintiffs.  The  wife  brought  to  the  defendant  what 
she  represented  as  so  much  money's  worth,  and  it  has  turned  out  not 
to  be  of  any  value.  Why,  then,  is  the  defendant  to  suffer  ?  This  is 
the  common  sense  view  of  the  question,  and  the  law  is  quite  in  accor- 
dance with  it  There  is  a  general  rule,  that  a  party  paying  money 
in  ignorance  of  a  fact  may  recover  it  back  as  money  nad  and  received 
to  his  use.  And  in  like  manner,  if  a  party  makes  a  promise  under  a 
mistake  of  fact,  the  consideration  for  his  promise  fails.  Here,  there 
was  a  representation  that  these  notes  were  money's  worth  ?  I  do  not 
go  so  far  as  to  say  there  was  any  warranty  that  they  were  so.  The 
defendant  accepted  them  as  money,  and  gave  a  receipt  for  them  as 
such,  and  it  afterwards  turned  out  that  this  was  an  error.  Whether 
the  plaintiffs  rely  upon  one  count  or  the  other,  they  are  bound  to 
show  that  money  was  actually  lent  to  or  received  by  the  defendant 
Primd  facie  they  do  this  by  putting  in  the  receipt,  but  it  turns  out 
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that  it  was  given  under  a  mistake  of  fact.  Surely  the  defendant  must 
be  at  liberty  to^how  that  this  is  so,  and  that  no  money  was  ever 
received  by  him,  and  so  to  answer  the  primd  facie  case  of  the  plaintiffs. 

WiGHTMAN,  J.  I  entertain  the  same  opinion  now  as  I  did  at  the 
trial,  that  the  plaintiffs  can  recover  on  neither  count  The  count  for 
money  had  and  received,  supposing  the  plaintiffs  entitled  to  succeed 
at  all,  would  be  the  one  most  applicable  to  the  case.  The  femaje 
plaintiff  proposed  to  deposit  a  sum  of  money  with  the  banking  com- 
pany upon  receiving  an  accountable  receipt  for  it  At  that  time  it 
was  assumed,  by  both  parties,  that  these  notes  were  of  the  value 
which  they  purported  to  be,  and  on  that  footing  the  banking  company 
agreed  to  be  accountable  for  the  sum  specified  in  the  receipt  It, 
however,  turned  out  that  the  notes  were  not  of  that  value ;  indeed, 
they  were  of  no  value  at  all,  and  that  without  any  fault  on  the  part 
of  the  banking  company.  The  promise,  therefore,  which  would  have 
been  implied  on  their  part,  wholly  failed.  On  the  ground,  therefore, 
of  failure  of  consideration,  this  action  cannot  be  supported,  and  the 
case  differs  entirely  from  that  cited,  where  the  bill  was  purchased, 
because  here  there  was  nothing  in  the  shape  of  a  purchase.  Many 
of  the  cases  cited  have  no  direct  application  to  the  question  before 
us.  Nice  distinctions  have  been  suggested,  whether,  when  a  debt  is 
paid  by  paper  money,  which  turns  out  to  be  valueless,  the-psltty  re- 
ceiving it  can  recover  upon  the  original  consideration,  and  it  has  been 
said  that  he  can  if  the  pajrment  is  made  in  consideration  of  a  prece- 
dent debt,  but  that  it  is  different  where  it  is  the  case  of  money  paid 
over  the  counter  upon  a  present  sale.  In  that  case  it  is  looked  upon 
as  a  sale,  and  the  doctrine  of  caveat  emptor  applies.  It  is  not  neces- 
sary to  decide  that  point,  as  here  there  was  no  sale  at  all  and  no 
debt  between  the  parties. 

RtUe  discharged.  ^ 

1  In  America  the  question  has  often  tained,  on  the  ground  that  the  identical 

arisen,  whether  the  payment  of  a  debt,  in  bills  naid  were  received  as  payment,  per  se, 

bank  bills,  of  a  bank  which  had  at  the  whetner  they  were  good  or  bad;  if  not, 

time  of  such  payment  actually  £uled  and  they  are  in  conflict  with  the  current  of 

become  insolvent,  but  which  was  unknown  authority.     The  same  general  principles 

to  both  parties,  is  a  good  payment  or  not  apply  to  a  payment  made  in  counterfeit 

The  cases  are  not  entirely  harmonious  on  biUs  or  coin.     United  States  Batik  v.  Bank 

the  subject,  but  the  weight  of  authority  of  Georgia^  10  Wheaton,  833,   (1825); 

seems  to  he,  that  such  a  payment  is  not  a  ifarkle  y.  Hatfield^  2  Johnson,  455,  (1807) ; 

valid  discharge  of  the  debt     Wainioright  Thomas  v.  Todd,  6  Hill,   (N.  Y.)  340, 

V.   Webster,   11   Vermont,  676,  (1889);  (ISU);  Hargrove  Y.Dusenberry,2'HjxwkB, 

(xi^manv.Pcdfc,  11  Vermont,  616,  (1889);  826,  (1828);   Anderson  v.   Hawkins,  S 

Fogg  V.  Sawyer,  9  New  Hampshire,  866,  Hawks,  668,  (1825) ;  PindaU  v.  North' 

(1838);  Lightbody  v.  OnUxfio  Bank,  11  western  Banit,  7  Leigh,  617,  (1836);  Mtw/J 

Wendell,  1,  (1888);  affirmed  on  error,  v.  i2get7e5, 2  Harris  &  Johnson,  868,  (1808); 

18  Wendell,  101,  (1884);  Frontier  Bank  Wilson  v.  Alexander,  8  Scammon,  392, 

v.  Morse,  22  Mame,  88,  (1842) ;  Contrfi,  (1842) ;  Eagle  Bank  v.  Smith,  5  Connecti- 

Bayard  v.  Shunk,  1  Watts  &  Sergeant,  cut,  71,(1828);  Fowi^  v. -idam*,  6  Massa- 

92,(1841);  5cTtf^^sv.  (?aM,8Yerger,175,  chusetts,  182,  (1810);  Simm^  v.  Oarl'e, 

(1835);  Zotcrcy  v.  MttrreZ/,  2  Porter,  280,  11  Illmois,  187,  (1*849).     But  such  bill 

(1835).  must  be  returned  to  the  party  paying  in  a 

Perhaps  these  last  cases  may  be  sua-  reasonable  time. 
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Bateman  v.  Bluck.* 

Jane  10  and  18,  1852. 

Bghway — ThoroughfoA-e  —  Right  to  remove  Obstruction —  Necessity 
to  use  Way  obstructed — Pleading. 

A  poblic  highway  may,  in  point  of  law,  exist  over  a  place  whieh  is  not  a  thoroughfare. 

To  a  declaration  in  trespass  for  entering  the  plaintiff's  close  and  palling  down  a  wall  there, 
the  defendant  pleaded  that  the  dose  in  question  was  a  paved  public  place,  within  the  mean- 
ineof  the  Metropolitan  Paving  Act  (57  Geo.  8,  c  29),  and  that  the  plaintiff  had  unlaw- 
foTlj.  and  contrary  to  the  provisions  of  the  said  act,  erected  thereon  the  said  wall ;  and 
because  the  said  wall,  at  the  said  time  when,  &c.,  remained  incumbering  the  said  public 
psTement,  and  becanse  the  plaintiff,  upon  the  request  of  the  defendant,  refused  to  remove 
the  same,  the  defendant  entered  upon  the  said  close  and  pulled  down  the  sa^l  wall : — 

Btli,  (after  verdict  for  the  defendant)  that  the  plea  was  bad,  as  it  did  not  show  any  necessi^ 
for  the  defendant's  asin^  the  portion  of  the  pavement  obstructed  by  the  wall,  or  that  it 
interfered  with  the  exerase  of  his  right  of  passage. 

Trespass  for  breaking  and  entering  a  close  of  the  plaintiff,  in  the 
parish  of  St.  Sepulchre,  in  the  county  of  Middlesex,  and  palling  down 
and  destroying  a  wall  of  the  plaintiff  there. 

Pleas  —  Pirst,  not  guilty ;  second,  that  the  said  close  in  which,  &c., 
and  the  said  wall,  were  not,  nor  was  either  of  them,  the  dose  or  wall 
of  the  plaintiff 

Third  plea,  that  the  said  parish  of  St.  Sepulchre  was,  before  and  at 
the  time  of  the  passing  of  the  57  Gteo.  3,  a  29,  (Metropolitan  Paving 
Act),  a  part  of  the  metropolis  included  within  the  weekly  bills  of  mor- 
tah'ty,  and  that  the  said  close  in  which,  &c.,  at  the  said  time  when, 
iux,  was  a  paved  public  place  within  the  true  intent  and  meaning, 
and  sabject  to  the  provisions  of  the  said  act,  that  is  to  say,  a  public 
footway  pavement,  which  had  been  and  then  was  paved,  cleansed, 
and  lighted  by  and  under  the  authority  of  the  commissioners  for  the 
time  being,  appointed  and  acting  under  and  ip  pursuance  of  a  certain 
other  act  of  parliament  (12  Geo.  3,  c.  68),  and  that  the  said  close 
in  which,  &c.,  was  not  at  the  said  time  when,  &c.,  nor  was  any  part 
thereof,  a  turnpike  road  or  any  part  of  any  turnpike  road ;  ana  that 
just  before  the  said  time  when,  &c.,  the  plaintiff  had,  contrary  to,  and 
ill  violation  of,  the  provisions  of  the  first-mentioned  act,  unlawfully 
laid  in  and  upon  the  said  public  footway  pavement  divers  bricks  and 
divers  quantities  of  mortar  and  rubbish,  and  had  therewith  formed 
and  constructed  in  and  upon  the  said  pavement  the  wall  in  the  decla- 
ration mentioned ;  and  because  at  the  said  time  when,  &c.,  the  said 
wall  remained  and  continued  on  and  incumbering  the  said  public 
pavement,  and  because  the  plaintiff  then,  upon  the  reasonable  request 
of  the  defendant,  refused  to  remove  the  same,  the  defendant,  at  the 
said  time  when,  &c.,  entered  upon  the  said  close  in  which,  &c.,  for  the 


1  21  Law  J.  Rep.  (n.  s.)  Q.  B.  406. 

Digitized  by  VjOOQIC 


70  COURT   OF   QUEEN'S  BENCH,  1852. 

Bateman  v.  Black. 

purpose  of  pulling  down,  and  did  then  pull  down  the  saicf  wall,  and 
removed  the  bricks  and  other  materiab  thereof  to  a  small  and  con- 
venient distance,  and  there  left  the  same  for  the  use  of  the  plaintiff, 
doing  no  unnecessary  damage;  qtUB  est  eadem^  &c. 

Fourth  plea,  that  before  and  at  the  said  time  when,  &c.,  there  was, 
and  of  right  ought  to  have  been,  into,  through,  over,  and  along  the 
said  close  in  which,  &c.,  a  public  and  common  highway  for  all  the 
queen's  subjects  to  go,  return,  &c.,  on  foot,  at  their  own  will  and  plea- 
sure, and  that  the  defendant  was  possessed  of  a  dwelling  house  abut- 
ting on  and  having  a  door  opening  into  the  said  highway ;  and 
because  the  plaintiff  had  wrongfully  erected  in  and  upon  the  said 
highway  the  said  wall,  so  near  to  the  said  door  of  the  defendant  as  to 
obstruct  the  same,  so  that  the  defendant  could  not,  without  prostrating 
the  said  wall,  pass  along  the  said  highway  into  and  from  his  said 
house ;  and  because  the  plaintiff  refused  upon  reasonable  request  of 
the  defendant,  then  made  in  that  behalf,  to  remove  the  said  wall,  the 
defendant  entered  upon  the  said  close  in  which,  &c.,  for  the  purpose 
of  pulling  down  and  did  pull  down  the  said  wall. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas,  and  to  the 
third  plea  replied  that  the  said  close  in  which,  &c.,  was  not  at  the  said 
time  when,  oz^c,  a  paved  public  place  within  the  true  intent  and  mean- 
ing of  the  said  act ;  and  to  the  fourth  plea  traversed  the  existence  of 
a  highway  over  the  said  close  in  which,  &a,  on  which  replications 
issues  were  joined. 

At  the  trial  before  Coleridge,  J.,  at  the  sittings  at  Westminster,  in 
Easter  term,  1852,  it  appeared  that  the  locus  in  quo  was  a  passage 
leading  from  the  public  street  up  to  a  court,  called  Hat  and  Mitre 
Court,  in  the  parish  of  St  Sepulchre,  of  which  the  plaintiff  was  the 
owner,  and  which  consisted  of  fourteen  or  fifteen  houses.  There  was 
no  thoroughfare  through  the  court  The  defendant  had  a  house  abut- 
ting on  this  passage,  into  which  a  doorway  had  been  opened  by  the 
defendant.  The  plaintiff  required  the  defendant  to  block  up  this 
door,  which  he  refused  to  do,  and  consequently  the  plaintiff  directed  a 
wall  to  be  built  in  the  court  so  as  to  block  up  the  defendsmt's  door- 
way. This  wall  the  defendant  knocked  down  while  it  was  being 
erected,  which  was  the  trespass  complained  of.  The  wall  was  erected 
on  the  pavement  of  the  passage,  which  had  been  paved  at  the  request 
of  the  plaintiff,  by  the  commissioners,  under  the  local  act  for  paving 
the  parish  of  St.  Sepulchre,  and  it  had  always  been  lighted  by  the 
parish.  It  was  objected,  for  the  plaintiff,  that  the  third  and  fourth 
pleas  were  not  proved,  because  this  court  and  passage  were  not  such 
a  public  place  as  was  contemplated  by  the  Metropolitan  Paving  Act, 
and  that  not  being  a  thoroughfare  it  could  not  be  a  highway.  The 
learned  judge  was  of  opinion  that  these  two  pleas  were  proved,  and 
a  verdict  was  entered  for  the  plaintiff  on  the  first  issue,  and  on  so 
much  of  the  second  issue  as  related  to  the  wall,  and  for  the  defendant 
on  the  residue  of  the  second  issujs,  and  on  the  third  and  fourth  issues; 
leave  being  reserved  to  the  plaintiff  to  move  to  enter  the  verdict  on 
the  third  and  fourth  issues,  if  the  court  should  be  of  opinion  that  they 
were  not  proved  by  the  defendant 
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A  rale  nisi  to  enter  the  verdict  accordingly,  and  also  for  judgment 
non  obstante  veredicto  on  the  third  plea,  having  been  obtained, — 

Montague  Chambers  and  Lash  now  showed  cause.  First,  as  to  the 
objection  that  this  cannot  be  a  highway  because  there  is  no  thorough- 
fare. This  point  has  never  been  solemnly  decided ;  but,  in  The  Trus- 
tees of  the  Rugby  Charity  v.  Merryweather,  11  East,  375,  n.,  Lord 
Kenyon  expressed  an  opinion  that  it  makes  no  difference  in  this  re- 
spect that  a  place  is  not  a  thoroughfare,  if  the  public  have  been  per- 
mitted to  use  it.  "  If  it  were  otherwise,"  he  says,  "  in  such  a  great 
town  as  this,  it  would  be  a  trap  to  make  people  trespassers."  In 
Woodyer  v.  Hadden^  5  Taunt  125,  Chambre,  J.,  refers  to  that  decision, 
having  been  counsel  in  the  cause,  and  states  that  it  was  acquiesced 
in,  and  shows  the  great  mischief  which  would  arise  from  holding 
otherwise.  . 

[Lord  Campbell,  C.  J.  If  a  way  is  not  used  in  exercise  of  a  right 
of  passage,  what  use  can  the  public  make  of  it  ?] 

In  Wood  V.  Veal^  5  B.  &  Aid.  454,  Abbott,  C.  J.,  intimated  that  there 
can  be  no  public  highway  which  is  not  a  thoroughfare,  because  the 
public  at  large  cannot  well  be  in  the  use  of  it  But  they  may  acquire 
the  right  of  g-oing  over  the  soil  at  their  free  will  and  pleasure,  although 
they  do  not  pass  through  the  locus  in  quo.  Then,  as  to  the  third  plea. 
The  jury  have  found  that  this  is  a  public  place  within  the  meaning  of 
the  Metropolitan  Paving  Act  But  it  is  objected  that  the  plaintiff  is 
entitled  to  judgment,  notwithstanding  this  verdict,  because  a  private 
person  has  no  right  to  abate  an  obstruction  in  a  public  highway,  un- 
less it  interferes  with  him  in  passing  along  it ;  and  Dimes  v.  Petley^ 
1^  Q.  B.  Rep.  276 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Q.  B.  449,  was  cited  for 
this.  But  that  case  is  very  different  It  was  an  action  for  negligence 
in  navigating  a  vessel  on  the  Thames,  and  damaging  the  plaintiff's 
jetty,  which  projected  into  the  river ;  and  it  not  being  shown  that 
there  was  any  necessity  for  the  defendant  to  navigate  his  vessel  over 
that  part  of  the  river  where  the  nuisance  existed,  the  plea  was  held 
bad.  But  here  there  was  a  request  to  the  plaintiff  to  I'emove  the  ob- 
stmction,  and  that  not  having  been  done,  the  defendant  had  a  right 
to  pull  it  down.  The  Metropolitan  Paving  Act,  57  Geo.  3,  c.  29,  s. 
♦)0,  makes  a  special  provision  for  the  protection  of  public  places  within 
that  act 

[Lord  Campbell,  C.  J.  It  imposes  a  penalty;  but  does  it,  there- 
fore, enable  an  individual  to  take  the  law  into  his  own  hands  ?  A 
party  can  only  abate  an  obstruction  so  far  as  is  necessary  to  enable 
him  to  exercise  his  own  right  Here  your  plea  does  not  connect  the 
<iefendant's  house  with  the  way,  or  show  that  there  was  any  necessity 
^or  him  to  use  it]   ■ 

A  permanent  obstruction,  such  as  this,  must  necessarily  be  an  ob- 
stmction  to  passengers ;  and  the  defendant,  as  one  of  the  public,  had 
a  right  to  use  the  way,  and  consequently  had  a  right  to  remove  the 
obstruction. 

Garth  (Knowles  was  with  him),  in  support  of  the  rule.    First,  as  to 

* 
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entering  the  verdict  for  the  plaintiff  on  the  fourth  plea,  there  was  no 
evidence  to  go  to  the  jury  that  this  was  a  public  highway,  as  it  is  a 
mere  cul-de-sac,  and  no  thoroughfare. 

[Lord  Campbell,  C.  J.  May  not  a  square  having  only  one  en- 
trance be  a  highway  ?] 

Possibly  that  might  be  so,  if  the  public  had  acquired  a  free  right  of 
passage  round  it. 

[Coleridge,  J.  According  to  the  finding,  it  must  be  taken  that 
there  has  been  a  user  of  the  way  by  the  public] 

Except  the  fact  of  paving  and  lighting,  there  was  nothing  to  show 
that  this  was  any  thing  more  than  a  private  way  to  the  houses  of  the 
plaintiff.  A  highway  is  defined  in  1  Hawk.  P.  C.  c.  32,  s.  1.  TTie 
Rugby  Charity  Trushes  v.  Merryweather,  is  dissented  from  by  Mans- 
field, C.  J.,  in  Wbodyer  v.  Hodden,  in  which  case  the  facts  were  much 
stronger  in  favor  of  it  being  a  highway  than  they  are  here ;  and  yet 
it  was  held  that  there  was  no  evidence  to  go  to  a  jury  of  its  being  a 
highway. 

[Lord  Campbell,  C.  J.  There  was  there  no  dedication  to  the 
public] 

There  was  at  least  as  much  evidence  of  dedication  as  here  ;  but  it 
seems  to  have  been  treated  by  the  court  as  a  question  of  law  whether 
a  highway  could  exist  without  a  thoroughfare.  In  Wood  v.  Veal, 
also,  it  was  doubted  by  two  of  the  judges  whether  such  a  highway 
could  exist.  Then,  as  to  the  third  plea.  (He  was  here  stopped  by  the 
court.) 

Lord  Campbell,  C.  J.  We  are  of  opinion  that  the  third  plea  is 
bad  in  point  of  law,  though  it  was  proved  in  point  of  fact  It  was 
made  out  that  this  was  a  public  place  within  the  meaning  of  the  Me- 
tropolitan Paving  Act,  but  the  plea  does  not  show  that  the  defendant 
was  at  all  justified  in  removing  the  obstruction  erected  by  the  plain- 
tiff, or  in  committing  a  trespass  by  reason  of  any  right  which  he  had 
or  required  to  exercise  over  that  public  place.  According  to  Dimes  v. 
Petley,  that  should  be  made  out.  A  person  cannot  at  his  pleasure  go 
into  a  public  highway  and  remove  an  obstruction  which  may  happen 
to  be  there.  He  must  show  some  necessity  for  his  going  over  the  part 
obstructed.  •  If,  therefore,  the  third  plea  had  been  the  only  plea  on  the 
record,  the  plaintiff  would  have  been  entitled  to  judgment  gene- 
rally ;  but  as  I  think  the  fourth  plea  shows  a  good  defence  which  is 
proved  in  fact,  the  plaintiff  will  only  have  judgment  non  obstante  vere- 
dido  on  the  issue  raised  by  the  third  plea.  The  fourth  plea  alleges  a 
public  highway  as  existing  over  the  place  in  question.  We  must 
take  it  that  there  is  a  good  finding  on  this  issue,  unless  there  cannot 
in  point  of  law  be  a  highway  where  there  is  no  thoroughfare.  Now 
'  such  a  position  cannot,  I  think,  be  supported.  There  may  or  there 
may  not  be  a  highway  under  such  circumstances.  It  would  be  very 
strong  to  hold  that  there  can  be  no  highway,  even  where  therrf  has 
been  an  express  dedication  to  a  public  purpose,  because  the  place  is 
no  thoroughfare.  There  may  be  a  large  square  with  only  one  en- 
trance to  it,  and  if  the  owner  allows  the  public  to  use  it  without 
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lestiiction  for  a  great  many  years,  he  cannot  afterwards  turn  round 
and  say  they  were  all  trespassers.  That  would  be,  as  said  by  Lord 
Kenyon,  a  trap  to  make  people  trespassers.  In  The  Trustees  of  the 
Bugby  Charity  v.  Merryweather,  liord  Kenyon  laid  it  down  that  there 
might  be  a  public  highway  where  there  was  a  cul-de-sac^  and  that  it 
was  a  queslnon  for  a  jury,  on  the  evidence,  whether  such  a  place  was 
a  highway  or  not.  I  do  not  find  that  that  case  has  ever  been  ex- 
pressly overruled.  In  the  other  cases  referred  to,  the  judges  do  not 
hold  that  such  a  highway  cannot  exist,  but  only  say  that  there  is  no 
evidence  of  there  being  a  highway.  It  seems  to  me  that  it  rests  on 
the  principle  of  convenience,  that  there  may  be  a  highway  without  a 
thoroughfare,  and  it  is  not  inconsistent  with  what  is  laid  down  by 
Hawkins,  and  other  text  writers  on  the  subject.  The  jury  having 
here  found  that  there  was  a  highway,  the  fourth  plea  is  made  out, 
and,  being  unobjectionable  in  point  of  law,  the  defendant  is  entitled 
to  judgment  upon  it. 

CoLERiDOE,  J.  The  question  for  the  court  now  arises  on  the  issue 
raised  by  the  fourth  plea.  The  facts  proved  are,  that  there  is  a  pub- 
lic street,  and  at  the  side  a  passage  leading  to  a  court,  consisting  of 
about  fifteen  houses,  which  belong  to  the  plaintiff.  The  passage  had 
been  paved  by  the  commissioners,  at  the  request  of  the  plaintiff.  It 
had  always  been  lighted  by  the  parish  authorities.  The  jury  have 
found  that  this  is  a  public  highway.  They  must,  therefore,  have  been 
satisfied  by  the  evidence  that  there  had  been  a  dedication  to  the 
public  and  an  user  by  them.  This  finding  must  be  considered  as 
satisfactory.  Then  is  there  any  legal  impossibility  in  there  being  a 
highway  where  there  is  no  thoroughfare,  and  in  a  place  like  this, 
where  all  the  houses  belong  to  one  person  ?  I  think  no  such  legal 
impossibility  has  been  estabUshed.  It  is  said  that  it  must  be  assumed 
to  be  only  a  private  way,  for  the  use  of  the  occupiers  of  the  houses. 
But  the  question  is,  whether  there  has  been  a  dedication  to  the  pub- 
lic and  a  free  use  of  the  way  by  them.  More  or  less  user  may  be 
capable  of  being  proved  according  to  the  size  and  nature  of  the  place, 
but  we  are  not  now  considering  the  weight  of  the  evidence,  but  only 
whether  the  verdict  can  possibly  be  supported. 

Erle,  J.  The  question  is,  whether  there  can  be  in  law  a  highway 
where  no  thoroughfare  exists.  It  seems  to  me  clear  from  the  autho- 
rities that  there  can  be  such  a  highway ;  and  convenience  requires 
that  this  should  be  so.  It  is  for  the  jury,  to  consider  whether,  on  the 
whole  of  the  facts  proved,  they  will  presume  a  dedication  to  the  pub- 
Kc.  We  must  take  it  that  they  have  found  a  dedication  here,  and 
there  is  certainly  some  evidence  of  that  fact 

Chompton,  J.  I  am  quite  satisfied  that  in  law,  there  may  be  a 
highway  in  a  place  like  this.  It  is  always  a  strong  observation  to  a 
jury  that  the  way  leads  nowhere ;  *  still,  if  they  are  satisfied  that 
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it  is  a  highway  in  point  of  fact,  I  know  of  no  objection  to  their 
being  so. 

Rule  absolute  for  judgment  non  obstante  veredicto  on  the  third 
plea. 

Rule  to  enter  the  verdict  on  the  fourth  plea  discharged. 


Mardall  v.  Thelluson  &  others,  Executors,  &c.,  of  W.  Theobald, 

deceased.^ 

Jane  18,  1852. 

Set-off- Debt  due  to  Executor  — 2  Geo.  2,  c.  22. 

Where  a  defendant  is  sned  as  executor  for  a  debt  which  accnied  due  from  his  testator  daring 
his  lifetime,  he  may  set  off  a  debt  which  has  accrued  due  from  the  plaintiff  to  him  as 
executor  since  the  death  of  his  testator. 

Such  debts  are  mutual,  and  due  in  the  same  right,  within  the  meaning  of  the  2  G«o.  2,  c.  22 ; 
the  second  danse  of  which,  authorizing  the  set-off  against  an  executor  of  debts  due  from 
the  testator,  does  not  limit  the  operation  of  the  preening  clause. 

[BlakesUy  t.  SmaUwood^  8  Q.  B.  Rep.  538,  approved.  Sktpman  t.  Thompson,  Willes,  R.  103, 
explained.   Eds.] 

Assumpsit.  The  first  three  counts  were  for  work  and  labor  done, 
and  for  money  paid  by  the  plaintiff  for  W.  Theobald,  in  his  lifetinie, 
and  for  money  due  from  the  said  W.  Theobald  to  the  plaintiff,  upon 
an  account  stated  between  them,  alleging  promises  by  W.  Theobald 
in  his  lifetime.  The  fourth  was  a  special  count  upon  a  contract  made 
by  W.  Theobald  with  the  plaintiff.  The  last  count  was  upon  an 
account  stated  by  the  defendants  as  executors  with  the  plaintiff  after 
the  said  death  of  W.  Theobald,  alleging  a  promise  by  the  defendants 
as  executors. 

Pleas  {inter  alia)^  non  assumpsit  to  the  whole  declaration ;  and  to 
the  first,  second,  third,  and  last  counts  a  set-off  for  money  had  and 
received  by  the  plaintifl^  for  the  use  of  the  defendants  as  executors, 
and  for  money  found  to  be  due  firom  the  plaintiff  to  the  defendants, 
as  executors,  upon  an  account  stated  between  tiiem. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  in  Middle- 
8»ex,  after  Hilary  term  last,  the  plaintiff  had  a  verdict  on  the  fourth 
count,  and  on  the  issue  raised  by  fioti  assumpsit  to  the  common 
counts,  and  proof  having  been  given  of  the  set-off,  a  verdict  ixras 
entered  for  the  defendants  on  that  issue.  In  the  ensuing  term  a  rule 
nisi  for  judgment  non  obstante  veredicto^  upon  the  issue  raised  by  the 
plea  of  set-off,  having  been  obtained,  — 


>  21  Law  J.  Rep.  (n.  s,)  Q.  B.  410. 
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Ckannelly  Serg.  and  C.  W.  Wood^  showed  cause.^  In  order  to  enti- 
tle the  plaintiff  to  judgment  non  obstante  veredicto^  it  must  appear, 
not  only  that  the  plea  is  bad  in  law,  but  also  that  there  is  a  confes- 
sion of  the  plaintiff's  cause  of  action.  Such  a  judgment  is  in  some 
of  the  old  books  called  a  judgment  by  confession.  Stephen  on  Plead- 
ing, 107.  Here  there  is  no  confession  upon  the  record  of  any  sum 
being  due  to  the  plaintiff  upon  the  common  counts.  A  plea  of  set- 
off is  not  in  confession  and  avoidance. 

[Lord  Campbell,  C.  J.     I  should  have  thought  it  peculiarly  so.] 

But,  admitting  that  to  be  so,  this  plea  is  good  in  law.  The  objec- 
tion made  to  it  is,  that  as  the  plaintiff  sues  for  work  and  labor  done 
for  the  testator,  and  alleges  a  promise  to  the  testator,  a  plea  setting 
off  a  debt  due  to  the  defendants  as  executors  cannot  be  supported ; 
and,  because  it  is  pleaded  to  all  the  counts  generally,  and  is  bad  as 
to  one  of  them,  therefore  it  is  bad  altogether.  But  the  rule  which  has 
prevailed  in  actions  by  executors,  does  not  extend  to  actions  against 
executors.  In  Williams  on  Exec.  1473,  3d  edit,  it  is  said — "By 
statute  2  Greo.  2,  c  22,  s.  13,  where  either  party  sues  or  is  sued  as 
executor  or  administrator,  where  there  are  mutual  debts  between  the 
lestator  or  intestate  and  either  party,  one  debt  may  be  set  against  the 
other.  But  in  an  action  by  an  executor  in  his  own  name  to  recover 
money  due  to  the  testator  in  his  lifetime,  and  received  by  the  defend- 
ant after  his  death,  the  defendant  cannot  set  off  a  debt  due  to  him 
from  the  testator."  In  the  present  case  the  plaintiff  is  enforcing  a 
demand  due  from  the  testator  against  the  defendants  as  executors, 
and  they  can  only  be  liable  out  of  the  assents.  It  is,  therefore,  reason- 
able that  they  should  be  allowed  to  set  off  a  debt  due  from  the  plain- 
tiff to  them  as  executors,  and  in  respect  of  which  the  assets  would  be 
increased. 

[Lord  Campbell,  C.  J.  The  declaration  alleges  that  the  testator 
was  indebted  to  the  plaintiff.  The  plea  does  not  allege  that  the  plain- 
tiff was  indebted  to  the  testator,  but  to  the  defendants  as  the  execu- 
tors. Therefore,  the  debts  do  not  seem  to  be  mutual  between  the 
testator  and  the  party,  as  required  by  the  statute  2  Geo.  2,  c.  22. 

Crompton,  J.  There  certainly  is  a  difference  whether  executors 
sue  or  are  sued  as  such.  In  the  first  case,  the  assets  might  be  inter- 
fered with,  if  a  set-off  for  a  debt  due  from  the  testator  to  the  defend- 
ant were  ctllowed,  but  it  is  not  so  in  the  latter  case.  The  difficulty 
arises  from  the  words  of  the  statute  of  set-off] 

The  words  of  the  act  must  be  intended  to  include  such  a  case  as 
this,  where  the  debts  substantially  exist  between  the  same  persons. 
Blakesley  v.  SmaUwood,  8  Q.  B.  638;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Q. 
B.  185,  is  directiy  in  point  There  it  was  held,  that  in  an  action 
against  the  defendants  as  executors,  upon  a  cause  of  action  accruing 
after  the  death  of  the  testator,  a  set-off  for  money  due  from  the  plain- 
tiff to  the  testator  might  be  pleaded.     The  judgment  of  the  court 


1  May  22,  before  Lord  Campbell,  C.  J.,  Coleridge,  J.,  Erle,  J.,  and  Cromp- 
ton, X  A  croe»-rale  was  obtained  by  the  defendant  to  enter  the  verdict  on  the 
ipecial  count,  which  it  is  not  thought  necessary  to  report 
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there  proceeds  on  the  fact,  that  the  declaration  was  founded  on  the 
liability  of  the  defendants  as  executors,  and  that  they  ought,  when  so 
sued,  to  be  allowed  to  show  that  the  testator  was  not  indebted  to  the 
plaintiff  upon  striking  a  balance.  The  present  case  is  the  exact  con- 
verse of  that ;  and,  upon  the  same  reasoning,  the  defendants,  who  are 
sued  as  executors  upon  a  liability  of  their  testator,  must  be  at  liberty 
to  show  that  the  plaintiff  has,  since  the  testator's  death,  incurred  a 
counter-liability  to  them  in  their  representative  capacity.  The  case 
of  Shipma/n  v.  Thompson^  Willes,  103,  is  not  an  authority  to  show 
that  this  set-ofF  cannot  legally  be  made.  They  referred  also  to 
Willes,  264,  n. 

Ogle^  contra.  The  defendants  must  rest  on  the  statute,  and  this  is 
not  a  mutual  debt  They  might  have  sued  in  respect  of  this  debt, 
either  as  executors  or  in  their  own  right ;  and  if  they  had  adopted 
the  latter  course,  the  debt  due  from  the  testator  could  not  have  been 
set  off.  Shipman  v.  Thompson^  and  other  cases,  are  clear  upon  this 
point,  and  the  reasons  in  those  cases  apply  equally  to  the  present 
All  the  authorities  on  the  subject  go  to  show  that  a  set-off  of  this 
nature  cannot  be  made.  The  rule,  therefore,  ought  to  be  made  abso- 
lute. 

Our.  adv.  vuU. 

Judgment  was  now  delivered  by  — 

Lord  Campbell,  C.  J.  Upon  a  rule  for  judgment  non  obstante 
veredicto,  the  question  is  raised,  whether  a  debt  due  to  the  defendant 
as  executor  for  money  had  and  received,  after  the  death  of  the  testa- 
tor, can  be  set  off  against  a  debt  due  from  the  defendant,  as  executor, 
having  become  due  from  the  testator  before  his  death  ?  The  statute 
2  Geo.  2,  c.  22,  gives  the  right  of  set-off  where  there  are  mutual  debts 
between  the  plaintiff  and  the  defendant ;  and  the  debts  above  men- 
tioned are  comprised  in  these  words,  they  being  mutual  and  due  in 
the  same  right  between  the  plaintiff  and  the  defendant  Although 
the  second  clause,  authorizing,  in  the  case  of  a  suit  by  or  against  an 
executor,  the  set-off  of  a  debt  due  from  the  testator,  does  not  apply, 
we  think  that  clause  was  not  intended  to  restrict  the  operation  of 
that  which  preceded.  This  construction  was  adopted  in  Blakesleyy. 
Smallwood,  and  a  set-off  of  a  debt  from  the  plaintiff  to  the  testator 
was  allowed  against  a  count  upon  an  account  stated  by  the  executor 
with  the  plaintiff  Against  this  view,  the  plaintiff  contended  that 
such  a  set-off  had  been  held  illegal  in  Shipman  v.  Thompson,  and  the 
cases  referred  to  in  Willes,  264,  in  notis.  But  upon  examination, 
these  authorities  do  not  appear  to  support  the  position  contended  for. 
In  Shipman  v.  Thompson  the  plaintiff  sued  for  money  due  to  the  tes- 
tator, received  by  the  defendant  after  his  death,  and  the  defendant 
attempted  to  set  off  a  debt  from  the  testator  before  his  death,  so  that 
the  question  appears  the  same,  the  parties  being  reversed.  But  the 
plaintiff  in  that  case  sued  in  his  own  right,  and  not  as  executor.  This 
he  had  the  option  of  doing,  in  respect  of  money  received  after  the 
death ;  and  as  he  was  suing  in  his  own  right,  a  debt  due  from  the 
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testator  was  not  a  mutual  debt  within  either  clause  of  the  statute. 
In  respect  of  such  a  debt,  the  executor  may  sue  in  either  capacity ; 
and  by  suing  in  his  own  right,  and  so  preventing  the  set-off,  he  pre- 
vents  a  creditor  from  interfering  with  the  distribution  of  assets ;  while 
on  the  other  hand,  if,  when  sued  as  an  executor  for  a  debt  due  before 
the  death,  he  is  allowed  to  elect  to  treat  a  debt  accruing  after  the 
death  as  due  to  him  as  executor,  the  same  mischief  is  prevented.  A 
plaintifF,  while  wrongfully  withholding  assets  equal  to  the  debt  he 
claims,  ought  not  to  be  allowed  to  take  from  the  assets  a  further 
amount  in  payment  of  that  debt,  and  force  the  executor  to  the  risk 
and  waste  of  another  action  for  the  assets  so  wrongfully  withheld, 
instead  of  making  a  set-oif  in  the  first  action. 

Rvie  discharged.^ 


Kernot  t?.  Pittis.* 

Jane  18,  1852. 

imkeni — Discharge  without  Adjudication — Vesting  Order  —  ISr  2 
Fid.  c.  110,  ss.  37,  44 — Action  by  Insolvent— Pleading — Tra- 
verse. 

Where  an  insolyent,  who  has  petitioned  for  his  discharge  under  the  1  &  2  Yiet.  c.  110,  is 
dneharged  out  of  custody  hy  the  default  or  consent  of  nis  detaining  creditor,  without  any 
idjodication  being  made :  — 

^  by  LosD  Campbell,  C.  J^  and  Oolbkidob,  J^  (affirming  Grangt  t.  TridceU^  21  Law 
I  Sq>.  (v.  s.)  Q.  B.  26:  8.  o.  7  £ng.  Bep.  431);  that  upon  such  dischar;^  the  Testing 
order  becomes  yoid,  ana  iheX  the  property  whic^  had  passed  to  the  assignees  under  it 
rerwts  in  the  insolvent. 

^by  £blb,  J.,  that  the  vesting  order  continues  in  force  notwithstanding  such  discharge 
uiil  made  null  by  the  Insolvent  Court 

Scctkm44  of  the  1  &  2  Yict  c  110,  provides  that,  in  case  any  prisoner  as  to  whose  estates 
and  dfeets  any  resting  order  shall  have  been  made  shall,  by  the  consent  or  default  of  his 
detaittlDg  creditor^  be  discharged  out  of  custody  without  any  adjudication  being  made,  in 
socfa  case  no  action  shall  be  commenced  against  the  provisional  assignee,  nor  a^nst  any 
pcnoa  duly  acting  under  his  authority,  except  to  recover  any  property,  &a,  of  sucn  prisoner 
detained  after  an  order  made  by  the  Insolvent  Court  for  the  dehvery  theieof  and  demand 
Bade  thereupon.  To  an  action  of  detinue,  the  plea  stated  proceedings  in  the  Insolvent 
Court  and  the  making  of  a  vesting  order,  whereoy  the  goods  of  the  plaintiff  in  the  deda- 
ntioa  mfflitioned  became  vested  in  8.  S.,  the  provisional  assignee ;  and  alleged  that  the 
^efindant,  as  the  servant  and  by  the  authority  of  the  said  S.  S.,  so  being  such  provisional 
>»gnee  after  the  making  of  the  said  vesting  order,  detained  the  said  goods  in  the  declara- 
tion mentioned.  The  replication  alleged  that,  before  the  defendant  detained  the  said  ^oods, 
^  plaintiff  was  discharged  out  of  custcldy  by  the  default  of  his  detaining  creditor,  without 
uy  adindication  being  made  by  the  court,  and  ^t  the  defendant  did  not  detain  the  said 
pidi  by  virtue  of  anv  order,  authority,  or  command  of  the  said  S.  S.  made  or  given  to 
tfae  defendant  before  the  plamtiff  was  so  discharged  as  aforesaid. 


>  On  die  other  hand,  if  a  suit  be  brought  by  an  executor  to  recover  a  demand  due 
^M  executor,  and  created  since  the  decease,  the  debtor  cannot  set  off  a  claim  due 
^  from  the  testator  m  his  lifetime.    The  autiiorities  generally  agree  on  this  point 

« 21  Law  J.  Bep.  (s.  B.)  Q.  B.  418. 
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On  special  demturrer  to  the  replication :  — 

Hdd^  that  it  admitted  that  the  goods  were  detained  hj  the  defendant  nnder  the  aatfaoritj  of 
S.  S.  given  after  the  plaintiff's  discharge,  but  before  any  order  of  the  Insolvent  Court  for 
the  delivery  of  ^e  goods ;  and  that,  even  supposing  on  the  discharge  without  adjudication, 
the  property  revested  in  Uio  insolvent,  the  plea  was  an  answer  to  the  action. 

HM  also,  that  the  allegation  in  the  plea,  that  the  defendant,  detained  by  the  authority  of. 
the  provisional  assignee,  was  not  premature,  and  might  have  been  traversed  by  the  itpli- 
cation. 

Detinue.     The  declaration  was  in  the  usual  form. 

Plea.     That  before  the  accruing  of  the  causes  of  action,  to  wit,  on 
&C.,  the  plaintiff  then  being  a  prisoner  in  actual  custody  within  the 
Queen's  Prison,  detained  at  the  suit  of  one  J.  P.,  for  the  sura  of,  &€., 
and  also  detained  in  the  said  prison,  at  the  suit  of  T.  M.  C,  for  the 
sum  of,  &c.,  did,  whilst  he  was  and  continued  to  be  such  prisoner  in 
such  actual  custody  as  aforesaid,  to  wit,  on,  &c.,  by  the  permission, 
leave,  and  order,  of  the  Court  for  the  Relief  of  Insolvent  Debtors, 
duly   and  according  to  the  directions  and  provisions  of  the  1  &  2 
Vict.  c.   110,  apply  by   petition,  in   a   summary  way,  to  the  said 
Court  for  the   Relief  of  Insolvent  Debtors,  for  his  discharge  from 
such  custody,  according  to  the  provisions  of  the  said  act,  in  which 
petition   was    stated,    &c.,   and  which   said    petition  was,   within 
the  time  prescribed  by  the  said  act,  duly  subscribed  by  the  plain- 
tiff, and  was  forthwith,  to  wit,  on,  &c.,  filed  in  the  said  court  pur- 
suant to  the  said  act.     That  upon  the  said  filing  of  the  said  peti- 
tion, and  before  the  commencement  of  the  suit,  the  plaintiff  then  and 
still  being  a  prisoner  in  actual  custody  as  aforesaid,  the  said  court,  in 
pursuance  and  according  to  the  said  statute,  ordered  that  all  the  real 
and  personal  estate  and  effects  of  the  plaintiff  (except  the  wearing 
apparel,  &c.),  and  all  the  future  estate,  right,  &c.,  of  the  plaintiff,  in  or 
to  any  real  or  personal  estate  and  effects  which  he  might  purchase, 
or  which  might  revert,  descend,  or  be  devised  or  bequeathed  or  come 
to  him,  before  he  should  become  entitled  to  his  final  discharge,  in  pur- 
suance of  the  said  act,  according  to  the  adjudication  made  in  that 
behalf,  or  in  case  the  plaintiff  should  obtain  his  full  discharge  with- 
out any  adjudication  being  made  by  the  said  court,  then  before  the 
plaintiff  should  be  fully  discharged  from  custody,  and  all  debts  due  or 
growing  due  to  him,  the  plaintiff,  or  to  be  due  to  him  before  such  dis- 
charge as  aforesaid,  should  be  vested  in  the  provisional  assignee  for 
the  time  being  of  the  estate  and  effects  of  insolvent  debtors  in  Eng- 
land, his  successors  and  assigns ;  which  said  order  was  then,  and  whilst 
the  plaintiff  was  and  continued  to  be  a  prisoner  in  actual  custody  as 
aforesaid,  duly  entered  of  record  in  the  said  court,  and  then,  during 
the  last-mentioned  time,  was  published  according  to  the  directions  of 
the  said  court ;  by  virtue  of  which  said  order  and  the  said  statute,  the 
said  goods  and  chattels  in  the  declaration  mentioned,  and  all  rights 
of  action  in  respect  thereof  then,  and  before  accruing  of  the  causes  of 
action,  and  whilst  the  plaintiff  was  and  continued  to  be  a  prisoner  in 
actual  custody  as  aforesaid,  became  and  were  vested  in  the  said  pro- 
visional assignee,  to  wit,  one  S.  S.,  &c. ;  and  that  the  defendant,  as 
servant  and  by  the  authority  and  command  of  the  said  S.  S.^  as  and 
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80  being  such  provisional  assignee  as  aforesaid,  after  the  making  of 
the  said  vesting  order  as  aforesaid,  detained  the  said  goods,  &c. 

Replication,  that  after  the  making  of  the  said  vesting  order,  and 
before  the  defendant  detained  the  said  goods  and  chattels  in  the  de- 
claration mentioned,  to  wit,  on,  &c.,  the  plaintiff  was  discharged  out 
of  the  said  custody  by  the  default  of  the  said  J.  P.,  and  by  the  con- 
sent of  the  said  T.  M.  C,  the  said  detaining  creditors  of  the  plaintiff, 
without  any  adjudication  being  made  in  that  behalf  upon  the  said 
petition  of  the  plaintiff  by  the  said  Court  for  the  Relief  of  Insolvent 
Debtors  ;  and  that  the  defendant  detained  and  detains  the  said  goods 
and  chattels  after  the  plaintiff  had  been  so  discharged  as  aforesaid, 
and  did  not,  nor  does  he  detain  the  same,  or  any  or  either  of  them, 
by  virtue  of  any  order,  authority,  or  command  of  the  said  S.  S.,  made 
or  given  to  the  defendant  before  the  plaintiff  was  so  discharged  as 
aforesaid.     Verification. 

Special  demurrer,  on  the  grounds  that  the  replication  admits  the 
existence  of  the  vesting  order,  but  shows  no  order  of  the  Insolvent 
Court  revesting  the  goods  in  the  plaintiff,  and  consequently  admits 
that  the  plaintiff  has  no  title  to  maintain  the  action ;  that  the  dis* 
charge  of  the  plaintiff  operated  only  to  discharge  his  person  from 
custody,  and  did  not  revest  in  him  the  property,  title,  or  right  of  pos- 
session in  the  said  goods ;  that  the  allegation  in  the  replication  that 
the  defendant  did  not  detain,  nor  does  he  detain  the  goods  and  chat- 
tels by  virtue  of  any  order,  authority,  or  command  of  the  said  S.  S., 
made  or  given  to  the  defendant  before  the  plaintiff  was  discharged,  is 
ambiguous,  as  it  cannot  be  collected  therefrom  whether  it  means  to 
deny  absolutely  that  S.  S.  ever  gave  the  defendant  authority  or  com- 
mand to  detain  the  said  goods,  or  only  to  deny  that  the  said  author- 
ity or  command  was  made  or  given  before  the  plaintiff  was  dis- 
charged from  custody,  or  whether  it  means  to  deny  the  authority  or 
command  referred  to,  or  that  the  detention  by  the  defendant  was  in 
virtue  of  that  authority ;  that  the  replication  does  not  anywhere  show 
that  the  said  goods  were,  at  any  time  after  the  making  of  the  vesting 
(»4er,  in  the  possession  of  the  plaintiff,  &c. 

Joinder  in  demurrer. 

WilleSj  in  support  of  the  demurrer  (June  4  and  8.)  One  question 
which  may  be  here  raised  is  the  same  as  that  decided  in  Grcmge  v. 
TrickeU,  21  Law  J.  Rep.  (n.  s.)  Q.  B.  26;  s.  c.  7  Eng.  Rep.  431,  where 
it  was  held  that  the  discharge  out  of  custody  of  an  insolvent,  with 
the  consent  of  his  detaining  creditor,  without  adjudication,  had  the 
effect  of  revesting  in  the  insolvent  the  estate  and  effects  which  had 
passed  by  the  vesting  order  to  the  provisional  assignee.  But  there  is 
a  material  distinction  between  that  case  and  the  present  Here,  the 
defendant  justifies  under  the  provisional  assignee,  which  was  not  the 
case  there.  The  1  &  2  Vict  c.  110,  s.  44,  makes  a  broad  distinction 
between  the  provisional  assignee  and  those  acting  under  his  autho- 
rity, and  all  other  persons.  No  action  is  to  be  commenced  against 
SQch  assignee  or  any  person  duly  acting  under  his  authority,  except 
to  recover  any  property,  money,  estate,  or  effects  of  such  prisoner. 
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detained  after  an  order  made  by  the  Insolvent  Court  for  the  delivery 
thereof  and  demand  made  thereupon.  Here  no  such  order  of  the 
court  has  been  made.  Therefore,  even  if  Grange  v.  Trickett  be  well 
decided,  the  defendant  is  entitled  to  judgment  on  this  record.  But 
it  is  submitted  that  Grange  v.  Trickett  is  not  correct  in  law.  The 
former  Insolvent  Act  throws  some  light  on  the  1  &  2  Vict  c.  110,  in 
this  respect  [He  referred  to  53  Geo.  3,  c  102,  ss.  10, 13,  and  1  Geo. 
4,  c  119,  ss.  4,  7,  and  to  the  7  Geo.  4,  c.  67.  ss.  11, 18,  35.]  The 
main  alteration  effected  by  the  1  &  2  Vict  c  110,  was  to  give  credit- 
ors a  right  of  petitioning,  and  to  substitute  the  vesting  order  under 
section  37,  in  the  place  of  an  assignment  In  the  event  of  such  a 
discharge  as  the  present,  the  estate  of  the  insolvent  remains  vested  in 
the  assignees  to  be  distributed  under  section  62,  unless  the  Insolvent 
Court  makes  an  order  for  revesting  it  in  the  insolvent. 

[Lord  Campbell,  C.  J.  What  power  is  there  to  make  such  an 
order?] 

The  proviso  at  the  end  of  section  37,  expressly  gives  the  court 
power  to  make-BUch  an  order  upon  a  creditoi^s  petition.  The  court 
has  also  a  disoretionarv  power  to  dismiss  the  insolvent's  own  peti- 
tion. It  is  plain,  therefore,  that  the  estate  does  not,  under  all  circum- 
stances, remain  vested  in  the  assignees.  Section  44  confirms  the 
possession  of  the  assignees ;  and,  according  to  the  judgment  of  Pat- 
teson,  J.,  in  Grange  v.  Trickett^  the  vesting  order  is  not  void  upon  such 
a  discharge  as  is  there  mentioned,  but  an  order  for  the  delivery  up  of 
the  property  vested  in  him  may  be  made  on  the  assignee.  By  sec- 
tion 41,  there  are  certain  defaults  of  the  detaining  creditor,  by  reason 
of  which  the  insolvent  is  not  to  be  discharged.  It  is,  therefore, 
necessary  that  the  court  should  make  an  order  on  him  so  as  to  ena- 
ble him  to  know  whether  the  discharge  has  properly  taken  place,  as 
otherwise  he^would  be  exposed  to  great  risk. 

Milward,  contra.  It  does  not  appear  in  these  pleadings  that  the 
defendant  justifies  under  the  provisional  assignee.  The  replication 
traverses  that  the  defendant  detains  the  goods  by  virtue  of  any  au- 
thority given  by  the  provisional  assignee,  and  that  traverse  is  admit- 
ted by  the  demurrer.  If  the  property  revested  in  the  insolvent  after 
the  discharge,  the  assignee  could  not,  therefore,  give  any  effectual 
directions  or  authority  as  to  the  property.  Moreover,  the  allegation 
in  the  plea  that  the  defendant  detains  as  servant  and  by  the  authority 
of  the  provisional  assignee,  is  premature,  and  the  plaintiff  was  not 
bound  to  traverse  it  Therefore,  there  is  no  distinction  between 
this  case  and  Grange  v.  Trickett^  which,  it  is  contended,  was  well  de- 
cided. Either  this  replication  is  good,  or  the  plea  is  bad  in  substance, 
for  not  showing  that  the  plaintiff  wcw  in  custody  during  the  whole  of 
the  proceedings.  The  1  &  2  Vict  c  110,  provides  for  two  cases, 
either  a  petition  by  a  prisoner  for  his  own  discharge  under  section  25, 
in  which  case  he  agrees  to  give  up  his  estate  and  effects  in  considera- 
tion of  his  person  being  free  from  process ;  or,  under  section  36,  a 
creditor  may  petition  for  an  order  to  vest  lus  debtor's  estate  in  the 
provisional  assignee,  which  is  a  proceeding  somewhat  analogous  to 
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a  bill  in  equity  filed  by  a  creditor  on  behalf  of  himself  and  all  other 
creditors.  In  either  case  the  vesting  ceases  at  the  moment  when  the 
prisoner  gets  out  of  custody,  without  an  adjudication  by  the  court 
HolHs  V.  Bryant,  12  Sun.  492 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Chanc.  231, 
shows  that  the  petitioning  creditor  cannot  be  compelled  to  assent  to 
the  discharge  where  there  are  other  creditors.  Then  section  37  vests 
in  the  assignee  all  the  existing  estate  ab^lutely,  and  all  future  pro- 
perty which  the  insolvent  may  acquire  up  to  the  time  of  his  final  dis- 
charge by  adjudication,  or  before  he  is  fully  discharged  from  custody 
without  adjudication.  A  final  adjudication  is  made  when  all  his 
creditors  have  been  paid  their  debts  in  full  or  have  accepted  a  com- 
promise ;  until  that  time  he  is  not  discharged  firom  liability.  The 
language  of  the  37th  section  draws  a  line  at  the  time  of  a  discharge 
without  adjudication ;  and  if  the  argument  of  the  defendants  be  cor- 
rect, there  would  be  no  reason  for  any  such  distinction.  Then  the 
proviso  is,  that  in  case  a  prisoner's  petition  is  dismissed  by  the  court, 
the  vesting  order  is  to  be  null  and  void.  In  that  event,  therefore, 
no  order  is  required  to  revest  the  property  in  the  insolvent  The 
case  of  a  discharge  by  the  default  of  the  detaining  creditor  stands  in 
the  same  position  as  a  dismissal  of  the  insolvent's  own  petition,  and 
in  that  case  also  no  order  to  revest  the  property  is  necessary.  Sec- 
tion 38  seems  to  require,  as  the  groundwork  of  the  jurisdiction  of  the 
coort,  that  the  insolvent  should  be  in  actual  custody  during  the  whole 
jwoceedings.  The  court,  therefore,  could  not  dismiss  the  petition  after 
the  discharge  firom  custody.  Drury  v.  Houndsfield  11  Ad.  &  E.  101, 
shows  that  a  creditor  is  not  bound  to  assent  to  the  insolvent's  dis- 
charge. He  referred  also  to  sections  39,  40,  and  41,  and  Buzzard  v. 
Btmsjkld,  4  Mee.  &  W.  368 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  Exch.  3. 
Section  44  is  the  one  on  which  this  question  turns.  It  is  clear  that  it 
if  there  assumed  that,  upon  a  discharge  by  default  of  the  detaining 
creditor  without  adjudication,  the  property  is  revested  in  the  insol- 
vent The  same  provision  is  made  for  the  event  of  a  fiat  in  bank- 
raptcy,  which  avoids  the  vesting  order,  and  divests  the  property  out 
of  the  assignee  in  insolvency  by  section  39.  But  in  tiiat  case,  by 
section  40,  the  vesting  order  is  to  remain  in  the  court,  and,  after  the 
certificate  in  bankruptcy,  the  rights  of  the  provisional  assignee  are  to 
be  the  same  as  if  the  vesting  order  had  still  continued  in  force.  It 
would  have  been  unnecessary  to  provide  that  no  action  should  be 
brought  against  the  assignee,  except  after  an  order  of  the  court,  unless 
the  property  was,  in  the  cases  specified,  divested  out  of  the  assignee. 

[Lord  Campbell,  C.  J.  That  certainly  seems  to  be  assumed  by 
section  44.  But,  is  it  not  inconsistent  with  the  other  parts  of  the 
act?J 

It  is  quite  consistent  with  section  38,  and  various  other  sections  of 
the  act,  which  require  all  proceedings  to  be  taken  during  the  continu- 
ance of  the  custody.  [He  referred  to  sections  62,  69,  70,  71,  72,  74, 
75, 76,  81,  83,  87,  90, 91, 92.]  K  a  prisoner  is  discharged,  his  creditor's 
right  to  the  debt  is  gone.  But  if  the  property  still  remains  in  the 
assignees  to  be  distributed,  the  creditor  would  be  entitled  to  a  divi- 
dend although  the  debt  is  gone. 
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[Erle,  J.  If,  the  day  after  the  discharge,  the  assignee  sells  in  igno- 
rance of  it,  is  he  protected  ?] 

Section  44  might  possibly  operate  to  protect  him,  as  no  action 
could  be  brought  without  the  leave  of  the  court  That  must  be  the 
effect  of  the  order  for  delivery  of  the  property. 

[Erle,  J.  That  clause  is  not  applicable  to  all  times.  For  instance, 
if  the  assignee  comes  a  mOnth  after  the  discharge  and  takes  a  chat- 
tel purchased  since,  he  could  clearly  be  sued.] 

[Lord  Campbell,  C.  J.  Suppose,  under  section  62,  a  dividend 
made  before  adjudication,  and  then  a  discharge  without  adjudication, 
what  would  be  the  effect?] 

The  property  in  the  hands  of  the  assignees  would  revest,  but  as 
to  the  money  already  distributed  the  assignees  would  be  protected 
under  sect.  44.  The  effect  of  the  discharge  is,  to  give  the  creditors 
all  the  rights  which  they  had  before  the  petition  was  filed,  and  it 
should  therefore  follow  that  the  prisoner  should  have  his  property 
again  in  order  to  meet  their  demands. 

WilleSj  in  reply.  It  is  said  to  be  necessary  that  the  custody  should 
continue,  in  order  to  give  the  court  jurisdiction  to  deal  with  the  pro- 
perty, and  that,  therefore,  if  the  custody  determines,  the  vesting  order 
is  at  once  avoided.  But  suppose  the  insolvent  dies,  there  is  in  that 
case  no  provision  for  divesting  the  property  out  of  the  assignee,  and 
it  might  go  on  to  be  distributed,  although  all  power  to  deal  person- 
ally with  the  insolvent  is  gone.  Section  28  only  excludes  from  the 
benefit  of  the  act  an  insolvent  who  petitions,  unless  he  remains  in 
prison  during  all  the  proceedings,  but  it  does  not  show  that  the  ju- 
risdiction of  the  court  over  the  estate  is  taken  away.  Section  40, 
relating  to  a  fiat  in  bankruptcy,  is  strongly  in  favor  of  the  defendant's 
argument.  The  property  is  to  be  divested  up  to  the  time  of  the  cer- 
tificate in  bankruptcy,  but  then  the  provisional  assignee's  title  is  to 
attach  again. 

[Coleridge,  J.  It  makes  the  vesting  order,  which  was  before  void, 
again  valid.] 

But  it  shows  strongly  that  the  policy  of  the  act  is  not  that  an 
insolvent  who  gets  out  of  prison  without  adjudication  should  have 
all  his  property  ipso  facto  revested  in  him. 

[Lord  Campbell,  C.  J.  The  Insolvent  Act  is  founded  on  a  cessio 
bonorum ;  but,  according  to  your  argument,  a  debtor  may  be  stripped 
of  all  his  property,  and  derive  no  benefit  from  the  act,  where  his  de- 
taining creditor  chooses  to  discharge  him.] 

The  court  has  a  discretionary  power  to  dismiss  the  petition,  in 
which  event  the  property  would  revest  in  him,  and  they  would  by 
that  mode  prevent  a  creditor  from  doing  injustice  to  the  insolvent. 

[Lord  Campbell,  C.  J.  If  the  property  has  been  all  sold,  that 
would  be  but  a  slender  remedy.] 

That  is  a  risk  which  must  be  run  by  him  whose  misfortunes  have 
rendered  it  necessary.  No  injury  is  done  by  distributing  the  debtor's 
property  among  his  creditors.  Then,  as  to  section  44,  it  contcuns  no 
distinct  enactment  that  upon  a  discharge  without  adjudication  the 
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Testing  Older  is  to  become  void,  and  previous  sections  of  the  act  do 
contain  sach  an  express  enactment  in  certain  cases,  but  not  in  that 
particular  event  The  rule  of  construction,  therefore,  applies,  that 
the  legislature  did  not  intend  such  a  result  in  that  instance.  It  is  no 
doabt  to  some  extent  inconsistent  with  a  continuance  of  the  vesting 
order,  that  the  assignees  should  require  protection,  but  in  other  re- 
spects it  is  quite  consistent  with  it. 

[Coleridge,  J.  The  latter  part  of  section  44  seems  to  assume  that 
the  right  to  the  property  is  in  the  insolvent,  and  that  all  he  requires  is 
an  order  upon  the  assignees  to  deliver  it  up.] 

Those  words  give  a  power  to  the  court  to  order  the  property  to  be 
given  up  after  l£e  insolvent  has  been  discharged  without  adjudica- 
tion ;  the  preceding  part  of  the  clause  must  be  rejected  as  superfiu- 
000.  Then,  as  to  the  pleadings,  a  vesting  order  had  been  duly  made, 
and  tiie  acts  of  the  defendant  were  done  under  the  authority  of  the 
pforisional  assignee.  The  plaintiff  is  m  the  position  of  a  person  dis- 
charged without  any  adjudication,  and  by  section  44  he  is  inca- 
pable of  maintaining  an  action  against  a  person  in  the  position  of  the 
defendant,  except  in  respect  of  property  detained  after  an  order  of 
the  court  for  its  delivery,  and  a  demand  thereof.  The  replication 
does  not  traverse  the  authority,  but  only  that  the  authority  W8is 
given  before  the  discharge.  It,  therefore,  admits  the  authority.  It  is 
said  that  this  allegation  in  the  plea  is  ^4eaping  before  the  stile." 
Bat  the  plea  would  show  no  justification  of  the  defendant  without  it, 
aa  a  mere  stranger  has  no  right  to  detain  the  property.  The  plain- 
tiff was,  therefore,  bound  to  deny  pr  to  confess  and  avoid  that  allega- 
tion. 

Cur.  adv.  vuU. 

The  learned  judges  now  delivered  their  opinions  seriaHm. 

Lord  Campbell,  C.  J.  I  do  not  think  that  I  am  called  upon  in 
tkis  case  to  review  our  decision  in  Grange  v.  Tricketty  as  the  defend- 
ant is  entitled  to  our  judgment,  whether  the  property  in  the  goods 
inentioned  in  the  declaration  did  or  did  not  re- vest  in  the  plaintiff  on 
his  discharge  firom  custody.  If  the  property  still  remains  in  the  pro- 
visional assignee,  of  course  the  action  is  not  maintainable.  But  if  it 
re-vested  in  the  plaintiff,  still  I  think  there  is  a  good  defence  under 
section  44  of  1  &  2  Vict  c  110,  which  enacts,  "that  in  case  any 
pnsoner,  as  to  whose  estate  and  effects  any  vesting  order  shall  have 
^n  made,  shall  by  the  consent  and  default  of  his  detaining  creditor 
be  discharged  out  of  custody  without  any  adjudication  being  made, 
u|  aich  case  no  action  or  suit  shall  be  commenced  against  such  pro- 
^^i^onal  assignee,  or  against  any  assignee  or  assignees  appointed 
ondertMs  act,  nor  against  any  person  duly  acting  under  his  or  their 
aotbority,  except  to  recover  any  property,  estate,  money,  or  eflFects  of 
snch  prisoner,  detained  after  an  order  made  by  the  said  court  for  the 
Wvery  thereof,  and  demand  made  thereupon." 

The  defendant,  in  his  plea,  after  setting  out  the  proceedings  in  the 
Inaolvent  Court,  down  to  the  making,  recording,  and  publishing  of 
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the  vesting  order,  whereby  the  goods  in  the  declaration  mentioned 
became  vested  in  Samuel  Sturges,  the  provisional  assignee,  further 
says,  that  he,  the  defendant,  "  as  servant,  and  by  the  authority  and 
command  of  the  said  Samuel  Sturges,  as  and  so  being  such  provi- 
sional assignee  as  aforesaid,  after  the  making  of  the  said  vesting 
order  as  aforesaid,  detained  the  said  goods  in  the  said  declaration 
mentioned  as  therein  alleged,  as  he  lawfully  might  for  the  cause 
aforesaid."  The  replication  does  not  allege  that  any  order  had 
been  made  by  the  Insolvent  Court  for  the  delivery  of  the  goods 
to  the  plaintiff,  or  that  they  had  been  demanded  from  the  pro- 
visional assignee  or  from  the  defendant ;  but  after  stating  the  plain- 
tiff's discharge  out  of  custody,  without  any  adjudication,  with  the 
consent  of  the  detaining  creditors,  concludes  with  merely  averring 
that  "  he  did  not  detain,  nor  does  he  detain,  the  said  goods  by  vir- 
tue of  any  order,  authority,  or  command  of  the  said  Samuel  Stur- 
ges, made  or  given  to  the  defendant  before  the  plaintiff  was  so  dis- 
charged as  aforesaid."  The  plaintiff  thus  admits  that  the  goods 
were  detained  by  the  defendant  under  the  authority  and  command 
of  Sturges,  the  provisional  assignee,  given  after  the  plaintiff 's  dis- 
charge from  custody,  but  before  any  order  by  the  court  for  the  deli- 
very of  the  goods  or  demand  made  thereupon.  Must  not  the  defend- 
ant be  taken  to  have  detained  the  goods  under  the  authority  of 
Sturges  within  the  meaning  of  the  enactment  referred  to  ?  It  seems 
quite  clear  that  Sturges  himself  would  not  have  been  liable  to  an 
action  if  he  had  detained  the  goods  in  his  own  hands,  after  the 
plaintiff  was  discharged  from  custody,  till  an  order  for  delivery  and 
demand.  Can  it  be  contended,  then,  that  a  warehouseman,  agent, 
or  servant  employed  by  him  to  keep  them  safely  is  liable  to  this 
action  ?  I  think  that  the  same  protection  is  extended  to  him  as  to 
the  provisional  assignee.  We  are  now  arguing  upon  the  supposi- 
tion, that  the  discharge  of  the  debtor  before  adjudication  re-vests  in 
him  the  property  in  his  effects  which  had  vested  in  his  provisional 
assignee.  To  protect  the  provisional  assignee  and  those  acting 
under  his  authority  from  an  action  for  detaining  goods,  till  they  know 
authentically  that  the  debtor  is  entitied  to  them,  and  they  have  an 
opportunity  of  delivering  them  up  to  him,  it  seems  to  me  that  this 
very  reasonable  provision  is  inlroduced,  which  is  quite  consistent 
with  the  title  being  in  the  debtor,  and  with  his  having  a  right  to  call 
upon  the  court  to  make  an  order  for  restoring  the  goods,  as  suggested 
by  my  brother  Patteson  in  Grange  v.  TricketU  Objection  was 
made  to  the  allegation  in  the  plea  of  a  detainer  by  authority  of  the 
provisional  assignee,  on  the  ground  that  it  was  premature,  and,  there- 
fore, that  there  was  no  occasion  to  traverse  it ;  but  I  am  of  opinion 
that  this  allegation  might  be  introduced  into  the  plea,  and  that  on 
the  demurrer  to  the  replication  as  it  is  framed,  there  ought  to  be 
judgment  for  the  defendant 

Coleridge,  J.  I  agree  with  my  Lord  Campbell  in  thinking  that 
it  is  not  necessary  in  this  case  to  review  our  former  decision  in 
Grange  v.  Trickeit,     It  is  unnecessary  for  me  at  present  to  say  more 
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than  that,  up  to  the  present  time,  I  have  neither  read  nor  heard  any 
thmg  which  satisfies  me  that  that  decision  is  wrong.  I  agree  also  in 
the  conclusion  to  which  Lord  Campbell  has  come  on  the  present 
pleadings,  and  also  in  the  reasons  on  which  he  has  founded  that  con- 
dosion  ;  and  it  is  unnecessary  for  me  to  say  any  thing  more. 

Erle,  J.  I  am  of  opinion  that  the  vesting  order,  mentioned  in  the 
plea,  continues  in  force,  notwithstanding  the  discharge  from  custody, 
with  the  consent  of  the  plaintiff,  mentioned  in  the  replication.  The 
vesting  order,  under  section  37,  transfers  the  property  to  the  assignee  ; 
and  there  is  no  provision  for  defeating  that  title,  or  making  the 
vested  order  void,  or  its  power  to  cease  by  such  a  discharge  from 
custody.  The  pernicious  effect  of  enabling  the  insolvent  to  collude 
with  the  detaining  creditor,  for  the  purpose  of  defeating  the  rights 
of  the  other  creditors,  is  obvious,  and  that  effect  would  be  prevented 
by  holding  the  vesting  order  valid  until  an  adjudication  under  section 
37  had  rendered  it  void.  With  respect  to  section  44,  although  the 
provisions  for  the  protection  of  the  assignee  may  be  superfluous, 
unless  the  vesting  order  is  rendered  void,  stifl  I  think  it  a  sounder 
coDstruction  to  hold  them  to  be  superfluous,  rather  than  to  create  by 
conjecture  a  defeasance  to  an  important  title  for  the  purpose  of  find- 
ing an  application  for  them.  It  is  unnecessary  for  me  to  say  more, 
as  the  reasons  for  this  construction  are  fully  and  clearly  given  in  the 
judgment  of  Mr.  Commissioner  Law,  In  the  matter  of  Henry  Charles 
Mmder}  The  44th  section  has  been  construed,  by  my  lord  and  my 
brother  Coleridge,  to  protect  the  assignee  from  any  action  until  after 
an  order  for  delivery  of  property  by  that  court,  although  the  vesting 
order  is  rendered  void  by  a  discharge  from  custody,  and  so  to  defeat 
the  present  plaintiff.  But  if  the  vesting  order  was  intended  to  be 
made  void,  it  is  anomalous  to  suppose  it  should  have  force,  after 
avoidance,  to  protect  the  person  who  was  assignee  under  it,  for  a  tak- 
ing or  keeping  of  the  property  of  the  person  that  was  insolvent  sub- 
sequent to  such  avoidance,  and  to  debar  the  alleged  insolvent  from 
the  common  remedies  for  protection  of  property,  until  he  should 
obtain  an  order  of  that  court  authorizing  him  to  use  such  remedies. 
By  this  construction,  the  legislature  would  have  made  the  vesting 
order  void,  and  at  the  same  time,  for  many  purposes  valid,  until  an 
order  of  the  Court  for  Insolvent  Debtors  should  have  been  made, 
which  seems  an  inconsistency ;  and  anomalies  with  respect  of  title  to 
property  are  introduced ;  and  as  all  the  advantages  of  this  construc- 
tion would  be  obtained  without  inconsistency  or  anomaly,  by  holding 
the  vesting  order  valid  until  made  null  by  the  court,  1  dissent  from 
the  construction  holding  it  void,  and  the  assignee,  after  its  avpidance, 
to  be  protected  thereby .^ 

^  This  judgment,  which  had  been  printed,  was  referred  to  in  the  course  of  the  argu- 
meiit. 

*  Ckompton,  J.,  having  heard  part  only  of  the  argument,  did  not  deliver  any  jadg- 
ment 

vol.  XIV.    .  8 
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Milwardj  then,  prayed  leave  to  amend  the  replication,  in  order  that 
the  question  decided  in  Grange  v.  Trickett  might  be  raised  in  the 
Exchequer  Chamber.  The  court  permitted  him  to  amend  accord- 
ingly, otherwise  judgment  for  the  defendant 

The  pleadings  having  been  amended,  the  demurrer  came  on  again 
for  argument  (Nov.  10),  when  the  court  ordered  that  judgment  should 
be  entered  for  the  plaintiff,  in  accordance  with  the  decision  in  Grange 
V.  Trickett. 

Judgment  for  the  plaintiff. 


Reoina  v.  Avery.^ 

Ma7  26,  1852. 

Municipal  Corporatiorf  Act  —  Voting  Paper —  Signature  by  Initials^ 
Description  of  Qualification. 

Where,  at  an  election  of  councillors  for  a  borough,  the  voting  paper  is  signed  with  the  snr- 
name  and  the  initial  of  the  christian  name  of  the  burgess  voting,  it  is  a  sufficient  com- 
pliance with  section  32  of  the  5  &  6  Will.  4,  c.  76. 

The  voting  paper  described  the  property  in  respect  oi  which  a  burgess  voted,  as  "  Pilton 
Street"  He  was  described  in  the  burgess  roll  as  "  of  Pilton,"  and  his  qualifying  property 
*'  House,  in  the  Street"  It  appeared  m  evidence  that  Pilton  consisted  of  only  one  main 
street,  which  was  called  "  Pilton  Street,"  or  •*  the  Street,"  indiscriminately :  — 

Held,  that  the  voting  paper  was  sufficient 

Information  in  the  nature  of  a  quo  warranto  for  exercising  the 
office  of  councillor  of  the  borough  of  Barnstaple. 

The  plea  stated  that  the  defendant,  being  duly  qualified,  was 
elected  a  councillor  of  the  said  borough. 

The  replication  traversed  that  the  defendant  was  elected  mode  et 
formdy  on  which  issue  was  joined. 

At  the  trial,  before  Erie,  J.,  at  the  last  Devonshire  spring  assizes, 
several  of  the  votes  given  on  behalf  of  the  defendant  were  objected 
to  as  invalid,  but  the  learned  judge  was  of  opinion  that  sufficient 
ought  not  to  be  struck  off  to  turn  the  scale  of  the  election,  and  direct- 
ed a  verdict  to  be  returned  for  the  defendant,  subject  to  leave  reserved 
to  the  relator  to  apply  to  the  court  to  enter  a  verdict  for  the  crown  if 
certain  votes  objected  to  by  him  at  the  trial  were  invalid.  One  class 
of  votes  objected  to  was  taken  to  be  represented  by  the  case  of  a 
voter  described  on  the  burgess  roll  as  "  Ambrose  Toop  Powning," 
who  delivered  a  voting  paper  signed  "  A.  T.  Powning."  It  was 
admitted  that  in  these  cases  there  was  no  doubt  as  to  the  identity  of 
the  party  voting,  or  his  qualification  to  vote,  and  the  objection  was 
rested  solely  upon  the  ground  that  a  signature  by  initials  was  not  a 
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compliance  with  the  Municipal  Corporation  Act  Another  set  of 
votes  depended  upon  the  following  case :  —  James  Cooksley,  who 
was  described  in  the  burgess  roll  as  "of  Pilton"  and  his  qualifying 
property  as  "  House  in  the  Street,"  delivered  in  a  voting  paper  signed 
"James  Cooksley,  Pilton  Street."  It  appeared  in  evidence  that  Pil- 
ton  was  a  parish  lying  partly  in  the  borough,  and  that  it  consisted  of 
one  main  street,  and  other  lanes  and  small  slreets ;  and  that  the  main 
thoroughfare  was  called  "  Pilton  Street,"  or  "  the  Street"  indiscrimi- 
nately. 

A  rule  nisi  to  enter  a  verdict  for  the  crown  having  been  obtained 
pursuant  to  the  leave  reserved, — 

Orowder  and  TapreU  now  showed  cause.  The  signature  by  initials 
is  a  sufficient  compliance  with  the  5  &  6  WiU.  4,  c  76.  All  that  is 
required  by  the  32d  section  is  that  the  voting  paper  should  be  "  signed 
with  the  name  of  the  burgess  voting."  The  signature  may  be  made, 
as  here,  in  the  voter's  ordinary  way.  Such  a  signature  would  be 
sufficient  to  satisfy  the  provision  in  the  Statute  of  Frauds.  No  doubt 
can  arise  as  to  the  identity  of  the  voter,  for  he  appears,  and  may  be 
asked  to  affirm  himself  to  be  the  person  named.  There  could  be  no 
deception  practised.  Every  means  existed  for  ascertaining  the  cor- 
rectness of  the  signature.  The  case  of  The  Queen  v.  Hdrtlepoolj  2  L. 
M.  &  P.  666  ;  s.  c.  8  Eng.  Eep.  303,  is  a  strong  authority  here,  and 
establishes  that  it  is  enough  if  the  signature  be  such  as  the  party  is 
usually  known  by.  Where  the  christian  name  is  required  in  full,  it 
is  usually  so  expressly  provided.  It  is  so  in  Schedule  (D.)  to  this 
very  act,  ftnd  in  the  schedule  to  the  Reform  Act,  and  in  the  Registra- 
tion of  Voters  Act,  6  Vict  c.  18,  s.  40,  and  in  the  6  &  7  Wil  4,  c. 
70, 8. 14,  relating  to  the  publishing  of  newspapers.  The  Uniformity 
of  Process  Act,  2  &  3  WiU.  4,  c.  39,  s.  12,  requires  every  writ  to  be 
indorsed  with  the  name  of  the  attorney  suing  it  out,  and  it  has  been 
held  that  the  attorney's  christian  name  need  not  be  stated.  Pickman 
V.  CoUiSy  3  Dowl.  P.  C.  429 ;  Hartley  v.  Rodenhurst,  4  lb.  748.  They 
referred  also  on  this  point  to  Owen  v.  Scales j  10  Mee.  &  W.  657 ; 
8. 0. 12  Law  J.  Rep.  (n.  s.)  Exch.  26 ;  James  v.  Swift,  4  B.  &.  C.  681; 
and  Roberts  v.  Williams,  2  Cr.  M.  &  R.  662  ;^s.  c.  5  Law  J.  Rep- 
(x.  s.)  M.  C.  23.  But,  further,  this  is,  at  most,  a  misnomer  or  inaccu- 
rate description,  which  is  cured  by  the  interpretation  clause  of  the  5 
1 6  Will.  4,  c.  76. 

The  Attorney'  General,  Slade  and  M.  Smith,  in  support  of  the  rule. 
Section  15,  of  the  5  &  6  Will  4,  c  76,  requires  that  the  burgess  list 
shall  be  made  out  in  the  form  given  in  Schedule  (D.),  which  requires 
expressly  the  christian  and  surname  at  full  length,  and  the  intention 
was  that  the  voting  paper  should  correspond  with  the  burgess  list,  so 
that  there  might  be  no  doubt  as  to  the  identity  of  the  party.  There 
was  no  necessity  to  express  in  the  32d  section  that  the  burgess  should 
sign  at  full  length ;  that  was  sufficiently  indicated  by  requiring  that 
the  name  in  the- voting  paper  should  correspond  with  the  name  in  the 
burgess  list     The  proper  rule  applicable  to  this  question  is  that  laid 
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down  by  Wilde,  C.  J.,  in  Eidsforih  v.  Farrer^  4  Com.  B.  Rep.  9 ; 
8.  c.  rum.  Farter  v.  Edsworth^  16  Law  J.  Rep.  (n.  s.)  C.  P.  132.  The 
"  name"  of  a  party,  according  to  its  general  acceptation,  implies  both 
the  christian  names  and  surname  at  full  length.  That  is  the  way  in 
which  it  would  appear  on  the  burgess  roU,  and  it  should  be  so  signed 
to  the  voting  paper. 

[Lord  Campbell,  C.  J.  The  legislature  expressly  requires  that  in 
regard  to  the  person  voted  for,  but  it  has  used  different  language  as 
to  the  voter.] 

Effect  cannot  be  given  to  the  policy  and  spirit  of  the  act  without 
so  reading  it.  If  an  initial  be  siifficient,  it  would  be  equally  compe- 
tent to  leave  out  the  christian  name  altogether.  Suppose  the  initial 
applied  to  two  persons,  as  John  Smith  and  James  Smith,  who  were 
both  on  the  roll,  whose  name  is  to  be  ticked  off?  The  mayor  is  only 
entitled  by  section  34,  to  ask  three  questions,  neither  of  which  would 
avoid  the  difficulty. 

[Lord  Campbell,  C.  J.  The  same  difficulty  would  arise  if  there 
were  two  John  Smiths  on  the  roll  and  they  each  signed  in  full.] 

Still  the  difficulty  should  not  be  carried  beyond  what  is  absolutely 
necessary.  The  Queen  v.  Hartlepool  does  not  apply.  The  question 
there  was  whether  the  signature  was  to  the  like  effect  Section  142 
does  not  extend  to  this,  which  is  not  a  case  of  misnomer,  but  an  omis- 
sion of  the  name.  Neither  is  it  an  inaccurate  description  of  any 
person,  for  that  refers  to  the  other  particulars  besides  the  name.  But 
even  if  this  did  extend  to  the  name,  it  is  not  an  inaccuracy,  but  a 
total  omission.  Then  as  to  the  second  class  of  votes,  the  description 
is  clearly  wrong.  There  are  other  streets  in  Pilton  besides  Ihe  main 
thoroughfare,  and  the  property  is  not  described  as  in  the  burgess  roll, 
which  is  expressly  required  by  section  32.  The  second  question 
which  may  be  asked  under  section  34,  refers  to  the  description  on  the 
burgess  roll,  and  throws  light  on  the  meaning  of  section  32. 

Lord  Campbell,  C.  J.  I  must  confess  that  I  have  not  been  able 
to  entertain  any  doubt  in  this  case,  which  turns  on  the  construction 
to  be  given  to  section  32,  of  the  5  &  6  Will.  4,  c.  76,  directing  the 
mode  in  which  the  voting  papers  delivered  on  the  election  of  council- 
lors should  be  framed.  Amongst  other  things,  it  requires  such  paper 
to  be  "  previously  signed  with  the  name  of  the  burgess  voting,  and 
with  the  name  of  the  street,  lane,  or  other  place,  in  which  the  pro- 
perty for  which  he  appears  to  be  rated  on  the  burgess  roll  is  suitated." 
We  have,  therefore,  to  determine  whether  these  papers  containing 
the  surnames  of  the  voters  with  initials  for  their  christian  names — 
such  persons  being  well  known  by  such  signatures  as  the  parties 
entitled  to  vote  —  are  signed  according  to  the  requirements  of  the 
statute.  Now  we  must  give  this  statute  such  a  construction  as  would 
be  put  upon  it  by  any  person  reading  it  grammatically,  and  accord- 
ing to  the  natural  meaning  of  the  words  used.  The  burgess  is  to 
sign  or  to  have  another  to  write  his  name  for  him  in  the  shape  of  a 
signature.  What  is  the  meaning  of  this  requirement  ?  Why,  that 
the  party  signing  it  shall  affix  his  name  in  the  manner  in  which  he 
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ordinarily  writes  it;  that  is,  with  the  initial  letter  of  his  christian 
name  and  with  the  surname  at  full  length,  where  such  is  his  usual 
habit  It  is  allowed  that  a  will  or  a  deed  so  signed  would  be  good 
under  the  Statute  of  Frauds.  In  some  cases  the  legislature  has 
required  both  christian  names  and  surnames  to  be  signed  at  full 
length,  and  in  those  cases  that  must  be  done.  Here  the  paper  is 
simply  to  be  signed  with  "  the  name"  of  the  burgess  voting.  There 
are  various  decisions  on  different  statutes  where  it  has  been  held  not 
necessary  to  write  the  christian  name  at  full  length  to  make  a  perfect 
signature;  for  instance,  where  process  is  sued  out  by  an  attorney,  or 
a  notice  of  action  is  given  to  justices,  it  is  enough  if  the  name  is 
signed  in  the  usual  manner.  It  was  admitted  that  a  contraction  of 
the  christian  name  would  suffice.  But  what  is  an  initial  but  a  con- 
traction ?  The  Hartlepool  ca^  seems  to  me  to  be  expressly  in  point ; 
section  17  refers  to  the  form  in  schedule  (D.),  and  requires  notice  of 
the  claim  to  be  in  the  form  there  given,  or  to  the  like  effect.  The 
fonn  gives  a  signature  of  both  names  at  full  length.  Still,  it  was 
held,  that  a  notice  of  claim  signed  by  initials  was  sufficient.  Accor- 
ding to  this  view,  th^  whole  object  of  the  statute  will  be  effectually 
carried  out,  because  any  two  burgesses  may  require  questions  to  be 
put  to  the  voter  whether  he  is  the  person  whose  name  is  signed  to 
the  voting  paper,  and  whether  he  is  the  person  whose  name  appears 
on  the  burgess  roll  in  respect  of  the  property  there  described.  If  the 
person  voting  gives  a  false  answer  he  may  be  punished.  The  elec- 
tion may  be  conducted  with  propriety  by  this  method ;  if  it  were 
required  that  the  christian  name  should  be  given  at  full  length,  great 
confusion  might  follow  from  such  an  interpretation.  I  think  there  is 
no  mistake,  and,  therefore,  no  reason  for  having  recourse  to  the  inter- 
pretation clause.  As  to  the  other  votes  objected  to,  the  point  is 
hardly  arguable.  It  is  quite  clear  that  all  that  is  required  is  that  the 
name  of  the  street,  lane,  or  other  place  shall  be  stated  on  the  voting 
paper.     According  to  the  evidence,  this  was  expressly  complied  with. 

Coleridge,  J.  I  remember  at  Eton  being  asked,  "  Quid  est  tibi 
fumenet  cognomen  ?^^  and  of  course  I  was  then  bound  to  give  my 
whole  names,  both  christian  names  and  surname,  and  my  surname 
alone  would  not  have  sufficed.  Here,  however,  we  have  to  deal  with 
a  statute  providing  a  mode  of  election  where  the  votes  are  to  be  given 
by  persons  of  all' degrees  of  life  and  scholarship,  and  which  does  not 
require  the  ability  of  the  party  voting  to  write.  The  voters  are  to 
hring  papers  with  their  names  signed — not  merely  written — on  them. 
We  are  caUed  upon  to  put  a  very  narrow  construction  on  those  words, 
and  to  say  that  they  mean  both  christian  name  and  surname  written 
at  full  length.  But  such  a  construction  would  be  against  the  fran- 
chise, which  is  contrary  to  the  universal  rule  adopted  by  the  courts. 
It  is  not  necessary  to  have  recourse  to  section  142,  because  this  is  not 
a  case  within  its  provisions.  But  we  may  call  it  in  aid,  to  show  that 
the  intention  of  the  legislature  was  in  favor  of  the  franchise.  It  thus 
gives  a  key  to  the  meaning  of  other  parts  of  the  act  Returning  then 
to  section  32,  what  is  the  proper  meaning  there  of  a  man  signing  his 
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name  ?     In  popular  language  that  would  be  satisfied  by  signing  the 
initials  of  his  christian  name  and  his  surname. 

Erle,  J.  The  voter  who  signs  the  voting  paper  with  his  surname 
at  full  length,  and  an  initial  for  his  christian  name,  has,  in  mv  judg- 
ment, complied  with  section  32.  I  take  it  to  be  a  general  rule  that, 
in  the  case  of  parties  claiming  to  exercise  rights  under  this  statute, 
we  are  to  inquire  whether  they  have  expressed  according  to  common 
understanding  their  intention  to  vote.  If  so,  it  is  a  valid  exercise  of 
the  right,  and  our  duty  is  to  see  it  carried  into  eflFect.  Now,  where  a 
man  signs  the  initial  of  his  christian  name  and  his  surname,  he  has, 
according  to  common  understanding,  signed  his  name.  Therefore, 
without  having  recourse  to  the  interpretation  clause,  these  voting 
papers  are  valid. 

Crompton,  J.  These  voting  papers  were  clearly  signed  with  the 
name  of  the  burgess  voting.  We  must  construe  the  words  as  they 
are  used  in  common  parlance ;  and  no  one  reading  this  statute  could 
doubt  that  such  a  signature  is  sufficient.  There  are  many  authori- 
ties that  an  instrument  to  be  signed  with  the  name  of  a  party  may 
be  signed  by  initials.  This  very  section  also  says,  that  the  voting 
paper  shall  contain  the  christian  names  and  surnames  of  the  persons 
voted  for,  thereby  showing  that  greater  particularity  is  required  in 
that  instance. 

Rule  discharged. 


Regina  r.  The  Justices  of  SuJ^olk.^ 

April  19,  1852. 

Sessions  —  Interested  Justice  —  Invalid  Order  —  Certiorari  — 
13  Oeo.  2,  c.  18,  s.  5.  —  Notice  to  Justices  —  Form  of  Notice. 

Upon  the  trial  of  a  parish  appeal,  F.  S^  one  of  the  jostioes,  who  was  a  rated  inhaHtant  of  the 
appellant  parish,  was  on  the  bench  daring  the  hearing,  and,  in  the  conrse  of  the  proceed- 
ings, referred  the  chairman  of  the  Quarter  Sessions  to  some  of  the^ocnments  put  iy  evi- 
dence. Upon  an  observation  being  made  that  he  was  a  j>arty  interested,  F.  8.  stated  that 
he  should  take  no  part  in  the  decision,  bat  he  remained  in  court  until  the  final  decision, 
which  was  in  favor  of  the  appellants.  It  was  sworn  that  he  did  not  vote  or  give  anj 
opinion  upon  the  question  at  issue,  nor  did  he  influence  the  decision  of  the  oliier  justices 
present,  and  that  if  he  had  not  believed  that  the  parties  were  satisfied  with  his  assurance 

•  that  he  would  take  no  part,  he  would  have  retired  from  the  court  during  the  trial :  — 

Hddy  that  under  the  above  drcumstanoes,  the  order  of  sessions  was  invalid  bj  reason  of  the 
presence  of  the  interested  justice. 

Eddy  also,  that  notice  of  an  intention  to  move  for  a  certiorari  under  13  Geo.  2,  c.  18,  s.  5, 
was  properly  served  on  F.  S.,  as  a  justice  "  by  and  before  whom  the  order  of  sessions  was 
made.'' 
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The  notice  stated  that  application  would  be  made  for  a  cartionuri  "  on  behalf  of  the  inhabit- 
ants "  of  the  respondent  parish,  and  was  signed  "  J.  M.,  attorney  for  the  inhabitants  of 
the  respondent  parish : ''  — 

Eald,  to  be  sufficient 

A  RULE  had  been  obtained  calling  upon  the  justices  of  the  peace 
for  the  county  of  Suffolk,  in  Quarter  Sessions  assembled,  to  show 
'  cause  why  a  writ  of  certiorari  should  not  issue  to  remove  into  this 
court  all  and  singular  orders  made  at  an  adjourned  sessions,  held  on 
the  9th  of  January,  1852,  upon  an  appeal  between  Needham  Market 
and  Haughley,  in  the  said  county,  touching  the  removal  of  certain  pau- 
pers from  Haughley  to  Needham  Market,  in  order  that  the  same 
might  be  quashed,  on  the  ground  that  an  interested  justice  took  part 
in  the  decision. 

The  affidavits  upon  which  the  rule  was  founded  stated,  that  several 
questions  of  law  and  of  fact  were  raised  and  discussed  at  the  hear- 
ing of  the  said  appeal,  particularly  that  the  notice  of  appeal  was 
insufficiently  signed,  but  that  the  court  overruled  the  objection  and 
quashed  the  order  of  removal,  with  costs ;  that  the  Rev.  F.  Stew- 
ard, who  was  a  rated  inhabitant  of  the  appellant  parish,  and  one  of 
the  justices  of  the  said  county,  took  an  active  part  during  the  argu- 
ment upon,  and  the  discussion  of  the  said  questions  of  law  and  fact,  and 
upon  five  or  six  different  occasions  entered  into  conversation  with  the 
chairman,  and  referred  him  to  the  particulars  of  the  documents  put 
in  evidence,  apparently  in  favor  of  the  argument  of  the  appellants. 
The  notice  required  by  the  13  Qeo.  2,  c.  lo,  s.  5,  was  sworn  to  have 
been  served  on  the  Rev.  F.  Steward  and  F.  G.,  "  who  were  present 
at  the  session  of  the  peace  in  and  for  the  said  county  when  the  appeal 
mentioned  in  the  said  notice  was  heard,  and  were  and  are  two  of  the 
justices  of  the  peace  in  and  for  the  said  county,  by  and  before  whom 
the  order  of  sessions  mentioned  in  the  said  notice  was  made."  This 
notice  stated  that  application  would  be  made  "  on  behalf  of  the  in- 
habitants of  the  parish  of  Haughley,  in  the  county  of  Suffolk,"  for 
the  writ  of  certiorari,  and  was  signed  "  J.  M.,  attorney  for  the  inha- 
bitants of  the  said  parish  of  Haughley." 

The  affidavits  in  answer  to  the  rule  stated  that,  in  the  course  of  the 
argument  and  discussion  of  some  preliminary  objections  made  by  the 
respondents  to  the  sufficiency  of  the  notice  of  appeal,  one  of  the 
cormsel  for  the  respondents  observed  to  the  court  that  the  Rev.  F. 
Steward,  who  was  then  sitting  on  the  bench,  was  a  rated  inhabitant 
of  the  appellant  parish,  and  as  such  ought  not  to  take  any  part  in  the 
trial  of  the  appeal,  upon  which  the  chairman  inquired  of  Mr.  Steward 
whether  he  was  such  a  rated  inhabitant,  and,  being  answered  in  the 
affirmative,  assented  to  the  correctness  of  the  counsel's  observation, 
and  further  stated  that  Mr.  Steward  would  take  no  part  in  the  hear- 
ing or  decision  of  the  appeal ;  that  the  chairman  and  Mr.  Steward 
believed  the  said  counsel  to  be  satisfied  with  this  assurance,  other- 
wise Mr.  Steward  would  have  been  requested  to  retire,  and  would 
have  retired  from  the  bench  during  the  trial  of  the  appeal ;  that  the 
decision  of  the  court  as  to  the  sufficiency  of  the  notice  of  appeal,  as 
well  as  that  the  order  should  be  quashed,  was  come  to  by  tne  chair- 
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man  ancT  three  other  justices  then  present,  after  conferring  together 
in  open  court  and  without  retiring,  and  without  conferring  with,  or 
being  influenced  by,  Mr.  Steward,  or  by  his  presence  at  the  hearing, 
and  without  any  vote  or  opinion  being  given  by  him ;  that,  during 
the  trial  of  the  appeal,  the  three  other  justices  were  seated  on  the 
right  of  the  chairman,  and  Mr.  Steward  remained  seated  on  his  left. 
Mr.  Steward  in  his  affidavit  admitted  that  he  probably  did  speak  to 
the  chairman,  and  look  at  and  refer  to  some  papers  lying  before  him, 
but  he  stated  that  he  did  not  take  any  part  in  the  argument  or  dis- 
cussion of  the  questions  at  issue,  nor  did  he  enter  into  conversation 
with  the  chairman  upon  the  same,  or  refer  him  to  the  particulars  of 
the  documents  in  evidence  in  favor  of  the  arguments  of  the  appel- 
lants, but  on  the  contrary  abstained  altogether  from  giving  any  opi- 
nion upon,  or  taking  any  part  in  the  decision  of  any  question  at  issue 
or  before  the  court,  or  from  having  any  conversation  with  the  chair- 
man tending  in  any  way  to  influence  his  judgment,  or  that  of  any 
other  magistrate,  or  with  the  other  three  justices  upon  the  subject  of 
the  said  appeal.  The  chairman  also  stated  that  if  Mr.  Steward  did, 
during  the  trial  of  the  said  appeal,  make  any  observation  to  him,  or 
look  at  or  refer  to  any  papers  lying  before  him,  he  did  not  listen  or 
attend  to  what  was  said  or  done  by  Mr.  Steward,  and  that  whatever 
observation  might  have  been  made  by  Mr.  Steward  was  entirely 
unheeded  by  him,  nor  did  he  enter  into  conversation  with  Mr.  Stew- 
ard during  the  trial  of  the  said  appeal  any  further  than  before  stated. 
The  other  three  justices  made  affidavite  to  the  same  effect. 

Coiich  now  showed  cause.  There  is  no  case  made  out  to  show 
that  Mr.  Steward  took  any  part  in  the  decision  of  this  appeal.  He 
was,  no  doubt,  interested  as  a  rate-payer,  but  not  as  a  direct  party  to 
the  appeal,  as  was  the  case  in  The  Queen  v.  ITie  Justices  of  Mert- 
fordshire,  6  Q.  B.  Rep.  753 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  M.  C.  73. 

[Lord  Campbell,  C.  J.  If  he  was  any  way  interested  in  the  deci- 
sion, he  was  not  a  competent  judge.] 

He  was  at  all  evente  competent  until  he  was  objected  to. 

[Lord  Campbell,  C.J.  I  think  that  he  ought  of  himself  to  have 
left  the  court  when  the  appeal  was  called  on,  without  waiting  to  be 
objected  to.  Such  is  the  course  always  adopted  in  Westminster  Hall 
whenever  one  of  the  judges  has  an  interest  in  the  question  to  be 
heard.] 

Then,  the  affidavite  show  that  there  was  an  acquiescence  in  his 
remaining  after  the  objection  was  raised,  and  the  respondente  cannot 
now  fall  back  upon  the  objection  when  it  was  not  persisted  in.  But, 
in  the  next  place,  it  does  not  appear  that  Mr.  Steward  was  one  of 
the  justices  by  whom  the  order  in  question  was  made,  and  so  notice 
has  not  been  duly  given  under  13  Geo.  2,  c.  18,  s.  5,  which  is  impe- 
rative in  this  respect  In  The  Queen  v.  The  Justices  of  Hertfordshire^ 
it  was  held,  under  circumstances  precisely  similar,  that  the  notice  was 
not  properly  served. 

[WiGHTMAN,  J.  Suppose  a  justice  takes  a  part  in  every  stege  of 
the  hearing  except  the  final  decision  ? 
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Lord  Campbell,  C.  J.    Or  sits  silent  when  the  decision  is  given  ?] 

There,  probably,  he  would  bfe  presumed  to  consent  to  and  to  take 
part  in  the  decision.  But  here  Mr.  Steward  expressly  declared  that 
he  would  take  no  part  in  the  hearing  or  decision,  and  he  did  not  do 
so.  Therefore,  the  presumption  that  he  joined  in  the  decision  is 
rebutted. 

[WiGHTMAN,  J.  It  does  uot  appear  distinctly  whether  he  referred 
to  the  documents  before  or  after  he  made  that  declaration.] 

It  evidently  must  have  been  before.  The  fact  of  the  name  of  a 
justice  appearing  in  the  caption  raises  no  presumption  that  he  was 
present  when  any  particular  order  was  made.  The  Queen  v.  St.  James, 
Colchester,  20  Law  J.  Rep.  (n.  s.)  M.  C.  203 ;  s.  c.  4  Eng.  Rep.  305. 

Thirdly,  this  notice  is  on  behalf  of  the  inhabitants  of  Haughley  at 
la^.  It  ought  to  state  who  are  the  parties  applying  for  the  writ. 
The  Queen  v.  How,  11  Ad.  &  E.  150.  Inhabitants  at  large  cannot 
appeal  The  Queen  v.  Colbeck,  12  lb.  161 ;  s.  c.  9  Law  J.  Rep.  (n. 
s.)  M.  C.  61.     Here  there  is  no  one  liable  for  costs. 

[WiGHTMAN,  J.     Would  uot  the  attorney  be  responsible  ?] 

He  cannot  be  appointed  by  the  inhabitants  generally.  In  The  Queen 
V.  S.  James,  Colchester,  the  notice  was  signed  by  the  attorney  for  a 
particular  inhabitant  as  well  as  generally  for  the  inhabitants. 

(fMalley  and  Power  were  not  called  upon  to  support  the  rule. 

Lord  Ca^i pbell,  C.  J.  This  rule  should  be  made  absolute.  I  am 
glad  for  the  sake  of  the  due  administration  of  justice  in  courts  of 
Quarter  Sessions  that  this  application  has  been  made.  The  proceed- 
ing which  here  took  place  is  much  to  be  censured.  Mr.  Steward  was 
interested  as  being  a  rate-payer  of  the  appellant  parish,  and  if  he  had 
done  his  duty,  he  would  have  at  once  voluntarily  withdrawn  from  the 
conrt  That  is  the  example  set  by  judges  in  Westminster  Hall. 
Lord  Holt,  upon  the  hearing  of  a  question  in  which  he  was  person- 
ally interested,  left  the  bench  and  sat  by  the  side  of  his  counsel,  and 
I  did  so  in  the  judicial  committee  of  the  privy  council  when  I  was 
chancellor  of  the  Duchy  of  Lancaster.  It  was  only  yesterday  that 
my  brother  Crompton  retired  from  court  during  the  hearing  of  a  case 
in  which  he  had  been  counsel  when  at  the  bar.  In  the  present  case, 
Mr.  Steward  declared  that  he  would  not  interfere  in  the  trial,  and  so 
far  there  seems  to  have  been  an  acquiescence,  but  afterwards  he  does 
interfere.  He  takes  upon  himself  indeed  to  swear  as  to  the  effect  his 
observations  and  the  pointing  out  parts  of  the  documents  might  have 
had  on  the  minds  of  the  other  justices,  but  he  admits  that  he  remain- 
ed on  the  bench  until  the  appeal  was  decided.  He  did  not  vote 
because  there  was  no  voting  at  all,  but  he  still  formed  a  member  of 
the  court,  and  his  interference  vitiated  the  proceedings,  and  there  is 
no  ground  for  saying  that  it  was  acquiesced  in.  With  regard  to  the 
objection  that  the  service  of  the  notice  was  not  upon  two yof  the  jus- 
tices by  and  before  whom  the  order  was  made,  I  quite  agree  with  the 
decisions  which  have  been  cited.  In  the  case  decided  by  my  brother 
Patteson,  the  justice  had  not  interfered  at  aU.     He  was  only  sitting 
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on  the  bench,  and  under  the  circumstances  in  the  light  of  a  mere  by- 
stander. That  is  not  the  case  here.  Mr.  Steward  having  remained 
until  the  decision  took  place,  and  having  once  interfered,  it  must  be 
taken*that  the  appeal  was  decided  by  and  before  him.  The  objec- 
tion that  the  notice  purports  to  be  by  the  inhabitants  has  been  already 
answered. 

WiGHTMAN,  J.  It  is  most  csscntial  for  the  satisfactory  administra- 
tion of  justice  that  parties  who  are  interested  in  a  decision  should 
not  only  take  no  part  in  it,  but  also  should  give  no  ground  for  be- 
lieving that  they  influence  others  in  deciding.  Here  Mr.  Steward 
interfered  in  the  trial,  if  not  by  words  certainly  by  his  acts,  so  that 
the  other  justices  might  have  derived  some  influence  from  him.  That 
disqualifies  the  decision,  and  we  ought  to  grant  the  certiorari.  As 
to  the  other. points,  I  quite  agree  with  what  has  been  said  by  Lord 
Campbell. 

Crompton,  J.  The  only  question  is  whether  an  interested  justice 
interfered  in  this  case.  It  is  said  that  he  did  not  influence  the  deci- 
sion of  the  rest  of  the  magistrates,  but  that  is  not  what  is  objected. 
What  is  objected  to  is  not  denied  in  the  aflidavits. 

Rule  absolute. 


Regina,  on  the  prosecution  of  the  Commissioners  for  Paving 
Goodman's  Fields,  v.  The  East  London  Waterworks  Com- 
pany. 

Jnne  5th,  1852. 

Paving  Rate — Waterworks   Company — Rate  in  respect  of  Mains 
and  Pipes  —  Construction  of  11  Oeo.  3,  c.  12. 

By  the  40th  section  of  the  local  act,  11  Geo.  3,  c.  12,  the  commissioners  appointed  by  the  act 
were  empowered  to  make  rates  upon  all  persons  who  ^'  shall  inhabit,  hold,  occupy,  possess, 
or  enjoy  an^  land,  house,  shop,  warehouse,  cellar,  vault,  or  other,  tenements  or  heredita- 
ments" withm  the  streets,  sauaresj  &c.,  of  a  certain  district,  such  rates  not  to  exceed  in  any 
one  year  "  the  sum  of  Is.  2tf.  in  the  pound  of  iht  yearly  rents  or  yearly  value  of  such  of 
the  sold  lands,  houses,  shops,  warehouses,  cellars,  vaults,  or  other  tenements  or  heredita- 
ments respectively,  as  shall  be  situate  in  any  of  the  said  streets,  squares,  &c.,  the  greater 
part  or  parts  of  which  said  streets,  &c.,  respectively,  sbdl  be  actually  begun  to  be  paved 
with  new  or  other  stones  of  a  flat  surface ;  and  not  exceeding  9d.  in  the  pound  of  the 
yearly  rents  or  yearly  value  of  such  of  the  said  lands,  &a,  respectively,  as  shall  be  situate 
m  any  of  the  streets,  squares,  &c,  which  shall  be  actually  begun  to  be  new  paved,  the  foot- 
ways whereof  shall  be  constructed  with  new  or  flat  stones,  and  Ae  carriage-ways  whereof 
with  the  old  stones  which  shall  be  taken  up  in  the  same  or  any  other  of  the  said  streets, 
squares,  &c.,  and  not  exceeding  6rf.  in  the  pound  of  the  yearly  rents  or  yearly  value  of  such 
of  the  said  lands,  &c,  as  shall  be  situate  in  any  of  the  said  streets,  squares,  &c.,  which  shall 
only  be  repaired  by  virtue  or  in  pursuance  of  this  act."  The  occupiers  of  houses  situate 
at  the  comer  of  paved  streets  were  made  liable  by  a  special  provision  to  half  of  the  rate 
only,  and  the  act  also  contained  special  provisions  as  to  the  rating  of  public  buildings  and 
other  specified  property,  but  which  had  no  express  reference  to  the  pipes  and  other  pro- 

1  21  Law  J,  Rep.  (n.  s.)  M.C.  174 ;  16  Jur.  711. 
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pcrty  of  a  company  for  the  snpply  of  water.    The  commissioners  were  empowered  by  sec- 
don  S3,  to  alter  the  situation  of  the  water  pipes,  &C.,  throughout  the  district 

Htldj  that  under  the  40th  section  an  incorporated  waterworks  company  was  ratable  in  re- 
spect of  the  mains,  pipes,  and  other  apparatus  laid  down  within  the  district  of  the  com- 
misdonerB. 

This  was  an  appeal  against  a  rate  made  by  the  Paving  Commis- 
sioners, mider  the  57  Geo.  3,  c.  29,  and  the  11  Geo.  3,  c.  12,  to 
which  the  appellants  were  assessed  in  the  sura  of  37/.  IO5.,  and  by 
consent,  and  under  the  order  of  Crompton,  J.,  the  following  case  was 
stated  for  the  opinion  of  this  court 

The  rate  -was  laid  on  the  appellants  in  respect  of  land  within  the 
streets  of  the  paving  district  in  the  possession  of  the  company  and 
occupied  by  their  mains,  pipes,  and  other  apparatus,  and  for  the 
enjoyment  of  such  lands,  and  the  right  of  laying  their  mains  and 
pipes  therein.  The  appellants  are  an  incorporated  company,  esta- 
bDshed  by  act  of  parliament,  for  the  purpose  of  supplying  parts  of 
the  eastern  part  of  the  metropolis  with  water.  By  an  act  of  incor- 
poration of  the  said  company  (the  47  Greo.  3,  sess.  2,  c.  72  local 
and  personal),  amongst  other  powers  and  privileges  conferred  on  the 
said  company,  they  are,  by  section  32,  empowered  for  the  effectual 
pnrposes  of  the  act  to  dig  and  break  up  the  soil  and  pavement  of 
any  of  the  roads,  highways,  footways,  and  streets  and  public  places 
of  certain  parishes  and  places  therein  mentioned,  including  the  said 
parish  of  St.  Mary,  Whitechapel,  and  to  sink  and  lay  pipes,  trunks, 
and  other  conveniences  for  the  purposes  aforesaid,  and  to  put  stop- 
cocks or  plugs  or  branches  from  such  pipes,  trunks  and  other  conve- 
niences, in  such  places  and  in  manner  as  shall  be  necessary  for  the 
aforesaid  purposes,  and  do  all  such  acts  as  the  company  should,  from 
time  to  time,  think  necessary  and  convenient  for  completing,  amend- 
ing, repairing,  improving  and  using  the  works  authorized  by  the  act. 

The  respondents  are  the  commissioners  acting  under  and  in  pur- 
suance of  the  said  acts  of  parliament  of  the  11  Geo.  3,  c.  12,  and 
57  Geo.  3,  c.  29,  above  mentioned.  By  the  former  of  'those  acts 
(11  Geo.  3,  c.  12,)  the  commissioners  are  empowered  to  pave  the 
streets  and  ways  of  the  district,  and,  in  certain  cases,  to  make,  alter, 
and  remove  sewers,  drains,  and  grates,  and  to  cause  the  streets  and 
ways  to  be  watered,  and  to  perform  certain  other  matters  in  the  said 
act  specified. 

The  36th  section  of  the  said  act  of  the  11  Geo.  3,  c.  12,  enacts, 
"And  for  defraying  the  charges  and  expenses  attending  the  execution 
of  the  several  powers  by  this  act  granted,  be  it  further  enacted,  that 
&om  and  after  the  passing  of  this  act,  a  rate  or  assessment  (over  and 
above  all  rates  and  assessments  now  payable)  shall,  once  in  every 
year,  or  oftener  if  it  shall  be  thought  needful  by  the  said  commis- 
sioners, or  any  seven  or  more  of  them,  be  made,  laid  and  assessed  by 
the  said  commissioners  or  any  seven  or  more  of  them  upon  all  and 
every  person  or  persons  who  do  or  shall  inhabit,  hold,  occupy,  possess 
or  enjoy  any  land,  house,  shop,  warehouse,  cellar,  vault  or  other  tene- 
ments or  hereditaments  within  any  of  the  said  streets,  squares,  lanes, 
courts,  alleys,  ways  or  other  public  passages,  for  raising  such  compe- 
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tent  sum  and  sums  of  money  as  the  said  commissioners  or  any 
seven  or  more  of  them  shall,  from  time  to  time,  think  needful  and 
direct,  so  as  such  rate  or  assessed  rates  or  assessments  do  not  in  any 
one  year  exceed  in  the  whole  the  sum  of  Is.  2<L  in  the  pound  of  the 
yearly  rents  or  yearly  value  of  such  of  the  said  lands,  houses,  shops, 
warehouses,  cellars,  vaults  or  other  tenements  or  hereditaments  re- 
spectively as  shall  be  situate  in  any  of  the  said  streets,  squares,  lanes, 
courts,  alleys,  ways,  and  other  public  passages,  the  greater  part  or 
parts  of  which  said  streets,  squares,  lanes,  courts,  alleys,  ways,  or 
other  public  passages  respectively  shall  be  actually  begun  to  be  paved 
with  new  or  other  stones  of  a  flat  surface  by  virtue  or  in  pursuance 
of  this  act ;  and  not  exceeding  9d,  in  the  pound  of  the  yearly  rents  or 
yearly  value  of  such  of  the  said  lands,  houses,  shops,  warehouses, 
cellars,  vaults  and  other  tenements  or  hereditaments  respectively  as 
shall  be  situate  in  any  of  the  said  streets,  squares,  lanes,  courts,  alleys, 
ways  or  other  public  passages  which  shall  be  actually  begun  to  be 
new  paved,  the  footways  whereof  shall  be  constructed  with  new  or 
flat  stones,  and  the  carriage-ways  thereof  with  the  old  stones  which 
shall  be  taken  up  in  the  same  or  any  other  of  the  said  streets,  squares, 
lanes,  courts,  alleys,  ways,  or  other  public  passages,  by  virtue  and  in 
pursuance  of  this  act ;  and  not  exceeding  6d,  in  the  pound  of  the 
yearly  rents  or  yearly  value  of  such  of  the  said  lands,  houses,  shops, 
warehouses,  cellars,  vaults,  or  other  tenements  or  hereditaments,  re- 
spectively, as  shall  be  situate  in  any  of  the  said  streets,  squares,  lanes, 
courts,  alleys,  ways,  or  other  public  passages,  which  shall  only  be 
repaired  by  virtue  or  in  pursuance  of  this  act"  That  by  the  24th 
section  of  the  67  (Jeo.  3,  c  29,  it  is  enacted,  "  That  it  may  be  law- 
ful to  and  for  the  persons  who,  under  any  local  act  or  acts  of  parlia- 
ment for  any  parochial  or  other  district  within  the  jurisdiction  of  this 
act,  are  empowered  to  make  rates  and  assessments  for  the  expenses 
of  paving  or  keeping  in  repair  the  pavements  of  any  streets  or  public 
places  within  such  parochial  or  other  districts,  either  separately  or 
jointly  with  other  purposes,  from  time  to  time,  and  at  all  times  after 
the  passing  of  this  act  for,  and  notwithstanding  any  provisions  or 
restrictions,  matters  or  things  in  such  local  act  or  acts  of  parliament 
contained,  to  make  and  sign  all  and  every  or  any  such  rates  or 
assessments  as  shall  be,  from  time  to  time,  necessary  or  expedient  for 
paving  or  repairing  the  pavements  of  the  streets  and  public  places 
within  such  parochial  or  other  district,  pursuant  to  the  directions  of 
the  local  act  or  acts  of  parliament  for  such  parochial  or  other  district, 
or  of  this  act;  and  for  the  payme^yt  of  all  debts  or  charges  heretofore 
incurred  or  hereafter  to  be  incurred  in  and  about  the  execution  of 
such  local  act  or  acts  of  parliament,  and  of  this  act  or  either  of  them, 
as  to  the  paving  and  repairing  the  pavements  of  and  in  such  paro- 
chial or  other  district,  and  for  the  payment  of  any  interest  or  annui- 
ties charged  or  chargeable  on  the  paving  rates  of  the  said  parochial 
or  other  district,  or  for  the  payment  of  any  principal  moneys  which 
may  be  due  in  respect  thereof,  either  separately  or  jointly,  or  for  other 
purposes,  as  to  such  persons  shall  seem  reasonable  and  proper,  not 
exceeding  in  amount  in  any  one  year  double  the  sum  or  sums  in  the 
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pound,  limited  and  fixed  in  the  local  act  or  acts  of  parliament  for  such 
parochial  or  other  district  as  the  rate  or  rates  in  the  pound  which  may  be 
made  for  and  towards  the  charges  of  paving  and  repairing  the  pave- 
ments therein ;  and  either  separately  or  jointly  with  any  other  objects 
or  purposes,  except  in  such  parochial  or  other  district  wherein  the 
sam  or  sums  in  the  pound,  limited  and  fixed  in  the  local  act  or  acts 
of  parliament  for  each  of  such  parochial  or  other  districts  as  such 
rate  or  rates  in  the  pound,  are,  at  the  time  of  the  passing  of  this  act, 
limited  and  fixed  at  a  sum  not  exceeding  1^.  in  the  pound,  and  in 
any  such  parochial  or  other  district  not  exceeding  in  amount  in  any 
one  year  treble  the  sum  or  sums  in  the  pound  so  limited  and  fixed; 
and  that  such  rates  and  assessments  may  be  either  substituted  for  the 
rates  or  assessments  directed  by  such  local  act  or  acts  of  parliament 
to  be  made  for  or  in  respect  of  the  paving  and  keeping  in  repair  the 
pavements  of  such  parochial  or  other  district,  either  separately,  or 
exclusively,  or  jointly  with  any  other  objects  or  purposes,  or  may  be 
additional  thereto,  as  the  persons  making  the  said  rates  or  assess- 
ments firom  time  to  time  at  the  making  thereof  may  determine  and 
dkect;  and  that  such  rates  and  assessments,  and  also  all  rates  or 
assessments  made  and  signed  firom  and  after  the  passing  of  this  act, 
for  and  in  respect  of  or  towards  the  paving  or  repairing  the  pavements 
of  the  streets  or  public  places  in  any  parochial  or  other  district,  and 
either  separately  or  jointly  with  or  towards  any  other  objects  or  other 
purposes  by  virtue  of  any  local  act  or  acts  of  parliament,  or  by  virtue 
of  this  act,  shall  be  laid  upon  all  and  every  person  or  persons  who  do 
and  shall  inhabit,  hold,  occupy,  be  in  possession  of,  or  enjoy  any 
messuages,  tenements,  lands,  grounds,  coach-houses,  stables,  cellars, 
vaults,  houses,  shops,  warehouses  or  other  buildings  or  hereditaments, 
situate  or  being  within  any  of  the  streets  or  places  within  the  said 
parochial  or  other  district,  and  shall  be  just  and  equal  pound  rates, 
and  shall  be  laid  according  to  the  annual  rents  or  values  of  such  mes- 
suages, tenements,  lands,  grounds,  coach-houses,  stables,  cellars, 
vaults,  houses,  shops,  warehouses  or  other  buildings  and  hereditaments 
respectively ;  and  also  that  all  rates  or  assessments  hereafter  made  by 
virtue  of  this  act  shall  be  made  and  signed  and  allowed  and  published 
by  the  said  persons,  and  in  the  same  manner  as  hath  been  directed 
by  the  local  act  or  acts  of  parliament  relating  to  each  particular  pa- 
rochial or  other  district,  as  to  the  rates  or  assessments  for  such  paro- 
chial or  other  district,  for  and  towards  the  expenses  of  paving  and 
repairing  the  pavements  therein,  and  either  separately  or  jointly  with 
any  other  objects  and  purposes  by  such  local  act  or  acts  of  parlia- 
ment" 

The  respondents  had  paved  and  repaired  the  streets,  ways,  and 
public  places  of  the  said  district,  and  otherwise  acted  in  the  execution 
of  the  several  powers  by  the  said  act  of  the  11  Geo.  3,  c  12  gra/nted ; 
and  the  district  of  the  said  commissioners  is  within  the  jurisdiction 
of  the  said  act  of  the  57  Geo.  3,  c.  19.  The  appellants  are  the 
owners  and  possessed  of  certain  main  and  branch  pipes,  with  the 
cocks  and  plugs  belonging  thereto,  running  underground  through  the 
itreets,  squares,  lanes,  courts,  alleys,  ways,  and  other  public  passages 
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in  various  parts  of  the  district  embraced  by  the  said  act  of  parlia- 
ment of  the  11  Gteo.  3,  c.  12,  and  within  the  umits  of  the  jurisdiction 
of  the  respondents  as  such  commissioners ;  and  which  parts  of  the 
said  district  have  been  paved  and  repaired,  and  over  which  the  said 
commissioners  have  otherwise  exercised  the  powers  of  the  last- 
mentioned  act,  for  the  purpose  of  conveying  water,  through  which 
main  and  branch  pipes  water  is  conveyed  by  the  appellants  to  the 
inlifobitants  of  such  district  and  others.  That  the  plugs  and  stop- 
cocks inserted  in  the  various  parts  of  the  said  pipes  are  enclosed  in 
smaller  pipes,  the  extremities  of  which  last-mentioned  pipes  termi- 
nate in  iron  boxes,  which  rise  to  and  form  part  of  the  surface  of  the 
said  streets  and  ways  and  public  places  within  which  the  same  re- 
spectively lie,  and  are'stamped  with  the  initial  letters- of  the  company. 
The  appellants  had  been  possessed  of  their  mains  and  pipes,  with 
the  plugs  and  cocks  belonging  thereto  within  the  district  for  upwards 
of  thirty  years,  and  until  the  year  1851  were  never  assessed  to  a  pav- 
ing rate,  or  any  rate  whatever,  for  the  said  district  under  the  said  acts 
of  the  11  Geo.  3,  c.  12,  and  the  57Greo.  3,  c  29,  or  either  of  them ;  but 
the  said  company  have,  from  time  to  time,  been  assessed  to  and  have 
paid  the  rates  for  thereUef  of  the  poor  and  for  the  maintenance  of  the 
police,  and  the  rate  for  lighting  and  cleansing  the  streets  and  other 
public  places  in  the  parish  of  St  Mar)n,  Whitechapel,  and  the  rate  for 
repairing  the  church  of  the  said  parish,  which  rates  have  been,  firam 
time  to  time,  assessed  by  virtue  of  a  statute  passed  in  the  forty-sixth 
year  of  the  reign  of  his  Majesty  King  George  the  Third,  for  the  main- 
tenance of  the  poor  within  the  parish  of  St  Mary,  Whitechapel,  and  for 
keeping  a  nightly  watch,  and  for  cleansing  the  streets  of  the  said  parish, 
and  raising  money  to  repair  the  church  of  the  said  parish.  By  the  53d 
section  of  that  act  it  is  enacted,  "  That  the  rector,  church-wardens, 
overseers  of  the  poor  and  vestry-men,  or  any  nine  or  more  of  them, 
should  make  and  sign  three  distinct  rates  or  assessments,  not  exceed- 
ing the  amount  of  the  respective  sums  thereinbefore  directed  to  be 
settled  and  ascertained,  upon  all  and  every  the  person  and  persons 
who  do  and  shall  inhabit,  hold,  occupy,  possess,  or  enjoy  any  land, 
house,  shop,  warehouse  or  other  building,  tenements  or  hereditaments; 
that  is  to  say,  one  rate  for  the  relief  of  the  poor,  one  other  rate  for 
the  repairs  of  the  church,  and  one  other  for  cleansing  the  streets  and 
regulating  a  nightly  watch  in  certain  parts  of  the  said  parish." 

The  form  and  amount  of  the  rate,  or  of  the  assessments  on  the 
company,  if  the  company  be  ratable,  were  not  in  dispute. 

K  the  court  should  be  of  opinion  that  the  appellants  were,  under 
the  circumstances  aforesaid,  Uable  to  be  rated  in  respect  of  the  said 
mains,  pipes,  plugs,'  cocks,  and  apparatus,  or  the  pipes  thereof,  or  in 
respect  of  any  of  them,  or  of  the  lands,  ground,  or  space  which  they 
or  any  of  them  occupy,  the  said  rate  was  to  be  confirmed ;  but  if  the 
court  should  be  of  the  contrary  opinion,  then  the  said  rate  was  to  be 
quashed  or  amended  by  striking  out  the  assessment  on  the  appellants; 
the  parties  thereby  agreeing  that  a  judgment  in  conformity  with  the 
decision,  and  for  such  costs  as  the  court  should  adjudge,  might  be 
entered  on  motion  by  either  party  at  the  general  Quarter  Sessions  of 
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the  Peace  for  the  county  of  Middlesex,  next,  or  next  but  one,  after 
sach  decision  should  have  been  given. 

Pashlepj  for  the  respondents.  Under  the  43  Eliz.  c  2,  it  has  been 
decided  that  water  and  gas  companies  are  ratable  —  The  King  v. 
The  Corporation  of  Bothy  14  East,  609 ;  The  King  v.  The  Rochdale 
Waierworks  Company ^  1  M.  &  S.  634 ;  The  King  v.  The  Brighton  Gas 
Light  Company y  5  B.  &  C.  466;  s.  c.  4  Law  J.  Bep.  K.  B.  213.  And 
here  the  terms  of  the  rating  clause,  section  40,  of  the  11  Geo.  8,  c. 
12,  are  more  general. 

[Erle,  J.  The  ability  of  the  inhabitants  was  the  limit  under  the 
43  Eliz.  c.  2 ;  but  that  is  not  so  under  the  statute  now  in  question.] 

Section  40  makes  persons  liable  to  the  rate  in  respect  of  occupa- 
tion, independently  of  their  ability.  "  Land  "  is  expressly  mentioned 
amongst  the  subjects  made  liable  to  the  rate ;  and  the  words  <<  lands" 
and  "  grounds "  occur  in  section  24  of  the  57  Qeo.  3,  a  29.  The 
omission  of  the  word  "  land  "  was  relied  upon  in  the  cases  of  The 
King  V.  T&e  Manchester  and  Salford  Waterworks  Company ^  1  B.  &  C. 
630,  and  The  Queen  v.  The  East  London  Waterworks  Company^  21 
Law  J.  Rep.  (n.  s.)  M.  C.  49 ;  s.  c.  9  Eng.  Rep.  271.  The  company 
have  submitted  to  the  highway  rate  under  the  local  act,  the  46  Geo. 
3,  c.  89.  He  also  referred  to  T%e  King  v.  Foleshill,  2  Ad.  &  E. 
593;  8.  c.  4  Law  J.  Rep.  (n.  s.)  M.  C.  63,  and  The  King  v.  The  Trus- 
tees for  Paving  Shrewsbury,  3  B.&  Ad.  216. 

Bovillj  contra.  There  are  provisions  in  the  statute  11  Geo.  3,  c. 
12,  which  show  that  the  legislature  did  not  intend  to  include  the 
mains  and  pipes  of  this  company  under  the  word  "land"  in  section 
36.  The  company  are  not  inhabitants  or  persons  passing  through 
the  streets  within  the  preamble,  which  recites,  "  that  it  would  be  of 
great  benefit  and  cuivantage  to  the  inhabitants  of  the  said  streets, 
squares,  lanes,  courts,  alleys,  ways,  and  othe^  public  passages,  and  to 
aU  persons  resorting  thereto,  or  passing  through  the  same,"  if  they 
were  properly  paved,  and  that  "  the  iiSiabitants  of  the  said  streets, 
squares,  lanes,  courts,  alleys,  ways,  and  other  public  passages,  are 
drilling  to  pave  the  same  at  their  own  expense,"  but  that  the  same 
could  not  be  effected  without  the  aid  of  parliament.  The  company  will 
not  be  benefited  by  the  application  of  the  money  raised  by  the  rate, 
and,  therefore,  should  not  incur  the  liability  to  it  The  Constables, 
h*  of  Chorlton^pon-Medhck  v.  Walker,  10  Mee.  &  W.  742 ;  s.  c. 
12  Law  J.  Rep.  (n.  s.)  Exch.  88.  Section  42  subjects  the  occupiers 
of  houses  situate  in  the  comer  of  paved  streets  to  half  only  of  the 
rate  at  which  they  would  have  been  rated  if  they  had  stood  wholly 
within  the  paved  streets,  which  shows  an  intention  that  property 
should  be  burthened  with  the  rate  in  proportion  to  the  benefit  de- 
rived from  the  operations  of  the  commissioners.  When  the  legisla- 
tnre  intends  to  deal  with  the  pipes,  it  mentions  them,  as  in  sections 
16 — 19,  relating  to  their  repair  and  position.  There  are  also  special 
provisions  (sections  46,  47,  and  48,)  as  to  the  rating  of  public  build- 
inga,  dead  walls,  void  spaces  of  ground,  meeting-houses,  untenanted 
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lands,  and  empty  houses,  but  the  mains  and  pipes  of  the  company 
are  not  mentioned.  By  section  22,  the  paving  commissioners  have 
power  to  alter  the  position  of  the  pipes  and  plugs  of  the  company, 
which  shows  that  the  company  have  not  the  occupation  or  enjoyment 
of  the  land,  but  an  easement  for  the  benefit  of  the  public. 

[Lord  Campbell,  C.  J.  It  may  be  a  movable  freehold.  The 
company  could  maintain  trespass  for  breaking  the  pipes.] 

If  these  pipes  are  ratable,  the  sewers  would  be  ratable.  Sec- 
tions 15, 16,  and  22,  of  the  Metropolitan  Paving  Act,  57  Greo.  3,  c 
129,  gives  the  paving  commissioners  power  to  enforce  various  regu- 
lations upon  tiie  water  and  gas  companies.  By  section  52  of  that 
act,  and  section  10  of  the  local  act,  the  pavement,  stones,  and  other 
materials  placed  in  the  streets  are  vested  in  the  commissioners. 

[Erle,  J.  In  the  statute  43  Eliz.  c.  2,  lands  and  coal  mines  were 
mentioned,  and  it  was  argued  that  other  mines  were  not  intended, 
because  coal  mines  were  expressly  mentioned,  and,  therefore,  subterra- 
neous occupation  was  not  intended.  Does  section  36  show  that  the 
legislature  contemplated  surface  land  ?  By  that  section  there  is  to 
be  a  different  degree  of  ratability  according  to  the  state  of  the  pave- 
ment The  pipes  pervade  the  streets,  whether  they  are  paved  or 
not,  or  only  paved  in  part  The  water  pipes  are  distinct  from  the 
pavement  above  them.  It  would  require  a  calculation  of  how  many 
feet  of  pipes  were  under  paved  street,  how  many  under  street  partly 
paved,  and  how  much  under  ground  not  paved.] 

That  enactment  shows  the  legislature  intended  that  only  the  ordi- 
nary subjects  of  tenancy  should  be  rated,  and  therefore  the  word 
"  land  "  in  section  40  is  to  be  understood  in  its  popular  sense.  In 
The  Governor  of  Chelsea  Waterworks  v.  Bowley^  20  Law  J.  Rep. 
(n.  s.)  Q.  B.  520,  s.  c.  7  Eng.  Rep.  376,  it  was  held,  that  the  power 
of  a  waterworks  company  to  lay  down  its  pipes  was  in  the  nature  of 
an  easement,  and  that  they  were  not  holders  of  land  or  of  an  heredi- 
tament within  the  meaning  of  the  Land-tax  Acts. 

Pashlej/j  in  reply.  A  house  and  garden  would  be  liable  to  a  differ- 
ent amount  of  rate,  when  it  is  extended  over  a  part  differently  paved, 
under  section  36.  The  company  is  benefited  by  the  protection 
which  its  property  enjoys,  as  well  as  by  the  increased  facility  of  con- 
veying materials  for  repairing  it  It  was  decided  in  Crease  v.  Sairfe, 
2  Q.  B.  Rep.  862,  that  all  occupiers  of  every  description  of  real 
estate  were  liable  to  be  rated. 

[Erle,  J.  The  words  "  lands  and  houses  "  rather  show  that  the 
legislature  intended  the  land  which  might  be  superficially  enjoyed, 
inasmuch  as  land,  by  itself,  would  have  included  housesj 

And  yet  a  gas  company  is  ratable.  T^e  King"  v.  The  Brighton 
Gas  Company. 

[Erle,  J.  Would  you  contend  that  the  commissioners  of  sewers 
were  ratable  ?] 

They  are  for  pubUc  purposes,  not  for  profit,  and  would  not  be  rat- 
able more  than  the  surveyors  of  highways.  A  water  company  is  a 
commercial  company,  distributing  water  for  profit  (He  was  then 
stopped.) 
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Lord  Campbell,  C.  J.  By  section  40  of  the  statute  11  Geo.  3,  c. 
12,  the  rate  is  to  be  made  upon  every  person  who  is  the  occupier  of 
"  any  land,  house,  shop,  warehouse,  cellar,  vault,  or  other  tenements 
or  hereditaments."  Those  are  the  very  words  of  the  section  of  the 
statute  43  Eliz.  c  2,  under  which  real  property  is  ratable ;  and  we 
are  to  see  what  construction  has  been  put  upon  those  words.  By  a 
loQg  series  of  cases,  beginning  with  The  Kvnff  v.  The  Corporaticm  of 
BcSij  and  including  Tke  Queen  v.  The  Brighton  Gas  Light  Company, 
it  is  settled  that  such  a  company  is  ratable  in  respect  of  their  pipes, 
to  the  relief  of  the  poor,  under  the  statute  43  Eliz.  c.  2,  as  occupiers 
of  land.  That  being  so,  there  is  no  reason  why  the  same  construc- 
tion should  not  be  put  upon  the  same  words  employed  in  this  act  of 
paitiament  In  The  King  v.  The  Manchester  and  Salford  Waterworks 
Companyy  the  pipes  were  held  not  ratable,  on  j;he  ground  that  the 
word  "  kmd  '*  was  not  in  the  statute,  and  that  the  general  words 
**  tenements  and  hereditaments "  were  to  be  considered  as  referring 
to  matters  efusdem  generis  with  those  previously  enumerated.  And 
in  the  recent  case  between  the  hamlet  of  Mile  End  Old  Town  and 
this  company.  The  Queen  v.  The  East  London  Waterworks  Company y 
we  proceeded  upon  the  same  ground.  It  may  be  inferred  that  if 
the  word  "  land "  had  been  found  in  the  act,  the  court  would  in 
both  those  cases  have  held  the  company  ratable.  The  Governor  of 
ike  Chelsea  Waterworks  Compariy  v.  jBowlej/y  proceeded  upon  th 
peculiar  words  of  the  Land-tax  Act,  68  Gteo.  3,  c.  6,  by  which  the 
tax  is  laid  upon  all  persons  <^  having  or  holding"  any  lands  or  here- 
ditaments; and  we  most  cautiously  avoided  interfering  with  the 
dedsions  upon  the  statute  43  Eliz.  c.  2.  In  that  case  the  company 
did  not  appear  to  have  any  interest  in  land ;  and  therefore  we  held 
that  they  were  not  liable  under  the  Land-tax  Act  Here  the  land  is 
used  and  occupied  by  the  company  for  their  pipes;  and  there  is 
nothing  in  the  Paving  Act  to  show  that  such  property  was  intended 
to  be  excluded  from  the  rating  clause.  This  company  derive  bene- 
fit from  the  operations  of  the  paving  commissioners;  and  though 
the  situation  of  their  pipes  may  be  altered  bjr  the  commissioners, 
still,  wherever  their  pipes  are,  the  company  are  m  the  lawful  occupa- 
tion of  the  BoiL  Therefore,  I  am  of  opinion  that  the  rate  was  pro- 
periy  made  upon  the  company. 

Coleridge,  J.  I  am  of  the  same  opinion.  I  do  not  proceed  upon 
the  supposed  occupation  of  the  surface  of  the  soil  by  the  plugs  of 
the  company :  that,  I  think,  is  quite  unnecessary ;  and,  indeed,  the 
paving  commissioners  are  more  in  the  occupation  of  the  surface 
of  the  ground  than  the  company.  I  regard  the  case  as  if  the 
sorbee  and  subsoil  were  in  the  occupation  of  different  persons ;  as 
where  there  is  an  owner  of  the  surface  and  an  owner  of  the  mine 
below  it.  Where  the  same  words  occur  in  enactments  having  in 
▼iew  the  same  general  object,  it  is  desirable  to  preserve  uniformity  of 
coDstraction.  £1  The  Queen  v.  The  East  London  Waterworks  Chm- 
pony,  we  held  that  the  words  "  tenements  and  hereditaments ''  should 
Kceive  a  restricted  construction,  because  they  followed  words  of  a 
9* 
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restricted  meaning.      By  holding  this  property  ratable,  we  do  not 
infringe,  but  act  upon  the  distinction  laid  down  in  the  cases. 

Erle,  J.  The  question  is,  whether  this  property  is  made  ratable 
by  section  40  of  the  statute  11  Geo.  3,  c.  12,  which  imposes  a  rate 
on  the  occupier  of  "  any  land,  house,  shop,  warehouse,  cellar,  vault, 
or  other  tenements  or  hereditaments."  In  some  cases  it  has  been 
held,  that  general  words  should  receive  a  restricted  construction ;  but 
I  am  not  able  to  find,  in  this  act  of  parliament,  any  restriction  upon 
the  meaning  of  the  word  "  land." 

Crompton,  J.  It  has  been  held,  that  the  general  words,  "  tene- 
ments and  hereditaments,"  in  a  rating  clause,  where  the  word  **land" 
was  omitted,  do  not  extend  to  property  of  this  description.  But 
here  the  word  "  land "  is  in  the  rating  clause.  The  only  doubt 
which  I  have  felt  was  created  by  reason  of  section  40  laying  a  smaller 
charge  on  the  lands  and  houses  situate  in  streets  not  paved,  and  the 
streets  not  paved  with  flat  stones,  than  on  those  situate  in  streets 
paved  with  flat  stones ;  but  that  provision  is  not  sufficient  to  restrain 
the  clear  chargeability  imposed  by  the  preceding  words. 

Judgment  for  the  respondents. 


Rbgina  v.  Arnold.^ 

June  18,  1852. 

Pauper  Lunatic — Burthen  of  Maintenance  —  Birth  in  Ireland  — 
Irremovability  tmder  9  4- 10  Vtct.  c.  66 — No  known  Settlement  — 
Liability  of  Union  — 12^13  Ftc^  c.  103,  5.  6. 

The  12  &  13  Vict  c  103, 8.  5,  extends  to  the  maintenance  of  a  pauper  lunatic,  born  in  Ire- 
land, who  has  acquired  no  settlement  in  England,  but  has  become  irremorable  bj  reason 
of  fiye  years*  residence  in  a  parish  within  an  union  in  England ;  and  in  such  a  case  the 
burthen  of  maintaining  the  pauper  in  an  asylum  is  cast  upon  the  common  fund  of  the 
union. 

This  was  an  order,  dated  the  3d  of  February,  1852,  and  made  by 
T.  J.  Arnold,  Esq.,  one  of  the  magistrates  of  the  poUce  courts  of  the 
metropolis,  and  directed  to  the  guardians  of  the  poor  of  the  Whiter 
chapel  Union  in  the  county  of  Middlesex,  and  to  the  clerk  of  the 
peace  of  the  said  county.  The  order  recited,  upon  the  complaint  of 
the  relieving  officer  of  the  Whitechapel  Union,  that  the  pauper  was 
chargeable  to  the  common  fund  of  the  said  union,  and  was  confined 
in  the  lunatic  asylum  for  the  county,  at  the  cost  and  expense  of  the 


1  21  Law  J.  Bep.  (n.  s.)  M.  C.  180. 
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common  fund  of  the  said  union ;  that  he  was  not  legally  settled  in 
any  parish  in  the  said  union,  and  had  not  acquired  a  settlement  in 
any  parish  or  place  in  England ;  that  he  was  an  Irishman,  and 
while  resident  m  the  parish  of  Christ  Church,  in  the  said  union, 
became  chargeable  to  the  said  parish,  but  was  afterwards  njade 
chargeable  to  the  common  fund  of  the  said  union  by  reason  of  a 
five  years'  residence  in  the  said  parish ;  that  he  was  sent  to  the  said 
comity  asylum,  from  the  said  union,  on  the  28th  of  May,  1851,  and 
had  ever  since  been  confined  in  the  said  asylum ;  that  at  the  time  of 
such  removal  he  had  resided  in  Christ  Church  parish  for  five  years 
and  upwards,  and  would,  if  not  lunatic,  have  been  irremovable  out 
of  the  said  parish  by  reason  of  the  9  &  10  Vict  c.  66,  if  such  statute 
were  applicable  to  the  case  of  an  Irishman  residing  in  a  parish  in 
England,  and  not  having  gained  any  English  settlement  The  order 
then  adjudged  the  pauper  to  be  chargeable  to  the  said  county  of 
Middlesex ;  and,  thereupon,  another  order  was  made  on  the  same 
day,  directed  to  the  treasurer  of  the  said  county,  requiring  him  to 
pay  to  the  treasurer  of  the  said  union  the  expenses  attending  the  ex- 
amination, conveyance^  and  maintenance  of  the  pauper. 
The  facts,  as  above  recited,  were  admitted  on  both  sides. 

Pashley  (May  24th)  moved  for  a  rule,  calling  on  the  magistrate, 
who  made  the  orders,  and  the  guardians  of  the  poor  of  the  White- 
chapel  Union,  to  show  cause  why  the  above  orders  should  not  be 
quashed.  The  question  is  w^hether  the  county  or  the  union  is  bound 
to  maintain  a  pauper  lunatic  bom  in  Ireland,  who,  if  sane,  would 
have  been  irremovable  by  reason  of  five  years'  residence,  and  has  not 
gained  any  settlement  in  England.  If  the  pauper  had  been  sane, 
he  might,  but  for  the  9  &  10  Vict  c.  66,  s.  1,  have  been  sent  to  Ire- 
land under  the  8  &  9  Vict  c  117,  s.  2,  and  the  operation  of  the 
12  &  13  Vict  c.  103,  s.  5,  is  to  throw  the  burthen,  in  a  case  Uke  this, 
upon  the  common  fund  of  the  union.  The  liability  of  the  county, 
under  the  8  &  9  Vict  c.  126,  ss.  59,  63,  is  by  that  statute,  transferred 
to  the  union.  He  referred  to  The  Queen  v.  Wigtoriy  20  Law  J.  Rep. 
(n.  s.)  M.  C.  110 ;  s.  c.  2  Eng.  Rep.  248. 

Bodkin  showed  cause  in  the  first  instance.  No  doubt  a  pauper 
Wi  in  Ireland  is  entitled  to  the  benefit  of  a  five  years'  residence. 
Here  the  question  is,  whether  a  lunatic,  having  no  known  settlement 
in  England,  comes  within  the  meaning  of  the  8  &  9  Vict  c.  126,  ss. 
'59j63.  The  statutes  previous  to  the  12  &  ]3  Vict  c.  103,  make  no 
reference  to  persons  having  no  known  place  of  settlement,  and  the 
^  section  of  this  latter  act  cannot  fairly  be  construed  to  apply  to 
^  persons.  It  was  by  reason  of  the  hardship  to  some  one  parish 
in  the  case  of  irremovability  that  the  legislature  enacted  that  the 
burthen  should  be  thrown  on  the  common  fund  of  the  union.  The 
latter  part  of  the  6th  section  and  the  3d  section  throw  light  on  the 
question,  and  go  to  show  that  it  was  not  intended  to  transfer  the 
burthen  in  this  case  from  the  county  to  the  union.     The  union  is 
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entitled  to  the  same  benefit  in  this  case  as  the  parish  in  which  the 
five  years'  residence  took  place. 

Pashley,  The  6th  section  is  not  to  be  read  as  if  the  words  "  having 
a  settlement  in  England  "  were  in  it  An  Irishman  and  an  English- 
man are  placed  in  just  the  same  situation.  The  Irishman  is  liable 
to  ^removal  to  Ireland,  and  is  as  much  exempt  from  removal  by  a 
five  years'  residence  as  an  Englishman  ;  and  if  so,  the  union  in  this 
case  must  be  held  liable  to  support  the  pauper. 

Our.  adv.  vtUl. 

The  judgment  of  the  coi^ft  ^  was  delivered  by  — 

Lord  Campbell,  C.  J.  In  this  case  the  question  is  raised  whether 
the  expense  of  maintaining  a  pauper  lunatic,  who  was  exempt  from 
removal  by  five  years'  residence,  and  who  is  without  a  settlement  in 
England,  being  Irish  by  birth,  and  found  to  have  gained  none,  is  to 
be  borne  by  the  union  or  county.  And  we  are  of  opinion  that  it  is 
cast  upon  the  former  by  the  12  &  13  Vict,  c  103,  s.  5,  enacting  that 
the  costs  of  the  order  for  removal  and  maintenance  in  the  case  of  a 
lunatic  pauper,  so  exempt,  shall  be  borne  by  the  union.  This  is 
admitted  in  the  case  where  the  lunatic  pauper  has  a  settlement,  and 
if  full  effect  is  given  to  the  words,  they  mclude  also  lunatic  paupers 
who  have  no  settlement.  In  the  first  case  it  transfers  the  burthen 
from  the  parish  of  settlement  to  the  union  within  which  the  five 
years'  inhabitancy  took  place,  upon  the  principle  that  such  inhabit- 
ancy has  many  of  the  properties  of  a  settlement ;  and  we  see  no 
reason  why  the  legislature  should  not  have  intended  to  make  a  trans- 
fer from  the  county  to  the  union  in  the  latter  case,  as  it  has  used 
words  wide  enough  so  to  operate,  and  the  reason  for  the  transfer 
applies  equally  in  both  cases. 

Rule  absolute. 


Regina,  on  the  prosecution  of  The  Mayor,  &c,  op  Ashton-under- 

Lyne,  v.  Slater.^ 

April  28tli,  1^52. 

Highway  Rates — Borough  of  Ashtorirtrnder-Lyne —  Cofistruction  of 
12  Sf  13  Vict.  c.  35,  and  10  4- 11  VicU  c.  34. 

By  the  AshtonHmder-Ljne  Lnprovement  Act,  12  &  13  Vict  c  85,  s.  25,  power  is  given  to 
the  major,  aldermen,  and  baisesses,  to  make  and  levy  a  highway  rate  upon  the  occnpiers 
of  all  messuages,  houses,  &a,  lands,  tenements,  and  hereditaments  within  the  borough,  for 


1  Lord  Campbell,  C.  J^  CoLERn>OE,  J.,  Erle,  J.,  and  Cromptok,  J. 
3  21  Jaw  J.  Bep.  (x.  s.)  M.  C.  185 ;  16  Jar.  992. 
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maintaining  and  repairing  "  the  present  highways,  within  the  borough,  when  sewered, 
drained,  levelled,  flagged,  paved,  and  otherwise  completed  to  the  satisfaction  of  the  mayor, 
kc^  and  sach  of  the  present  and  fiitare  streets  as  snail  from  time  to  time  be  declared  pub- 
lic highways  as  aforesaid,  and  the  main  sewers  under  the  same.**  The  borough  of  Ashton- 
onder-Lyne  consists  of  a  part  of  one  of  the  four  divisions  of  the  parish  of  Ashton-xmder-Lyne, 
and  the  whole  of  another  of  such  divisions,  the  latter  being  subdivided  into  two  districts ; 
and  before  the  passing  of  the  above  act  each  of  such  districts  separately  maintained  its  own 
highways,  and  had  its  own  surveyor.  The  greater  part  of  one  district  was  a  country  dis- 
trict After  the  passing  of  the  said  act,  the  mayor,  &c.,  acting  as  surveyors,  laid  a  rate  on 
the  ratable  property  within  each  of  the  said  districts,  exclusively  fior  the  repair  of  such 
highways  within  them  as  had  not  been  sewered,  drained,  levelled,  paved,  flagged,  and  other- 
wise completed  to  the  satisfaction  of  the  mayor,  &c :  — 

Htld,  that  under  the  above  section  of  the  special  act,  taken  in  connection  with  sections  48 
and  49,  of  the  Towns  Improvement  Clauses  Act,  10  &  11  Vict.  c.  34,  the  mayor,  alder- 
men, and  bni^esses  of  the  oorough  were  empowered  to  make  two  general  rates  within  the 
borough,  one  for  the  repair  of  the  urban  streets  within  the  25th  section  of  the  special  act, 
and  the  other  for  the  repair  of  the  rural  ways  not  within  that  section,  and,  therefore,  that 
the  rate  in  question  was  bad. 

This  was  an  appeal  against  an  assessment  to  a  highway  rate, 
made  and  published  in  May  1851,  for  the  Old  Town  division  of  the 
borough  of  Ashton-under-Lyne,  by  virtue  of  the  5  &  6  Will.  4,  c. 
50,  made  by  the  town  council  of  the  said  borough,  as  surveyors,  un- 
der the  Towns  Improvement  Clauses  Act,  1847,  and  the  Ashton- 
under-Lyne  Improvement  Act,  1849.  Notice  of  appeal  against  the 
said  rate  was  duly  given,  and,  by  consent  of  the  parties,  and  under 
an  order  of  Patteson,  J.,  the  following  case  was  stated  for  the  opinion 
of  this  court,  under  the  Quarter  Sessions  Procedure  Act 

The  parish  of  Ashton-under-Lyne,  in  the  county  of  Lancaster,  con- 
sists of  four  divisions,  called  respectively,  "  The  Ashton  Towns  Di- 
vision," "  The  Audenshaw  Division,"  "  Hartshead  Division,"  and 
"  The  Knott  Lanes  Division."  Of  these  the  Ashton  Towns  division 
is  again  subdivided  into  two  districts  or  sub-divisions  called  respect- 
ively "The  Old  Town"  and  "The  Demesne."  The  municipal 
borough  of  Ashton-under-Lyne  consists  of  the  Ashton  Towns  divi- 
sion of  the  said  parish  ^including  the  said  two  districts  or  sub-divisions) 
and  of  part  of  the  Audenshaw  division.  Up  to  the  time  of  the 
passing  and  coming  into  operation  of  the  Ashton-under-Lyne  Im- 
provement Act,  1849,  the  said  Audenshaw,  Hartshead,  and  Knott 
Lanes  divisions  maintained  each  separately  its  own  highways,  and 
had  each  separate  surveyors,  and  the  said  Old  Town  and  Demesne 
districts  of  the  said  Ashton  Towns  division  maintained  each  sepa- 
rately its  own  highways  and  had  each  separate  surveyors.  The 
greater  portion  of  the  Old  Town  district  is  a  country  district ;  the 
Demesne  district  is  nearly  altogether  covered  by  the  town,  and  com- 
prises a  great  quantity  of  houses  and  other  ratable  property.  After 
the  passing  of  the  Ashton-under-Lyne  Improvement  Act,  1849,  the 
mayor,  aldermen,  and  burgesses  required  the  surveyors  of  the  Old 
Town  and  Demesne  divisions,  respectively,  to  hand  over  to  them  all 
hoob  and  papers  in  their  power  and  custody  as  such  respective 
surveyors,  and  the  said  respective  surveyors  forthwith  delivered  the 
same  accordingly.  Long  before  and  at  the  time  of  the  passing  of  the 
said  Ashton-under-Lyne  Improvement  Act,  1849,  and  up  to  and  at 
the  time  of  the  making,  allowing,  and  publishing  the  said  rate  now 
appealed  against,  there  were  and  still  are  many  public  and  common 
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highways  both  in  the  Old  Town  division  and  also  in  the  Demesne 
division.  Some  of  the  highways  within  each  of  such  divisions,  re- 
spectively, had  been,  before  the  making  and  laying  of  the  rate  now 
appealed  against,  sewered,  drained,  levelled,  flagged,  and  otherwise 
completed  to  the  satisfaction  of  the  mayor,  aldermen,  and  burgesses 
of  the  said  borough,  and  were,  after  the  passing  of  the  Ashton-under- 
Lyne  Improvement  Act,  1849,  and  before  the  laying  of  the  said  rate 
appealed  against,  declared  to  be  so  sewered,  drained,  levelled,  flagged, 
paved,  and  otherwise  completed  to  such  satisfaction,  and  had  been 
declared  to  be  public  highways,  and  have  been  kept  in  repair  out  of 
moneys  levied  under  and  by  virtue  of  the  25th  section  of  the  said 
last-mentioned  act  by  the  rates  of  February  and  December,  1850, 
hereafter  mentioned.  Others  of  the  highways  within  the  said  Old 
Town  division  and  the  said  Demesne  division  have  never  yet  been 
sewered,  drained,  levelled,  flagged,  paved,  and  otherwise  completed  to 
the  satisfaction  of  the  said  mayor,  aldermen,  and  burgesses,  and  have 
never  yet  been  certified  or  declared  to  be  sewered,  drained,  levelled, 
flagged,  paved,  and  otherwise  completed  to  the  satisfaction  of  the  said 
mayor,  aldermen,  and  burgesses,  nor  declared  to  be  public  highways 
within  the  meaning  of  the  said  Ashton-under-Lyne  Improvement 
Act,  1849.  In  the  month  of  May,  1851,  and  after  the  passing  of  the 
said  last-mentioned  act,  certain  highways  in  the  Old  Town  division, 
which  were  not  at  that  time  sewered,  drained,  levelled,  paved,  flagged, 
and  otherwise  completed  to  the  satisfaction  of  the  said  mayor,  alder- 
men, and  burgesses,  being  then  out  of  repair,  the  said  mayor,  alder- 
men and  burgesses  assuming  to  be,  and  acting  as  surveyors  of  the 
said  Old  Town  division,  assessed  and  laid  the  rate  in  question  upon 
the  ratable-  property  in  the  said  Old  Town  division,  for  the  repair 
only  of  such  highways  within  that  division  as  had  not,  at  the  time 
of  the  assessing  and  levying  of  such  rate,  been  so  sewered,  drained, 
levelled,  paved,  flagged,  and  otherwise  completed ;  and  at  the  same 
time  assuming  to  be,  and  acting  as  surveyors  of  the  Demesne  division, 
they  assessed  and  laid  another  rate  upon  the  ratable  property  within 
the  Demesne  division,  for  the  repair  of  highways  witMn  that  division 
exclusively,  namely,  for  the  repair  only  of  such  highways  then  out  of 
repair  within  that  division  as  had  not  been,  at  the  time  of  the  assessing 
and  levying  of  the  said  rate,  sewered,  drained,  levelled,  paved,  flagged, 
and  otherwise  completed  to  such  satisfaction  as  aforesaid.  The  said 
respective  rates  are  laid  upon  the  ratable  property  within  the  said 
respective  districts,  to  the  exclusion  of  all  other  ratable  property  within 
the  said  borough,  but  not  within  the  said  respective  districts.  The 
respondents  occupy  ratable  property  within  the  said  borough,  but  not 
within  the  Old  Town  district,  or  subdivision  thereof,  and  ought  to 
be  included  in  any  rate  made  for  the  repair  of  highways,  jand  laid 
upon  the  said  borough  at  large,  but  not  rates,  if  any,  which  can  be 
legally  assessed  and  laid  upon  the  said  Old  Town  district  or  sub- 
division, exclusively  of  the  rest  of  the  borough.  There  is  within  the 
said  Old  Town  district  land  used  as  arable  land  only,  land  used  as 
meadow  land  only,  and  land  used  as  pasture  ground  only ;  the  occu- 
piers of  these  lands  respectively  are  rated  in  and  by  the  said  rate  accord- 
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ing  to  the  fall  net  annual  value  of  such  respective  lands,  and  this 
appears  on  the  face  of  the  said  rate.  In  the  month  of  February,  1850, 
the  mayor,  aldermen,  and  burgesses  of  the  said  borough,  laid  a  hi^- 
way  rate  of  2d.  in  the  ponnd  on  all  ratable  property  within  the  said 
borough,  under  the  authority  of  the  Ashton-under-Lyne  Improvement 
Act,  1849.  This  rate  was  collected  early  in  the  year  1850,  and  ex- 
pended in  the  repair  of  the  highways  throughout  the  whole  borough, 
whether  declared  as  such  or  not.  In  the  month  of  December,  1850, 
the  mayor,  aldermen,  and  burgesses  of  the  said  borough,  laid  another 
rate  of  Id.  in  the  pound,  under  the  authority  of  the  Ashton-under- 
Lyne  Improvement  Act,  1849.  This  rate  was  laid  on  all  the  property 
within  the  whole  borough,  and  expended  in  the  repair  of  those  high- 
ways only  which  had  been  declared  as  such  under  the  Ashton-under- 
Lyne  Improvement  Act,  and  which  have  been  paved,  sewered,  &c.,  to 
the  satisfaction  of  the  corporation.  The  Ashton-under-Lyne  Im- 
provement Act^  1849,  applies  to  the  same  district  as  that  comprised 
within  the  municipal  borough  of  Ashton-under-Lyne,  the  limits  of  both 
being  co-extensive.  The  Old  Town  division  of  the  borough  of  Ash- 
ton-under-Lyne^ mentioned  in  the  rate  appealed  against,  is  the  same 
with  the  Old  Town  district  or  sub-division  of  the  borough  of  Ashton- 
under-Lyne  mentioned  in  this  case.  The  mayor,  aldermen,  and  bur- 
gesses of  the  said  borough  of  Ashton-under-Lyne  are  the  commis- 
sioners intrusted  by  the  Ashton-under-Lyne  Improvement  Act,  1849, 
^^Tth  powers  for  executing  the  purposes  thereof,  and  they  have  no 
revenues,  moneys,  or  other  means  applicable  to  the  repair  of  any 
highways  within  the  said  borough,  except  such  moneys  as  they  may 
be  entitled  to  raise  by  rates  under  the  authorities  of  the  several  sta- 
nites  in  that  behalf  provided. 

The  question  for  the  opinion  of  this  court  was,  whether  the  mayor, 
aldermen,  and  burgesses  of  Ashton-under-Lyne,  in  the  month  of 
May,  1851,  under,  and  by  virtue  of  the  Ashton-under-Lyne  Improve- 
ment Act,  1849,  and  the  acts  incorporated  therewith,  and  the  5  &  6 
Will  4,  c  50,  or  any  or  either  of  these  acts,  or  any  other  statute  then 
in  fotce,  were  entitled  to  assess  and  levy  the  said  rate  upon  the  rat- 
able property  within  the  Old  Town  division  exclusively,  for  the 
repair  of  such  highways  within  that  division  as  had  not  been  at  the 
^e  of  the  assessing  and  laying  of  that  rate,  declared  to  be  and 
were  not  sewered,  &c.  If  the  court  should  be  of  opinion  that  they 
were  80  entitled,  then  this  rate  was  to  be  confirmed ;  if  the  court 
skouJd  be  of  the  contrary  opinion,  it  was  to  be  quashed.  And  it  was 
^by  agreed  by  and  between  the  said  appellant  and  the  said  re- 
spondents, and  each  of  them,  that  a  judgment  in  conformity  with  the 
<^^oa  of  this  court,  and  for  such  costs,  if  any,  as  this  court  should 
adjudge,  (and  it  was  thereby  agreed  that  this  court  should  have  full 
P^er  and  authority  to  adjudicate  upon  the  costs  of  the  said  appeal, 
and  of  this  case),  might  be  entered  on  motion  by  either  party,  at  the 
Court  of  General  Quarter  Sessions  of  the  Peace  for  the  county 
P^tine  of  Lancaster,  to  be  holden  by  adjournment  at  Salford,  next, 
Of  next  but  one,  after  such  decision  should  have  been  given,  and  that 
such  judgment  should  and  might  be  entered  up  accordingly,  and 
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that  the  said  rate  might  be  amended,  if  and  as  the  court  should  so 
direct. 

Cowling  {Spinks  with  him)  argued  on  behalf  of  the  appellant 

H.  Hill  (Maynard  and  Milward  with  him)  for  the  respondents. 

They  referred  to  sections  2,  3, 13,  48,  49, 161, 162, 167, 199  of  the 
Towns  Clauses  Improvement  Act,  10  &  11  Vict.  c.  34 ;  section  27  of 
the  Highway  Act,  6  &  6  Will.  4,  c.  50 ;  and  sections  13,  20,  24,  25, 
and  81,  of  the  12  &  13  Vict  c.  35,i  entitled  "  An  Act  for  the  further 
improvement  of  the  borough  of  Ashton-under-Lyne." 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  rate  cannot  be 
supported;  not,  however,  on  the  ground  taken  by  Mr.  Hill,  in  the  first 


1  Section  IS.  "  That  the  Towns  Improvement  Clauses  Act,  1847,  the  Town  Police 
Clauses  Act,  1847,  and  the  Markets  and  Fairs  Clauses  Act,  1847,  shall,  except  in  bo 
far  as  herein  varied  or  otherwise  proyided  for,  be  incorporated  with  and  form  part  of 
this  act" 

Section  20.  "  That  if  any  street  or  part  of  a  street,  whether  the  same  be  a  pabUc 
highway  or  not,  or  whether  the  same  be  already  or  shall,  at  any  time  hereafter,  m  Isid 
out  and  opened  to  the  public  within  the  said  borough,  be  not  or  shall  not  be  sufficiend^r 
sewered,  drained,  levelled,  flagged,  paved,  and  otherwise  completed  to  the  satis&ction  of 
the  mayor,  aldermen,  and  burgesses,  it  shall  be  lawful  for  the  mayor,  aldermen,  and  bar- 
gesses,  at  any  time,  and  from  time  to  time,  after  the  passing  of  this  act,  notwithstand- 
mg  the  provisions  of  the  Towns  Improvement  Clauses  Act,  1847,  incorporated  here- 
with, to  order  that  any  such  street  or  ptrt  thereof  shall  be  freed  from  obstractioii} 
sewered,  drained,  levelled,  flagged,  pavea,  and  otherwise  completed,  according  to  such 
plan,  on  such  level,  in  such  manner,  of  such  materials,  and  within  such  time  as  they 
shall  direct,  and  thereupon  the  respective  owners  of  the  buildings  and  lands  lying 
alongside  of  or  adjoining  to  such  street  or  part  of  a  street  (notwi£standing  any  part 
of  such  street  may  include,  pass  over,  lie  opposite,  or  be  adjacent  to  any  cross  or  other 
street,  or  any  part  thereof  V  shall,  according  to  such  plan,  on  such  level,  of  such  mate- 
rials, within  such  time,  ana  in  such  manner  as  shall  be  expressed  in  such  order,  at  their 
respective  charges  and  expenses,  remove  all  obstructions,  and  well  and  sufliciently  sewer, 
drain,  level,  flag,  pave,  and  otherwise  complete  such  street,  so  far  as  the  same  extends 
along  their  respective  buildings  or  lands,  and  in  the  event  of  such  owners  or  any  of 
them  making  default  in  the  due  execution  of  such  work  within  such  time  as  aforesaid, 
the  mayor,  aldermen,  and  burgesses  may  cause  such  work  to  be  executed,  and  may 
recover  the  expense  incurred  by  them  in  respect  thereof,  in  the  manner  directed  by 
the  provisions  of  the  Towns  Improvement  Clauses  Act,  1847,  with  respect  to  ensuring 
the  execution  of  the  works  by  that  or  the  special  act  required  to  be  done  by  Uie  owners 
or  occupiers  of  houses  or  lands,  so  far  as  such  provisions  apply  to  the  recovery  of  the 
expense  of  works  required  to  be  done  by  owners,  and  except  in  so  &r  as  such  provi- 
sions authorize  the  recovery  of  such  expense  by  drainage  rates." 

Section  24.  "  That  when  and  so  soon  as  any  street  already  made  or  hereafter  to  be 
made  within  the  said  borough  shall  have  been  sewered,  drainec^  levelled,  flawed, 
paved,  and  otherwise  completed  to  the  satisfaction  of  the  mayor,  aldermen,  and^ui^ 
gesses,  then,  and  in  each  such  case,  it  shall  be  lawful  for  the  mayor,  aldermen,  and  bar- 
gesses,  and  they  are  hereby  required  to  certify  and  declare  the  same  to  be  a  public 
highway,  and  alter  such  certificate  and  declaration  the  same  shall  be  a  public  highway, 
and  the  same,  together  with  the  main  sewer  under  the  same,  shall  be  forever  after- 
wards repaired  and  repairable  as  such,  out  of  the  highway  rate  hereinafter  provided, 
and  every  such  certificate  and  declaration  shall  be  recorded  in  the  books  of  the  mayor, 
aldermen,  and  burcesses." 

Section  25.  ^*-  That  for  the  purpose  of  maintaining  and  rq)airing  the  present  higb- 
ways  within  the  borough  when  so  sewered,  drained,  levelled,  flag&^>  pavcw,  and  other- 
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part  of  his  argument,  that  there  can  only  be  one  highway  rate  within 
the  borough,  which  is  to  be  applied  to  all  purposes  of  repair,  both  of 
the  rural  and  urban  highways  within  the  district.  Section  25  of  the 
12  &  13  Vict  c.  35,  will  not  bear  that  interpretation.  By  that  sec- 
tion, the  "  highway  rate  "  authorized  to  be  levied  upon  the  occupiers 
of  buildings  and  land  within  the  borough,  is  to  be  applied  to  the  re- 
pair of  such  streets  only  as  come  within  the  description  therein 
given.  It  seems  to  me,  looking  to  the  general  act,  the  10  &  11  Vict, 
c  34,  together  with  the  special  act,  that  the  legislature  intended  there 
should  be  two  general  rates  within  this  borough  for  the  whole  district, 
one  for  the  repair  of  the  urban  ways,  and  the  other  for  the  rural  ways 
within  the  district  The  rate  is  to  be  upon  all  lands  within  the 
borough,  so  that  the  rural  part  of  the  district  is  made  to  contribute  to 
the  repair  of  the  urban  ways,  and  the  urban  part  would,  therefore,  be 
fairly  required  to  contribute  to  the  repair  of  the  rural  ways ;  and  that 
seems  to  me  to  be  provided  for  by  the  48th  section^  of  the  10  &  11 
Vict  c  34,  ^which,  I  think,  confers  upon  the  commissioners  the  power 
of  making  a  rate  for  the  repair  of  the  rural  roads  within  the  borough, 
treating  it  as  one  district,  although  there  may  have  been  separate  dis- 
tricts with  separate  liabilities  before  the  passing  of  the  act  Mr.  Cow- 
ling,.in  his  argument,  was  obliged  to  admit  that  they  had  the  power 
where  part  of  the  road  was  within  the  borough  and  part  excluded  from 
it,  and  that  there  was  no  immemorial  usage.  It  is  true  there  is  no 
such  express  power  given  by  the  act,  but  there  is,  I  think,  an  implied 
power.    A  difficulty  was  raised  from  the  language  of  the  49th  section^ 


viae  completed  to  the  satisfaction  of  the  mayor,  aldermen,  and  burgesses  as  aforesaid, 
aod  such  of  the  present  and  fature  streets  as  shall  from  time  to  time  be  declared  public 
lughwajs  as  aforesaid,  and  the  main  sewers  under  the  same,  it  shall  be  lawful  n>r  the 
mayor,  aldermen,  and  burgesses,  when  and  so  often  as  they  shall  think  necessary,  to 
order  and  direct  a  rate  or  assessment,  to  be  called  *  the  highway  rate,'  to  be  made  and 
Wvied  upon  the  occupiers  of  all  messuages,  houses,  shops,  workshops,  &c.,  lands,  tene- 
ments, and  hereditaments,  whatsoever,  already  built,  erected,  or  situate,  or  which  shall 
hereafter  be  built,  erected,  or  situate,  within  tne  said  borough,  according  to  the  full  net 
aniuial  Talne  of  Uie  same  respectively ." 

SecdoD  31.  "  And  in  order  to  raise  money  for  carrying  into  execution  the  pur- 
poses of  this  act  so  far  as  not  otherwise  provided  for  herem,  or  in  the  acts  incorporated 
bereirith,  be  it  enacted,  that  it  shall  be  lawful  for  the  mayor,  aldermen,  and  burgesses, 
when  and  so  often  as  they  shall  think  necessary,  to  order  and  direct  a  rate  or  rates, 
aseasment  or  assessments,  to  be  ftiade  and  levied  upon  the  occupiers  of  all  messuages, 
hooaes,  shops,  workshops,  &c,  lands,  tenements,  ana  hereditaments  whatsoever,  already 
^  erected,  or  situate,  or  which  shall  hereafter  be  built,  erected,  or  situate  within 
t^  said  borough." 

^  Sectbn  48.  '*  The  conunissioners,  and  none  other,  shall  be  the  surveyors  of  all  high- 
*ajs  within  the  limits  of  the  special  act,  and  within  those  limits  shall  have  all  such 
powen  and  authorities,  and  be  subject  to  all  such  liabilities,  as  any  surveyors  of  high- 
^JB  are  invested  with  or  subject  to  by  virtue  of  laws  for  the  time  being  m  force ;  and 
the  inhabitants  of  the  district  within  the  said  Umits  shall  not,  in  respect  of  any  lands 
fitoate  inthin  the  said  district,  be  liable  to  the  payment  of  any  highway  rate,  grand 
joy  ceas,  or  other  payment  in  respect  of  making  and  repairing  roads  within  the  other 
pvta  of  the  parish,  township,  barony,  or  place  m  which  the  said  district,  or  any  part 
iJttrwrf,  is  situate." 

*  Section  49.  "  The  commissioners  shall  be  deemed  guilty  of  a  misdemeanor  for  re- 
fusing or  neglecting  to  repair  any  public  highway  within  the  limits  of  the  special  act, 
VOL.  XIV.  10 
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of  the  10  &  11  Vict.  c.  34,  but  that  seems  to  me  merely  to  provide 
that,  if  the  commissioners  fail  to  do  their  duty,  they  shall  be  liable  to 
an  indictment  as  before.  I  do  not  think  it  necessary  to  refer  to  the 
other  sections.  They  all  seem  to  me  to  be  reconcilable  with  this 
conclusion,  that  there  are  to  be  two  rates,  one  for  the  repair  of  the 
urban  ways,  and  the  other  for  the  repair  of  the  rural  ways,  and  that 
all  property  within  the  borough  is  to  contribute  to  those  rates. 

WiGHTMAN,  J.  I  am  of  the  same  opinion.  There  may  be  a  diffi- 
culty in  reconciling  some  of  the  provisions ;  but  taking  both  the  acts 
together,  it  seems  to  me  the  effect  is  this,  that  there  are  to  be  two 
rates,  which  may  be  applied  to  two  kinds  of  repairs  within  the  bo- 
rough, one  of  which  may  be  termed  the  repair  of  the  urban  streets, 
though  only  in  part  within  the  borough,  ana  the  other  the  repair  of 
the  ways  not  within  the  25th  section  of  the  special  act.  And  this 
leads  to  no  hardship,  because  the  inhabitants  of  the  rural  district  are 
bound  to  contribute  to  the  repair  of  the  urban  streets,  and  there  is  no 
reason  why  there  should  not  be  a  reciprocity  as  respects  the  rural  ways. 
It  is  quite  consistent  with  the  48th  section  that  this  should  be  so,  and 
the  dMculty  raised  as  to  the  provision  contained  in  the  49th  section 
has  been  sufficiently  met  by  the  observations  of  my  lord. 

Erle,  J.  I  also  think  that  the  rate  is  bad.  The  words  of  the  48th 
section  are  capable  of  the  construction  that  the  whole  borough  shall 
become  one  entire  district,  and  the  observations  of  the  court,  as  to  the 
powers  of  the  commissioners,  are  nearly  conclusive  to  show  that  they 
are  bound  to  treat  the  borough  as  one  district,  and  to  make  the  rural 
part  contribute  to  the  repair  of  the  urban  ways.  If  the  contention  on 
the  other  side  were  maintainable,  the  rural  district  would  have  to 
repair  the  rural  ways  as  well  as  the  ways  within  the  urban  district, 
without  any  assistance  from  the  urban  district  Besides,  with  sepa- 
rate districts  and  shifting  liabilities,  great  complication  of  proceeding 
would  arise  under  the  49th  section,  for  no  intelligible  purpose,  and 
many  other  inconveniences.  There  is  nothing  that  I  can  see  to  pre- 
vent the  whole  district  being  made  liable,  and  it  is  a  great  recommen- 
dation that  for  the  future  all  difficulty  €ls  to  liability  will  be  done 
away  with.  An  indictment  will  charge  the  liability  just  as  the  com- 
mon liability  of  a  parish. 

Judgment  for  the  appelkmU. 


and  shall  be  liable  to  be  indicted  for  such  misdemeanor  in  the  same  numner  as  tbe  in- 
habitants thereof,  or  of  any  parish,  township,  or  other  district  therein,  were  liable  b^re 
the  passing  of  the  special  act" 
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Reoina  v.  The  Inhabitants  op  Husthwaite.^ 

May  1,  1853. 

Settlement  by  Joint  Tenant  —  Renting  a  Tenement  —  Payment  of 
Ratei —  Constructive  Assessment  and  Payment — 1  WiU,  4,  c.  18; 
4  4-5  Will  4,  c.  76;  3  4- 4  Will  SfM.  c.  11. 

William  Atkinson  occnpied  a  separate  and  distinct  dwelling-house  and  farm  in  the  parish  of 
H^  which  were  let  to  nim  and  his  father,  Thomas  Atkinson,  as  joint  tenants,  the  rent  and 
Talae  of  the  land  itself  being  sufficient  to  confer  a  settlement  on  both.  The  father  resided 
on  another  £urm,  at  a  distance,  but  he  bond  fide  paid  the  rent  of  the  farm  occupied  by  his 
SOB.  In  the  rate4)ooks  of  H.,  ^  Mr.  Atkinson"  appeared  as  the  name  of  the  occupier  of 
the  house  and  farm  in  respect  of  two  rates,  and  in  a  third  rate  the  name  of  "  Thomas  At- 
kinson" appeared.  The  oyerseers  had  demanded  and  received  payment  of  these  rates 
from  the  uther :  — 

HM,  that  the  sessions  were  justified  in  finding,  first,  that  there  was  a  sufficient  occupation 
andpKyment  of  rent,  as  well  as  a  sufficient  assessment  to  and  payment  of  rates,  to  confer 
on  wHUam  Atkinson  a  settlement  in  H.,  under  die  1  Will.  4,  c.  18,  and  4  &  5  Will.  4,  c 
76 ;  and,  secondly,  that  he  had  sufficiently  been  charged  with,  and  paid  his  share  of  the 
public  taxes,  to  gain  a  settlement  in  H.,  under  the  3  &  4  WilL  &  M.  c.  11. 

This  was  an  appeal  against  an  order  for  the  removal  of  Ursula 
Atkinson,  wife  of  William  Atkinson,  who  had  absconded  to  America, 
and  her  five  children,  from  the  parish  of  Knuyton-with-Brawith,  in  the 
North  Riding  of  Yorkshire,  to  the  parish  of  Husthwaite,  in  the  same 
riding.     The  sessions  confirmed  the  order,  subject  to  the  following 

Case.  The  settlement  stated  in  the  grounds  of  removal  was,  that 
the.  pauper's  husband,  William  Atkinson,  had,  at  Lady-day,  1844, 
rented  a  house  and  farm  in  the  appellant  parish,  at  the  rent  of  70^  a 
year,  for  one  whole  year,  ending  at  Lady-day,  1845,  and  paid  the 
year's  rent  for  the  same,  and  that  he  was  also  assessed  to  the  poor-rate 
of  the  township  of  Husthwaite,  and  paid  the  same  in  raspect  of  the 
said  dwelling-house  and  farm  for  one  year,  during  which  he  so  occu- 
pied the  same,  and  that  during  the  whole  period  of  his  occupancy  he 
resided  and  slept  in  the  township  of  Husthwaite.  There  were  three 
grounds  of  appeal,  traversing  the  residence,  occupation,  and  payment 
of  rates  as  slated  in  the  grounds  of  removal,  as  follows :  —  First,  that 
the  said  W.  Atkinson  did  not  acquire  a  settlement  in  the  said  township 
of  Husthwaite,  nor  take  and  hire,  at  Candlemas,  in  the  year  1844,  of 
Mr.  John  Buckle,  from  year  to  vear,  commencing  on  the  6th  of  April, 
1844,  at  the  rent  or  sum  of  70^  a  year,  a  tenement,  consisting  of  a 
separate  and  distinct  dwelling-house,  farm-house,  or  building,  and 
twenty-five  acres  and  upwards  of  land,  situate  in  the  township  of 
Husthwaite,  as,  in  the  grounds  of  removal  which  accompanied  the  said 
order,  is  alleged.  Secondly,  that  the  said  W.  Atkinson  did  not  hold  and 
occupy  the  said  dwelling-house  and  land  under  the  said  alleged  hiring, 
in  the  said  township,  from  the  6th  of  April,  1844,  until  the  6th  of  April, 
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1845,  nor  did  he  pay  the  said  yearly  rent  for  the  said  term  of  one  year,  as, 
in  the  grounds  of  removal,  is  alleged.  Thirdly,  that  the  said  W.  Atkin- 
son  was  not  assessed  to  the  poor  rates  of  the  said  township  of  Husth- 
waite,  nor  did  he  pay  the  same  rates  in  respect  of  the  said  dwelling- 
house  and  land  for  one  year,  during  which  it  is  alleged  he  so  occupied 
the  same,  in  manner  and  form  as  in  the  said  grounds  of  removal  is 
alleged.  Before  the  appeal  came  on  to  be  heard,  certain  admissions, 
entered  into  by  the  attorneys  for  the  respective  parishes,  were  received 
in  evidence,  and  were  as  follows :  —  That  at  or  about  the  time  in  that 
behalf  mentioned  in  the  respondent's  statement,  the  pauper's  husband, 
W.  Atkinson,  and  his  father,  T.  Atkinson,  entered  into  an  agreement 
with  John  Buckle,  therein  mentioned,  the  legal  effect  wheyeof  was  to 
give  the  said  W.  Atkinson  and  T.  Atkinson  a  joint  tenancy  from 
year  to  year  in  the  tenement,  and  at  the  rent  in  the  respondent's 
statement  respectively  mentioned,  commencing  on  the  6th  of  April, 

1844.  That  the  whole  of  the  rent  and  the  whole  of  the  poor-rates 
in  respect  of  the  said  tenement,  for  the  year  ending  the  6th  of  April, 

1845,  were  paid  by  T.  Atkinson.  At  the  trial  of  the  appeal,  after 
the  above  admissions  had  been  put  in,  it  was  proved  that  the  house 
and  farm  were  in  fact  hired  and  rented  by  the  pauper's  husband  and 
his  father,  T.  Atkinson,  as  joint  tenants.  That  the  pauper's  husband 
entered  upon  the  farm  at  Lady-day,  1844,  and  from  that  time  resided 
there,  and  managed  the  farm  until  Lady-day,  1845,  the  farming  stock 
belonging  to  him ;  the  father,  T.  Atkinson,  continuing  during  the 
whole  of  the  time  aforesaid  to  reside  upon  another  farm  in  the  town- 
ship of  Balk,  about  five  miles  from  the  appellant  township,  and  never 
sleeping  at  the  farm  in  the  appellant's  township  but  for  two  nights 
during  the  tenancy,  but  that  the  whole  of  the  rent  of.  the  said  tene- 
ment in  the  appellant  township  was  bond  fide  paid  by  the  father,  T. 
Atkinson,  and  that  such  tenement  consisted  of  a  separate  and  distinct 
dwelling-house  and  land,  and  that  the  land  of  itself,  and  independently 
of  the  said  xlwelling-house,  was  of  sufficient  value,  and  the  rent  paid 
in  respect  thereof  was  of  sufficient  amount,  to  confer  a  settlement  on 
both  the  said  W.  Atkinson  and  T.  Atkinson.  In  the  rate-books  of  the 
appellant  township  for  the  year  1844  and  1845,  the  house  and  farm  occu- 
pied by  the  pauper's  husband  was  described  as  "  buildings  and  lands," 
and  "  Atkinson,  Mr."  appeared  in  the  column  headed  "  name  of  occu- 
pier," as  the  person  ratcii  in  two  rates,  made  on  the  18th  of  April  and 
the  17th  July,  1844 ;  and  in  a  third  rate,  on  the  8th  of  January,  1845, 
«*  Atkinson,  Thomas,"  was  stated  as  the  name  of  the  occupier.  The 
overseers  of  the  appellant  parish  had  always  demanded  and  received 
payment  of  the  rates  in  question  from  Thomas  Atkinson,  the  father. 

The  appellants  objected  that  there  was  no  sufficient  proof  of  rent- 
ing a  tenement,  so  as  to  confer  a  settlement  on  the  pauper's  husband, 
within  the  meaning  of  the  1  Will  4,  c  18,  s.  1,  and  the  4  &  5  Will. 
4,  c7G,8.  66,  on  the  following  grounds:  —  First,  that  no  rent  having 
actually  been  paid  by  the  hands  of  the  pauper's  husband,  the  Court 
of  Quarter  Sessions  could  not  infer  that  there  was  a  sufficient  pay- 
ment of  rent  by  him  to  satisfy  that  portion  of  the  above  statutes  which 
requires  the  rent  to  be  actually  paid  by  the  person  hiring  the  tenement. 
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Secondly,  that  as  the  statute  requires  the  tenement  to  be  either  a 
separate  and  distinct  dwelling-house  or  building,  or  land,  or  both,  that 
a  joint  tenancy  of  the  house  and  farm  in  question  did  not  confer  a  set- 
tlement in  the  said  W.  Atkinson.  Thirdly,  that  if  there  was  a  suffi- 
cient payment  of  rent  by  the  said  W.  Atkinson,  there  was  no  compli- 
ance with  the  requisites  of  the  4  &  6  Will.  4,  c.  76,  s.  66,  the  pauper's 
husband  not  having  been  assessed  to,  or  having  paid  the  rates  within 
the  meaning  of  that  section.  Fourthly,  the  appellants  further  objected 
that  (in  case  there  was  no  sufficient  proof  of  a  settlement  by  renting  a 
tenement  on  the  grounds  above  stated),  there  was  no  sufficient  proof 
of  a  settlement  by  the  payment  of  rates  under  the  3  Will.  &  M.  c 

11,8.6. 

The  Court  of  Quarter  Sessions  overruled  the  above  objections,  and 
fonnd  upon  the  evidence  as  above  stated,  —  First,  that  there  was  a 
sufficient  payment  of  rent  by  the  son,  (the  husband  of  the  pauper) 
to  confer  a  settlement  upon  him.  Secondly,  that  a  ^oint  tenancy  of 
the  land  in  question  conferred  a  settlement  on  the  said  W.  Atkinson. 
Thirdly,  that  the  payment  of  rates  by  T.  Atkinson,  the  father,  was, 
in  point  of  law,  a  payment  of  rates  by  the  son  so  as  to  confer  a  set- 
tlement upon  him.  Fourthly,  that  the  assessment  and  payment  of 
rates  above  set  forth,  was  such  an  assessment  and  payment  of  rates 
by  the  said  pauper's  husband,  as  (coupled  with  the  renting  the  tene- 
ment above  mentioned)  did  confer  a  settlement  upon  him  under  the 
provisions  of  the  1  Will.  4,  c  18,  s.  1,  and  those  of  the  4  &  5  Will.  4, 
c  76,  8.  66.  Fifthly,  that  in  case  the  said  assessment  and  payment 
of  rates  was  not  sufficient  to  enable  the  pauper's  husband  to  obtain 
a  settlement  by  renting  a  tenement  under  the  last-mentioned  statutes, 
the  Court  of  Quarter  Sessions  found  that  it  was  such  a  charging 
with  and  payment  of  his  share  to  the  public  taxes  or  levies  of  the 
parish  of  Husthwaite  as  would  confer  a  settlement  upon  him  therein, 
nnder  the  provisions  of  the  3  &  4  Will.  &  M.  c.  11,  s.  6. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  there 
"ff^  no  evidence  of  settlement,  either  by  renting  a  tenement  or  by 
payment  of  rates  for  the  grounds  above  stated,  then  the  order  of 
sessions  was  to  be  quashed ;  but  if  the  Court  of  Queen's  Bench 
should  be  of  a  contrary  opinion,  then  the  order  of  sessions  was  to 
stand  confirmed. 

Bow  [Lefrop  with  him),  in  support  of  the  order.  First,  a  settle- 
ment was  gained  by  the  pauper's  husband  by  payment  of  rates  and 
renting  a  tenement  under  the  3  &  4  Will.  &  M.  c.  11,  and  the  6  Geo. 
4ic57.  The  case  of  The  Queen  v.  St.  Mary  Calendar,  9  Ad.  &  E. 
^;  8.  0.^8  Law  J.  Rep.  (n.  s.)  M.  C.  54,  points  out  the  ground.upon 
which  such  a  settlement  rests,  as  regards  the  mode  of  assessment  and 
payment,  and  The  Queen  v.  The  Inhabitants  of  St.  Lawrence  in  Apple- 
^j6  Q.  B.  Rep.  842 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  M.  C.  56,  decides 
that  one  of  two  joint  tenants  of  land  whose  renting  is  in  other  respects 
«>nfonnable  to  the  6  Geo.  4,  c.  57,' may  gain  a  settlement  under  section 
2  of  that  act.  Here,  the  payment  of  one  joint  tenant,  both  being 
'iaMe,  ie  a  payment  by  him  on  account  of  both,  and  the  rate-books 
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show  that  the  pauper's  husband  was  sufficiently  assessed  to  the 
rates. 

[Lord  Campbell,  C.  J.  The  sessions  must  be  taken  to  have  found 
as  a  fact  that  he  was  the  person  rated.] 

Then  all  the  other  requisites  exist  to  make  out  a  settlement  by 
payment  of  rates.  Secondly,  as  to  the  settlement  by  payment  of 
taxes,  under  the  3  &  4  Will.  &  M.  c.  11,  s.  6,  it  is  not  necessary  that 
the  person  who  pays  should  appear  to  be  charged  by  name.  The 
King'  V.  The  Inhabitants  of  Heckmondwicke^  2  Dougl.  664. 

[Lord  Campbell,  C.  J.  Suppose  a  third  party  were  to  advance 
the  money  for  payment  on  the  credit  of  the  pauper.] 

That  would  be  sufficient.  The  King  v.  Bridgewaier^  3  Term.  Rep. 
550.  This  might  have  been  pleaded  as  a  payment  by  each  of  the 
joint  tenants.  He  also  referred  to  The  Queen  v.  The  Inhabitants  of 
Hulmey  4  Q.  B.  Rep.  538;  s.  c.  12  Law  J.  Rep.  (n.  s.)  M.  C.  100, 
The  King  v.  Painswick,  Burr.  S.  C.  465,  The  King  v.  WalsaU,  Cald. 
S.  C.  35,  T/ie  Queen  v.  The  Inhabitants  of  St.  Marylebone^  15  Q.  B. 
Rep.  399 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  M!  C.  201. 

Bliss  and  Price^  contri.  It  is  not  found  that  it  was  ever  intended 
to  rate  W.  Atkinson,  or  that  "  Mr.  Atkinson  "  meant  him.  All  that 
is  found  is  simply  payment  of  the  rate.  If  there  exists  a  patent 
ambiguity,  "Mr.  Atkinson"  must  be  taken  to  mean  "Thomas  Atkin- 
son." But  supposing  either  may  be  meant,  there  is  no  evidence  from 
which  it  can  be  inferred  that  "  William  "  was  meant,  but  there  is  a 
great  deal  to  show  that  "  Thomas  "  was  meant.  The  principle  upon 
which  the  cases  on  this  point  rests  is,  that  the  description  is  such  as 
might  be  applied  to  the  pauper,  and  could  not  be  applied  to  another. 
In  Moss  v.  St.  Michael^  Lichfield^  Pig.  &  Rodw.  El.  Cas.  118,  the 
principle  applicable  to  a  settlement  by  rating  is  carried  out.  It  was 
there  held,  that  payment  by  a  joint  tenant,  of  itself  was  not  in  eflfect 
a  charging  of  him  to  the  rate. 

[Lord  Campbell,  C.  J.  If  you  assume  that  Thomas  was  the  only 
person  assessed  to  the  rate,  then  your  objection  may  be  good.] 

There  is  nothing  to  show  that  the  overseers  treated  any  other  per- 
son as  occupier ;  and  that,  at  least,  should  appear. 

The  pauper  himself  must  be  charged  to,  and  have, paid,  the  rate. 
No  one  is  liable  to  the  rate  but  the  person  rated,  and  the  payment 
by  Thomas  was  purely  voluntary  as  regarded  William.  He  could  not 
have  maintained  an  action  of  assumpsit  against  William  in  respect 
of  it.  Thomas  being  himself  liable  to  the  rate,  the  payment  must 
be  considered  as  made  by  him  in  discharge  of  himself  alone.  Then, 
as  to  the  question  of  joint  tenancy.  The  tenement  meant  by  the 
statute  is  an  entire  tenement,  the  whole  of  which  is  occupied  by  a 
single  tenant  The  King  v.  The  Inhabitants  of  Birkstoelly  6  Ad.  &  E. 
282 ;  s.  c.  nom.  The  Kinff  v.  Balsall,  6  Law  J.  Rep.  (n.  s.)  M.  C.  3o, 
and  the  interest  of  a  joint  tenant,  therefore,  is  not  enough.  This  point 
is  still  left  open  by  the  case  of  ThB  Queen  v.  The  Inhabitants  of  Si. 
Lawrence  in  Appleby. 

[Lord  Campbell,  C.  J.  You  may  contend  that  the  decision  is 
wrong.     The  point  W£|^  certainly  decided.] 
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The  King  v.  The  Inhabitants  of  Birkswell  does  not  appear  to  have 
been  referred  to.  z 

Lord  Campbell,  C.  J.  If  there  was  any  evidence  of  either  a  set- 
tlement by  renting  a  tenement  or  payment  of  rates,  under  the  question 
submitted,  we  are  to  confirm  the  order,  and  I  think  there  was  evidence 
to  justify  the  sessions  in  deciding  as  they  did.  In  the  first  place,  as 
to  the  settlement  by  renting  a  tenement,  in  The  Queen  v.  The  Inhabi- 
iants  of  St.  Latvrence  in  Applebp,  this  court  came  to  the  conclusion 
that  the  statute  6  Geo.  4,  c.  57,  applied  to  premises  that  were  held  by 
joint  tenants,  and  therefore  I  am  of  opinion  that  the  circumstance  of 
the  joint  tenancy  in  this  case  was  immaterial,  the  value  being  suffi- 
cient to  satisfy  the  statute.  Then,  as  to  the  assessment  of  the  pau- 
per's husband,  I  think  there  was  evidence  of  that  It  may  be  presumed 
that  the  facts  stated  as  to  this  were  known  to  the  parish  officers,  and 
if  so,  do  they  not  afford  some  evidence  that  William  was  intended  to 
be  rated.  As  ta  the  question  of  payment  by  William,  there  seems 
to  roe  to  be  no  doubt  Thomas  was  a  joint  tenant  with  William,  and 
having  paid  the  rates,  he  might  bring  an  action  or  suit  in  equity  for 
compensation,  or,  all  at  events,  in  settling  their  joint  accounts  he  would 
be  entitled  to  take  credit  for  the  amount  paid,  and  h^  would  take 
credit  for  it  as  having  been  paid  on  account  of  himself  and  William. 
Supposing  there  had  been  a  joint  assessment,  and  Thomas  had  paid, 
clearly  that  w^ould  have  been  a  payment  by  both.  Here,  therefore, 
there  appears  to  be  a  sufficient  holding,  assessment,  and  payment,  and 
that  being  so,  a  settlement  was  gained  by  the  pauper's  husband. 

WiGHTMAN,  J.  We  are  to  say  whether  there  was  any  evidence  to 
support  a  settlement,  and  as  to  that,  two  questions  are  raised  ;  first, 
whether*there  was  any  evidence  that  William  was  assessed  ;  and  if 
any,  then,  secondly,  whether  he  was  shown  to  have  paid  the  rates. 
There  was  clearly  some  evidence  that  WiUiam  was  assessed  to  the 
rates.  It  might  be  doubtful  who  was  meant  by  "  Mr.  Atkinson,"  but 
there  was  evidence  of  his  being  in  actual  possession,  and  that  the 
other  joint  tenant  was  living  at  a  distance  off.  There  was,  therefore, 
some  evidence  firom  which  the  sessions  might  draw  the  inference  of 
his  being  assessed.  As  to  the  question  of  payment,  there  is  much 
more  doubt.  Considering  William  to  be  the  person  actually  assessed, 
no  doubt  he  would  be  primd  facie  liable  to  pay,  and  be  taken  to  have 
paid ;  but  payment  is  in  fact  made  by  Thomas,  whose  name  does 
not  appear  on  the  rate-book.  Thomas,  however,  is  the  person  jointly 
interested  with  William,  and  not  merely  a  stranger ;  and  as  the  rate 
is  a  charge  affecting  the  joint  occupation,  the  payment  may  be  con- 
sidered as  made  in  respect  of  the  interest  really  charged,  and  the  per- 
son in  actual  occupation. 

Crompton,  J.  Upon  the  facts  stated,  I  think  there  was  evidence 
to  show  that  William  was  the  person  rated,  and  I  cannot  say  that  I 
feel  any  doubt  upon  the  other  question.  I  think  there  was  a  payment 
^1  both.    The  father  acting  for  himself,  and  as  agent  for  his  son  in 
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respect  of  their  joint  tenancy  and  joint  occupation.  The  privity  exist- 
ing between  them  was  quite  enough  to  give  him  an  authority,  and 
there  is  a  bond  fide  payment  of  rent  and  taxes  by  him. 

Order  cor^brmed. 


Regina  v.  The  Inhabitants  of  the  County  of  Southampton  (Black 
Bridge).  The  same  v.  The  sabie  (Sandown  Bridge).  The  same 
V.  The  same  (Tinkei^'s  Bridge). 

June  18,  1852. 

Bridge  —  Me  of  Wight  —  Liability  to  repair —  Statute  —  Construc- 
tion of —  43  Geo.  3,  c.  49  —  Rebuilding  by  Justices  —  Foot-bridge. 

The  Isle  of  Wight  is  a  division  of  Ae  connty  of  Southampton,  but  has\io  separate  commis- 
sion of  the  peace.  Before  1842,  all  public  bridges  in  the  Isle  of  Wight  not  repairable  bj 
tenare  were  repaired  either  by  the  ttthings  in  which  they  were  situate,  or  by  rates  in  tfaio 
nature  of  county  rates,  levied  on  all  the  parishes  in  the  island,  under  the  following  arrange- 
ment. The  Isle  of  Wight,  having  been  assessed  to  the  general  county  rate,  and  ^ypeals 
against  such  assessment  having  b^n  made,  in  1774  an  arrangement  was  made,  by  an  order 
of  Quarter  Ses^ons,  and,  by  consent,  fixing  certain  proportions  to  be  paid  by  the  parishes  in 
the  Isle  of  Wight  towards  the  general  county  rate,  out  leaving  the  expense  of  bridges  and 
houses  of  correction  to  be  raised  by  a  local  rate ;  "  the  said  island  bemg  adjudged  and  de- 
clared not  to  be  liable  to  pay  to  the  county  bridge  rate,  or  to  the  house  of  correction;  the 
Isle  of  Wight  agreeing  to  erect  and  maintain  houses  of  correction  and  brid^  widiin  the 
island  at  its  own  expense.**  Accordingly,  from  1774,  the  practice  was  for  the  Quarter  Ses- 
sions of  the  county,  on  the  application  of  ^e  justices  for  the  Isle  of  Wight  division,  to  lay 
a  rate,  in  the  nature  of  a  county  rate,  on  every  parish  in  the  island,  for  the  repair  of  the 
bridges  and  bridewell  in  the  island,  and  this  lo(kl  rate,  and  not  the  general  county  rate, 
was  always  expended  in  such  repairs.  Li  1813,  a  local  act  of  parliament  passed,  by  which 
commissioners  were  appointed  tor  managing  the  roads  and  highways  in  the  isbutd,  and 
which  enacted  that  all  bridges,  &C.,  which  hs^  previous  to  the  passing  of  the  act,  been  re- 
paired by  any  tithings,  &C.,  should  for  the  future  be  repaired  m  the  same  manner  and  by 
such  ways  and  means  as  other  bridges,  usually  called  county  bridges,  within  the  island,  had 
been  accustomed  to  be  repaired :  — 

Held^  that  all  bridges  which,  at  the  time  when  the  locid  act  passed,  were  repairable  by  the 
tithings,  were  thenceforward  repairable  by  the  county  generally ;  and  that  tl^fft  conv^- 
tional  mode  of  assessing  the  island  alone  to  a  rate  for  we  repairs  of  its  bridges  and  bride- 
well, under  the  arran^ment  of  1774,  could  not  affect  the  legal  liability  of  the  county,  or  be 
any  answer  to  an  indictment  against  it  for  non-repair  of  such  bridges. 

A  bridge  in  the  Isle  of  Wight  was,  after  the  passing  of  the  above  local  act,  wholly  rebuilt  by 
order  of  the  justices  for  the  island  division,  out  of  the  island  rate  before  mentioned.  The 
construction  of  the  new  bridge  was  materiallv  different  firom,  and  it  stood  higher  up  the 
stream  than,  the  former  bridge.  None  of  the  rorms  required  by  the  43  Geo.  3,  c.  49,  were 
observed  in  building  the  new  bridge :  — 

Held^  that  the  county  remained  liable  to  repair  the  new  bridge. 

A  foot-bridge,  formed  by  three  planks,  about  nine  or  ten  feet  long,  and  a  hand-rail,  which 
carries  a  public  footpath  over  a  small  stream,  is  not  such  a  bridge  as  the  county  is  boand 
to  repair. 

These  were  indictments  for  the  non-repair  of  certciin  public  bridges 
in  the  Isle  of  Wight,  in  the  county  of  Southampton.  The  county 
pleaded  not  guilty. 

>  21  Law  J.  R^.  (h.  g.)  M.  C.  201. 
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The  indictments  were  tried,  by  consent,  at  the  Somersetshire  summer 
assizes,  1851,  when  it  was  admitted  that  the  bridges  in  question  were 
oat  of  repair,  and  verdicts  of  guilty  were  taken,  subject  to  the  opinion 
of  the  court  upon  the  following  statements  of  facts  agreed  ijpon  by  the 
parties ;  the  questions  for  the  opinion  of  the  court  in  each  of  the  cases 
being,  whether  the  inhabitants  of  the  county  of  Southampton  were 
now  liable  to  repair  the  bridges  respectively  specified  in  the  indict- 
ments. If  they  were,  the  verdicts  were  to  stand.  If  they  were  not, 
those  verdicts  were  to  be  set  aside  and  verdicts  of  not  guilty  entered. 

Case  of  Black  Bridge. 

The  bridge  mentioned  in  this  indictment  is  a  stone  bridge,  used  by 
the  public,  and  erected  in  the  year  1840,  under  the  circumstances  here- 
inafter mentioned,  in  the  place  of  an  ancient  public  bridge  of  wood 
and  stone,  which  always,  before  and  at  the  passing  of  the  local  act, 
53  Geo.  3,  c.  92,  hereinafter  mentioned,  had  been  used  to  be  re- 
paired by  the  tithing  of  Knighton,  in  the  parish  of  Arreton,  in  the 
Isle  of  Wight.  Before  1842,  all  the  public  bridges  in  the  Isle  of 
Wight,  not  repairable  by  tenure,  had  been  maintained  and  repaired 
either  by  the  inhabitants  of  certain  tithings,  parishes,  and  places  in 
which  they  were  situate,  or  by  rates  in  the  nature  of  county  rates, 
levied  on  the  inhabitants  of  all  the  parishes  and  places  in  the  island 
under  the  arrangement  hereinafter  mentioned.  From  1774  until  1842, 
the  practice  was,  for  the  justices  of  the  Isle  of  Wight  division  to  ap- 
ply to  the  Quarter  Sessions  of  the  county  of  Hants,  for  "  a  rate  in  the 
nature  of  a  county  rate,"  and  thereupon  an  order  of  sessions  and  rate 
was  made  in  every  parish  in  the  island,  purporting  to  be  "  for  repair 
of  the  bridges  and  bridewell  in  the  island,  and  for  other  purposes,  to 
which  such  rate  was  by  law  applicable  within  the  island."  Before 
1774,  entries  in  the  order-books  and  books  of  assessment  of  the  gene- 
ral county  rates  show  that  rates  were  at  various  times  made  on  the 
several  places  and  parishes  in  the  Isle  of  Wight,  but  the  sums  levied 
thereon  were  not  uniform. 

[The  case  then  set  out  all  the  entries,  down  to  1774,  found  in  the 
existing  county  records  which  related  to-the  practice  before  that  year, 
T^ith  the  amount  appearing  to  have  been  levied.] 

These  contributions  were  parts  of  the  general  county  rates,  and 
applied  indiscriminately  with  the  contributions  of  the  mainland.  No 
instance  is  known  before  1842  of  the  application  of  the  general  county 
rate  to  the  repair  of  an  island  bridge ;  but  the  county  justices  of  the 
Isle  of  Wight  division  were  used  to  expend  the  island  rate  in  the  na- 
ture of  a  county  rate  made  in  the  manner  above  specified,  on  the 
objects  for  which  it  had  been  directed  to  be  applied  by  the  county 
Quarter  Sessions^  i.  e.,  "  island  bridges  and  bridewell ; "  and  this  was 
the  usage  and  practice  when  the  local  act  above  referred  to  passed. 
Until  very  recently  there  has  always  been  a  house  of  correction,  or 
bridewell,  for  the  Isle  of  Wight,  in  Newport.  There  is  not  nor  never 
was  a  commission  of  the  peace  for  the  island,  which  is  a  division  of 
the  county  of  Southampton. 
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In  1772,  the  Isle  of  Wight  having  been  assesssd  to  the  general 
county  rate  in  common  with  the  other  parts  of  the  comity,  appeals 
against  such  assessment  were  entered,  which  were  continued  to  1774, 
when  an  arrangement  was  made,  by  consent,  at  the  General  Quarter 
Sessions,  fixing  certain  proportions  to  be  paid  by  the  parishes  in  the 
Isle  of  Wight  towards  the  general  county  rate,  but  leaving  other  items 
of  expenditure,  namely,  bridges  and  house  of  correction,  to  be  raised 
by  a  local  rate ;  the  terms  of  the  order  of  Sessions  being,  "  the  said 
island  hereby  being  adjudged  and  declared  not  to  be  liable  or  subject 
to  pay  to  the  county  bridge  rate  or  to  the  house  of  correction ;  the  Isle 
of  w  ight  agreeing  to  erect  and  maintain,  from  time  to  time,  houses 
of  correction  and  bridges  within  the  said  island  at  their  own  and  sole 
expense." 

[This  order  of  sessions  was  set  out,  by  which  it  was  ordered  "that 
whenever  a  rate  of  2d.  in  the  pound  shall  be  made  on  the  county  at 
large,  the  proportion  to  be  paid  by  the  Isle  of  Wight  to  such  rate 
shall  be  270L ;  and  that  the  like  proportions  shall  be  observed  in  assess- 
ing the  said  island,  be  the  general  rate  upon  the  county  more  or  less 
than  3d.  in  'the  pound,  deducting,  however,  out  of  such  proportion 
such  sum  or  sums  of  money  as  the  Isle  of  Wight  ought  to  have  paid 
to  the  bridges  and  houses  of  correction  had  they  been  liable  thereto."] 

The  magistrates  acting  for  the  division  of  the  Isle  of  Wight,  did, 
by  and  out  of  the  local  rate,  levied  exclusively  on  parishes  in  the  Isle 
of  Wight,  by  order  of  Sessions,  and  made  in  the  form  above  stated, 
from  time  to  time,  repair  such  public  bridges  in  the  Isle  of  Wight  a^ 
were  of  the  nature  of  county  bridges;  and,  so  far  as  regards  the  gene- 
ral county  rate,  the  proportions  settled  by  the  order  of  sessions  iu 
1774,  and  subsequently  in  1819,  were  alone  contributed  by  the  Isle 
of  Wight  down  to  1842.  There  never  was  any  indictment  against 
the  county  for  not  repairing  bridges  in  the  Isle  of  Wight  previously 
to  1842,  nor  any  indictment  against  the  inhabitants  of  the  Isle  for  such 
non-repair. 

In  1813,  a  local  act,  63  Geo.  3,  c  92,  (local  and  personal,  public), 
was  passed  for  consolidating  the  management  of  all  roads  and  high- 
ways in  the  Isle  of  Wight,  and  appointing  commissioners  for  ttat 
purpose.! 


1  The  following  clauses  of  the  act  were  stated  in  the  case. 

Section  67.  And  be  it  further  enacted,  that  all  brid^,  drains,  and  sewers  within 
the  said  parishes  and  places  aforesud,  which  have,  previoas  to  the  passing  of  this  actr 
been  accustomed  to  be  repaired  bj  bbj  parishes,  tithings,  diyisions,  or  townships,  shall 
from  and  after  the  11th  daj  of  October,  1813,  be  forever  repaired  and  kept  m  repair 
in  such  and  the  same  ways  and  means  as  other  bridges,  drains,  and  sewers,  usually 
called  county  bridges,  witliin  the  said  island,  have  been  and  are  accustomed  to  be  re- 
paired. And  that  from  and  after  the  said  1 1  th  day  of  October  such  particular  parishes^ 
tithings,  divisions,  and  townships  shall  be  dischai|;ed  from  the  exclusive  burthen  of 
keeping  and  maintaining  such  oridges,  drains,  and  seweis  in  repair. 

Section  81.  Enables  the  commissioners  under  that  act  to  build,  erect,  repair,  and 
keep  in  repair,  any  bridge  or  bridges  on  any  part  of  the  roads  in  the  island,  and  across 
any  river,  stream,  ditches,  or  drains  therein  or  contiguous  thereto,  making  recompense 
to  the  owners  and  occupiers  of  lands  for  damage  done  to  them. 
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In  1838, 1839,  and  1840,  the  justices  of  the  Isle  of  Wight  division 
repaired  Black  Bridge  out  of  the  island  rate  so  made,  by  order  of  the 
Quarter  Sessions  as  aforesaid.  In  1840,  it  was  wholly  rebuilt  by 
them  out  of  the  island  rate,  with  stone  with  one  arch.  The  old  bridge 
was  narrowed  by  three  or  four  feet,  and  consisted  of  stone  walls  at 
each  end,  with  oak  timber  trees  placed  from  one  wall  to  the  other 
across  the  stream.  Across  the  trees  were  planks,  upon  which  gravel 
was  placed,  and  the  road  over  the  bridge  formed.  This  old  bridge 
was  repaired  about  forty  years  ago,  just  before  the  passing  of  the  lo- 
cal act,  when  new  timbers  and  planks  were  substituted  in  place  of 
the  old  ones,  which  were  decayed ;  but  the  walls  were  not  then  dis- 
tnibed.  This  work  was  done  at  the  expense  of  the  tithing  of  Knight- 
on. The  side  fences  to  the  bridge  then  consisted  of  posts  and  rails ; 
the  wall  portion  at  each  end  was  left  standing  until  the  rebuilding  in 
1840.  The  justices  of  the  island  built  this  new  bridge  in  1840,  with- 
out observing  any  of  the  forms  required  by  the  43  Geo.  3,  c.  49. 

In  1842,  the  county  again  proposed  to  assess  the  Isle  of  Wight  in 
common  with  the  rest  of  the  county,  according  to  a  fresh  valuation 
made  under  the  55  Geo.  3,  c  51,  and  the  56  Geo.  3,  c  49,  anfl  with- 
out reference  to  the  old  proportions;  and,  in  consequence- of  the  opi- 
nions of  counsel  then  given,  such  assessment  was  made  and  has  since 
continued,  and  has  been,  from  time  to  time,  paid,  and  the  Isle  of 
Wight  has  ever  since  been  included  in  the  general  assessment,  and 
DO  separate  island  rate  has  been  made  at  the  Quarter  Sessions ;  but 
applications  have  been  made,  from  time  to  time,  to  the  justices  at  the 
(general  Quarter  Sessions  at  Winchester,  to  repair  bridges  and  bride- 
.  wells  in  the  Isle  of  Wight,  when  the  repairs  became  necessary. 

In  January,  1847,  BJack  Bridge  was  repaired  by  the  county  magis- 
trates, when  the  sum  expended  was  2L  15s. ;  and  a  like  repair  has 
been  once  made  by  the  same  magistrates,  but  on  this  last  occasion 
without  prejudice  to  the  question,  of  liability.  The  commissioners  of 
highways,  under  the  above-mentioned  local  act,  have  repaired  the  road 
over  the  bridge,  and  for  100  yards  on  either  side  thereof,  since  the  pass- 
ing of  the  local  act  down  to  1842. 

Crowderj  in  support  of  the  prosecution.^  It  is  clear  that  an  indict- 
ment would  lie  against  the  county  for  the  repair  of  what  is  properly 
a  county  bridge  in  the  Isle  of  Wight  As,  therefore,  there  is  this  pri- 
mary liability,  the  county  is  bound  to  plead  and  prove  some  otiier 
particular  liability,  in  order  to  shift  the  burthen.  There  is  no  such 
plea  on  this  record. 

[Lord  Campbell,  C.  J.  It  is  difficult  to  say  that  the  local  act 
|»«t8on  the  county  the  common  law  liability  to  repair  island  bridges : 
it  imposes  upon  it  the  customary  island  liability.] 

The  arrangement  made  in  1774  does  not  cast  any  separate  liability 
on  the  island,  but  the  island  repaired  for  the  county.     Secondly,  it  is 


^May  1,  before  Lobd  Campbell,  C.  J.,  Wightmak.  J.,  Erlb,  J.,  and  Cromp- 
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said  that  this  is  not  the  same  bridge  as  was  formerly  repaired  out  of 
the  island  rate,  as  it  has  been  rebuilt  in  the  manner  stated  in  the  case, 
and  not  under  the  direction  of  the  county  surveyor.  .  But  The  JBSng 
V.  Devon,  5  B.  &  Ad.  383 ;  s.  c.  2  Law  J.  Rep.  (n.  s.)  M.  C.  74,  b 
directly  against  this  objection. 

KinfflakCj  Serg.,  for  the  defendants.  First,  the  county  never  was 
liable  to  repair  Black  Bridge.  The  case  finds  that  there  were,  before 
1813,  three  modes  of  repairing  bridges  in  the  Isle  of  Wight.  1.  Ra- 
tione  tenurce;  2.  By  the  tithings  under  their  customary  liability; 
3.  By  rates,  in  the  nature  of  county  rates  levied  on  the  whole  island 
under  the  arrangement  of  1774.  Then  the  53  Geo.  3,  c.  92,  has  no 
special  reference  to  bridges.  Its  object  was  to  consolidate  the  manage- 
ment of  the  highways ;  and  section  67  relates  to  drains  and  sewers  as 
weQ  as  to  bridges.  It  is  clear,  therefore,  that  it  has  reference  to  some 
peculiar  island  liability,  and  not  to  the  common  law  liability  of  the 
coun^to  repair  bridges. 

[WiGHTMAN,  J.  K  this  had  been  an  old  county  bridge,  who  woald 
have  bpen  liable  ?] 

Not  the  county.  Probably  the  island  would  be  liable  as  being  in 
the  nature  of  a  division  under  the  22  Hen.  8.  The  county  has  never 
imposed  a  general  rate  for  the  repair  of  island  bridges.  Prom  1774 
to  1842,  a  rate  for  the  repair  of  bridges  and  bridewell  was  laid  on  the 
island  alone  upon  the  special  application  of  the  island  justices. 

[Lord  Campbell,  C.  J.  It  was  laid  by  the  justices  of  the  county 
at  large.] 

It  was  necessary  by  the  12  Geo.  2,  c.  29,  to  have  one  general  rate. , 
Secondly,  supposing  that  the  county  was  ever  liable,  then  the  43  Geo. 
3,  applies,  and  prevents  that  liability  extending  to  the  bridge  when 
rebuilt  It  is  plain  that  this  is  a  dinerent  bridge  substituted  for  that 
which  formerly  existed.  If  the  alteration  were  merely  for  repair,  no 
doubt  it  would  not  affect  the  liability,  but  it  is  otherwise  where  it  is 
for  the  purpose  of  substitution. 

Orowder  replied. 

Our.  adv.  vuU. 

Case  op  Sandown  Bridge. 

This  case,  in  addition  to  the  same  general  statement  relating  to  the 
liability  of  the  county  to  repair  island  bridges  as  in  the  preceding  case, 
contained  the  following  facts  applicable  to  the  bridge  in  question. 

The  bridge  mentioned  in  the  indictment  is  a  stone  and  brick  bridge 
used  by  the  public,  and  erected  since  the  year  1813,  under  the  circum- 
stances hereinafter  mentioned,  instead  of  an  ancient  public  bridge  of 
stone,  called  by  the  same  name,  situate  in  the  tithing  of  Sandown,  in 
the  parish  of  Brading,  across  the  same  stream  of  water,  which  bridge, 
always  before  and  at  the  passing  of  the  local  act,  53  Geo.  3,  c.  92, 
before  mentioned,  had  been  used  to  be  repaired  by  the  tithing  of  San- 
down aforesaid. 
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The  present  bridge  was  built  in  the  year  1814,  since  the  passing  of 
the  said  local  act.  The  old  one  was  of  stone  and  of  narrow  dimen- 
sions, sufficient  only  for  one  carriage  or  wagon  to  pass  at  a  time,  and 
stood  in  a  different  position,  rather  lower  down  the  stream.  This 
bridge  had  two  arches,  and  was  generally  used  for  carriages  only 
when  there  was  a  great  depth  of  water.  At  other  times,  carriages 
used  to  pass  through  the  stream.  This  bridge  being  out  of  repair, 
the  justices  for  the  island  division  caused  the  present  new  bridge  to 
be  built  of  stone  and  brick  of  greater  width  than  the  old  one,  and 
sufficient  to  enable  two  carriages  to  pass  each  other.  It  consists 
of  one  arch  only,  and  the  road  has  been  raised  at  each  end,  so  that 
all  carriages  now  regularly  pass  over  it  at  all  times.  The  expense 
of  the  new  bridge  was  defrayed  out  of  a  local  rate  ordered  by  the 
Quarter  Sessions  of  the  county,  in  the  manner  described  in  the  former 
case,  and  levied  on  the  inhabitants  of  the  islands.  In  the  erection  of 
the  bridge,  the  justices  of  the  island  division  employed  a  local  sur- 
veyor, but  did  not  comply  with  any  of  the  directions  of  the  43  Geo. 
3,  c.  59.  Before  1842,  the  new  bridge  was  usually  repaired  by  order 
of  the  justices  of  the  island  division,  from  the  local  rate  rate  ordered 
and  levied  as  aforesaid.  In  1849,  it  was  repaired  by  order  of  the 
Qaarter  Sessions,  but  without  prejudice  to  the  question  of  liabi- 
lity. The  commissioners  of  highways  under  the  above  named  local 
act  have  always  repaired  the  road  over  the  bridge,  and  one  hundred 
yards  at  each  end,  down  to  the  year  1842. 

Crowder,  for  the  prosecution.  Besides  the  general  question  before 
argued,  it  is  also  objected  that  this  is  a  new  bridge  built  higher  up 
the  stream,  and  since  the  43  Geo.  3,  c.  59,  and  without  observing  the 
the  requirements  of  that  statute.  But  it  was  erected  by  the  justices 
for  the  island  division  of  the  county,  acting  on  behalf  of  the  county 
at  large,  and  the  expense  was  defrayed  out  of  the  island  rate.  It  is 
plain,  therefore,  that  section  5  of  the  act  does  not  apply,  as  it  has  not 
been  built  "  by  or  at  the  expense  of  any  individual  or  private  per- 
son." Where  a  bridge  is  ordered  to  be  rebuilt  by  the  Quarter  Ses- 
sions of  a  county,  the  53  Geo.  3,  c.  59,  s.  5,  does  not  apply. 

Knglakej  Serg.,  contra.  Justices  out  of  Quarter  Sessions  have  no 
authority  to  order  a  county  bridge  to  be  rebuilt.  If  they  do  so,  they 
act  as  mere  private  individuals,  and  the  53  Geo.  3,  c.  69,  s.  5,  will 
apply. 

[Erle,  J.  Surely  the  Quarter  Sessions  may  appoint  a  committee 
to  repair  the  bridges.] 

No  such  fact  is  found  by  this  case.  In  ITie  King  v.  Derby ^  3  B.  & 
Ad.  147 ;  s.  c.  1  Law  J.  Rep.  (n.  s.)  M.  C.  15,  trustees  under  a  turn- 
pike act  were  held  to  be  private  persons  within  the  meaning  of  that 
section.  The  King  v.  The  West  Riding  of  Yorkshire^  6  Burr.  2594,  is 
very  closely  in  point.     There  the  bridge  was  put  lower  down  the 
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Btream,  and  the  county  was  held  not  liable.  The  Queen  v.  Adderhury 
East,  5  Q.  B.  Rep.  187 ;  s.  c.  13  Law  J.  Rep.  (n.  s.  )  M.  C.  9. 


Orotoder  replied. 


Cur.  ado.  vuU. 


Case  of  Tinker's  Bridge. 


This  case  also  contained  the  same  general  statement  of  facts  as 
the  two  others,  with  the  addition  of  the  following  description  of  the 
particular  bridge  in  question. 

Tinker's  Bridge  is  an  ancient  foot-bridge,  in  the  parish  of  Sbor« 
well,  in  the  Isle  of  Wight,  formed  by  three  planks  and  a  hand-rail, 
over  a  small  stream,  running  through  fields.  It  now  consists  of  three 
oak  planks  about  nine  or  ten  feet  long,  and  carries  a  public  foot-path 
over  the  stream.  The  stream  is  about  one  and  a  half  feet  deep  in  sum- 
mer, but  frequently  deeper  in  winter.  Before  and  at  the  passing  of  the 
local  act  before-mentioned,  it  was  always  repaired  by  the  said  parish 
of  Shorwell,  in  which  it  is  situate.  Since  the  passing  of  that  act, 
it  has  usually  been  repaired  by  the  road  commissioners  under  that  act 

Crowder,  for  the  prosecution.  A  point  is  raised  in  this  case  as  to 
the  structure  of  the  bridge,  which  it  is  said  is  not  such  as  to  make  it 
a  county  bridge.  There  appears  to  be  no  doubt  that  a  foot-bridge 
may  fall  within  that  class.  That  was  assumed  in  The  King"  v.  Mid- 
dlesex, 3  B.  &  Ad.  201 ;  s.  c.  1  Law  J.  Rep.  (n.  s.)  M.  C.  16. 

[Lord  Campbell,  C.  J.  It  can  hardly  be  said  that  every  structure 
which  enables  a  passenger  to  cross  a  running  stream  is  a  county 
bridge.] 

The  court  cannot  say  judicially  that  this  is  not  so  ;  and  as  it  has 
been  repaired  by  the  commissioners  under  the  local  act,  it  will  be 
presumed  that  it  is  so. 

[Lord  Campbell,  C.  J.  If  I  drew  any  conclusion  from  that,  it 
would  be  that  it  is  part  of  the  highway.] 

It  is  not  alleged  to  be  part  of  the  highway,  but  it  is  called  a  *'  foot- 
bridge." 

Kinglake,  Serg.,  contra.  It  is  a  question  of  fact  whether  this  is  a 
bridge  or  merely  pjurt  of  the  highway.  This  is  not  like  the  case  of  a 
foot-bridge  by  the  side  of  a  ford  or  way  for  carriages,  as  in  The  King 
V.  MiddleseXy  but  it  is  a  mere  mode  of  continuing  the  footpath  over 
the  stream. 

Orotoder  replied. 

Our.  ado.  vuU. 

The  judgment  of  the  court*  was  now  delivered  by 


1  Lord  Campbell,  C.  J.,  Wiohtman,  J.,  Eble,  J.,  and  Cbomptoiy,  J. 
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Lord  Campbell,  C.  J.  In  this  case  an  indictment  was  preferred 
against  the  inhabitants  of  the  county  of  Southampton  for  non-repair 
of  a  public  bridge,  called  Black  Bridge,  situate  in  the  queen's  high- 
way, in  the  Isle  of  Wight }  and  the  question  for  our  consideration  is, 
whether  the  county  of  Southampton  was  liable  to  repair  this  bridge, 
or,  indeed,  any  bridge  in  the  island,  or  whether  the  inhabitants  of  the 
island  were  exclusively  bound  to  the  repair  of  this  and  other  public 
bridges  within  the  island.  The  Isle  of  Wight  is  within,  and  a  division 
of,  the  county  of  Southampton.  There  is  no  separate  commission 
of  the  peace  for  the  island,  and  primd  facie  the  county  generally 
would  be  liable  to  the  repair  of  the  public  bridges  within  it.  It  ap- 
pears, however,  that  before  the  passing  of  63  Geo.  3,  c.  92,  all  the 
pablic  bridges  in  the  island  not  repairable  by  tenure  were  repaired 
either  by  the  inhabitants  of  certain  tithings,  parishes  and  places  in 
which  they  were  situate,  or  by  rates,  in  the  nature  of  county  rates, 
levied  on  the  inhabitants  of  all  the^arishes  and  places  in  the  island. 
The  island  was  always  assessed  to  the  county  rate ;  but  before  1842, 
the  public  bridges  in  the  island  were  never  repaired  out  of  the  general 
county  rate,  but  a  rate  in  the  nature  of  a  county  rate  was  ordered  at 
the  Quarter  Sessions  of  the  county  to  be  made  in  every  parish  in  the 
island  for  the  repairs  of  the  bridges  and  bridewell  in  the  island,  and 
for  other  purposes  to  which  such  rate  would  be  applicable  by  law 
within  the  island.  In  1774,  an  arrangement  was  made  at  the  Quar- 
ter Sessions  of  the  county  as  to  the  proportions  of  the  county  rate 
to  be  paid  by  the  island,  from  which  proportion  it  was  agreea  that 
the  amount  which  the  island  ought  to  pay  for  bridges  and  house  of 
conrection  should  be  deducted,  the  island  agreeing  to  maintain  the 
bridges  and  house  of  correction  in  the  island.  This  agreement,  which 
was  merely  conventional,  was  acted  upon  when  the  act  of  53  Geo.  3, 
c  52,  was  passed.  That  was  an  act  for  amending  the  roads  and  high- 
ways in  the  Isle  of  Wight  By  the  67th  section,  all  bridges  within 
the  parishes  and  places  specified  in  the  act  (the  bridge  in  question 
being  in  oneof  them),  which  had  previous  to  the  passing  of  the  act 
been  accustomed  to  be  repaired  by  any  parishes,  tithings,  divisions, 
or  townships  within  the  island,  were  to  be  repaired,  after  the  11th  of 
October  then  next,  in  the  same  manner  and  by  such  ways  and  means 
as  other  bridges,  usually  called  county  bridges,  within  the  island  had 
been  accustomed  to  be  repaired.  The  bridge  in  question  had  always 
been,  before  the  passing  of  the  act,  repaired  by  the  tithing  of  Knighton, 
in  the  parish  of  Arreton.  The  fiiture  repairs  of  the  bridge,  being,  by 
the  67th  section  of  the  act,  declared  to  be  by  the  same  means  and  in 
the  same  manner  as  other  county  bridges  in  the  island,  we  are  of 
opmion  that  the  county  generally  is  liable  to  the  repairs,  and  that 
there  is  nothing  in  the  statute,  nor  is  there  any  legal  ground,  upon 
which  the  county  can  claim  to  be  exempt  The  statute  has  taken 
away  the  liability  of  the  tithing  of  Knighton,  which  had  previously 
always  repaired  the  bridge,  and  has  made  it  repairable  by  such  ways 
and  means  as  other  county  bridges  in  the  island.  The  county  bridges 
in  the  island  were  repaired  out  of  a  rate,  in  the  nature  of  a  county 
rate,  made  at  the  Quarter  Sessions  of  the  county,  upon  the  parishes 
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in  the  island.  Such  a  rate,  however,  could  only  be  conventional,  and 
the  sessions  would  have  no  authority  to  make  such  a  rate  in  the  na- 
ture of  a  county  rate,  upon  the  parishes  in  the  island ;  nor  would  this 
conventional  mode  of  dividing  the  performance  of  the  legal  obliga- 
tion alter  the  right  of  the  public,  when  the  liability  to  the  performance 
became  a  legal  question.  No  indictment  could  be  maintained  against 
the  inhabitants  of  the  island,  which,  though  forming  a  division  of  the 
county  of  Southampton,  is  not  a  district  chargeable  as  such  with  any 
liability  known  to  the  law,  and  the  statute  has  expressly  removed  the 
obligation  from  the  parishes,  tithings,  &c.,  which  had  formerly  repaired 
them.  The  county  cannot  be  discharged  of  the  general  legal  liability 
thrown  upon  it,  to  repair  the  public  bridges  within  it,  except  by  show- 
ing that  some  other  person  or  persons  may  be  charged.  As  the  county 
of  Southampton  has  failed  in  establishing  such  legal  liability  in  others, 
we  are  of  opinion  that  there  should,  in  this  case,  be  judgment  for  the 
crown.  ^ 

There  were  two  other  cases  against  the  county  for  non-repair  of 
two  other  bridges  in  the  island,  Sandown  Bridge  and  Tinker's  Bridge. 
The  case  of  Sandown  Bridge  turned  upon  the  same  question  as  that 
upon  which  we  have  just  expressed  our  opinion ;  some  minor  points 
were  made  in  it,  which  were  in  effect  disposed  of  during  the  argu- 
ment, and  our  judgment,  therefore,  in  this  case  as  well  as  in  that  of 
Black  Bridge  will  be  for  the  crown. 

In  the  case  of  Tinker's  Bridge  we  were  of  opinion  at  the  time  of 
the  argument,  and  are  still,  upon  the  facts  stated  in  this  case  with 
reference  to  that  bridge,  that  it  was  not  such  a  bridge  as  the  county 
would  be  bound  to  repair  as  a  county  bridge,  and,  in  that  case  our 
judgment  is  for  the  defendants. 

Judgment  for  the  crown  in  the  first  ttvoy  a/nd  for  the  defendants  in  the 
last  indictment. 


Regina  v.  The  Inhabitants  op  Denton.  ^ 

June  9, 1852. 

Indictment  on  a  repealed  statute  —  Arrest  of  JudgmerU —  Repeal  after 
Proceedings  commenced. 

After  a  statute  has  been  repealed  it  cannot  be  acted  upon  in  respect  of  a  proceeding  under 
^t,  commenced  before  its  repeal,  and  in  this  respect  there  is  no  yalid  distinction  between 
matters  of  form  and  substance.  Where,  therefore,  between  the  finding  of  an  indictment 
for  non-repair  of  a  road  and  plea  pleaded,  the  statute  upon  which  alone  the  indictment 
could  be  supported,  was  repealed,  and  afterwards  the  indictment  was  proceeded  with  and 
a  conviction  obtained,  the  court  arrested  the  judgment 

.     This  was  an  indictment  for  the  non-repair  of  a  highway.     The 


»  21  Law  J.  Eep.  (n.  s.)  M.  C.  207. 
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indictment  contained  four  counts ;  the  first  two  were  framed  upon  the 
common  law  liability  to  repair,  and  the  third  and  fourth  upon  the  4th 
section  of  59  Geo.  4,  c.  22,^  intituled  "  An  act  for  providing  that  the 
several  highways  within  the  parish  of  Manchester,  in  the  county  pala- 
tine of  Lancaster,  shall  be  repaired  by  the  inhabitants  of  the  respec- 
tive townships  within  which  the  same  are  situate."  The  third  count 
alleged  that  there  hath  been,  and  still  is,  in  the  township  of  Denton, 
JQ  the  parish  of  Manchester,  in  the  county  of  Lancaster,  a  certain 
common  and  public  queen's  highway,  to  wit,  the  Stockport  and 
Ashton  turnpike  road,  leading,  &c,  used  by  and  for  all  the  liege  sub- 
jects, &C.,  with  their  hdrses,  coaches,  carts,  and  carriages,  to  go,  return, 
&UX,  and  that  a  certain  part  thereof,  situate  in  Denton  aforesaid  (de- 
scribing it  particularly),  on  the  said  day,  &c.,  and  thence  continually 
afterwards,  until  the  taking  of  this  inquisition  at  the  township  of 
Denton  aforesaid,  was,  and  yet  is,  very  ruinous,  &C.,  for  want  of  due 
reparation  and  amendment  of  the  same,  so  that  the  liege  subjects, 
4i,  in,  through,  by,  and  over  the  said  last-mentioned  part  of  the  said 
queen's  highway,  from  the  said  day  hitherto,  could  not,  nor  yet  can, 
gOjietara,  pass,  ride  and  labor  as  they  were  wont  and  ought  to  do,  &c. 
That  the  said  highway  is  not  a  highway  in  respect  whereof  certain 
jmxjeedings  mentioned  in  the  59  Geo.  3,  c.  22,  or  any  of  the  said  pro- 
ceedings, have  been  had,  or  in  respect  whereof  certain  verdicts  in  the 
said  acts  of  parliament  mentioned,  or  any  of  them,  have  been  given, 
or  in  respect  whereof  any  verdict  had,  before  the  passing  of  the  said 
act  of  parliament,  been  obtained  against  the  inhabitants  of  the  parish 
of  llanchester,  aforesaid,  at  l&irge.  That  the  inhabitants  of  the  town- 
ship of  Denton,  aforesaid,  ought  to  repair  and  amend  the  said  part  of 
the  said  highway,  so  being  in  decay,  when  and  so  often  as  it  shall  be 
necessary.  The  fourth  count  was  the  same,  except  that  it  did  not 
contain  the  negative  averment  in  respect  of  the  proceedings  mentioned 
inthe59  Geo.3,  c22. 

Between  the  time  of  the  finding  of  the  indictment  and  plea  pleaded, 
the  59  Greo.  3,  c.  22  was  repealed  by  the  14  8t  15  Vict  c.  10,  intituled 
"  An  act  for  relief  to  the  several  townships  in  the  pwish  of  Manches- 
ter from  the  repair  of  highways  not  situate  within  such  townships 
respectively,"  and  the  latter  act  did  not  reenact  the  provision  con- 
tained in  the  4th  section  of  the  repealed  act 

The  indictment  was  tried,  at  the  last  Liverpool  spring  assizes,  be- 
fore Cresswell,  J.  No  evidence  was  given  in  support  of  the  common 
law  counts,  and  a  verdict  was  found  for  the  crown  on  the  third  count 
In  the  following  term,  a  rule  nisi  was  obtained  for  a  new  trial,  ^  and 
^  to  arrest  the  judgment,  against  which 

^  Section  4.  ^*  That  in  any  indictment,  &c.,  against  the  inhabitants  of  any  of  the  said 
^^^nubipfl  for  not  repairing  any  highway  within  such  township,  it  shaU  be  sufficient  to 
■y  generally  that  the  inhabitants  of  such  township  ought  to  repair  and  amend  such 
■?™y  without  setting  forth  any  custom  or  prescription  for  that  purpose,  or  referring 
to  the  authority  of  this  act" 

^h  vu  proved  at  the  trial  that  the  road  had  been  repaired  by  the  neighboring 
Vrni^un  of  Haodliton  for  for^  or  fiftjr  years,  and  the  jury  found  that  the  road  was 
vidiin  the  townsfip  of  Denton,  that  bemg  the  only  question  submitted  to  them.  The 
11* 
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Atherton  and  J.  A.  Russell  showed  cause.  As  to  the  objection  in 
arrest  of  judgment,  no  doubt  the  repealed  act  must  be  relied  upon, 
but  the  court  will  take  notice  that  the  subject-matter  of  the  liability 
upon  the  third  count  still  remains  the  sancie ;  and  the  question  is,  will 
the  change  in  form  by  the  repealing  statute  make  any  difference  ?  If, 
by  legislative  interference,  such  a  substantial  change  is  made  as  to 
alter  the  essentials  of  the  offence,  the  pending  proceeding  cannot  go 
on  ;  but  not  so  where  there  is  a  change  in  form  merely.  This  dis- 
tinction seenus  supported  by  The  Queen  v.  The  Inhabitants  of  Mawgan^ 
8  Ad.  &  E.  496  ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  M.  C.  98,  in  which  case  there 
was  a  difference  in  substance,  made  by  the  repealing  statute.  Here, 
there  is  only  a  difference  as  regards  the  form  of  words  in  which  the 
accusation  is  couched,  and  the  proceeding  by  indictment  is  a  common 
law  proceeding. 

i Coleridge,  J.,  referred  to  Surtees  v.  Ellisony  9  B.  &  C.  750 ;  s.  c. 
4aw  J.  Rep.  K.  B.  335,  and  other  cases  upon  the  bankrupt  laws.] 

The  observations  of  Lord  Tenterden  in  Surtees  v.  Ellison  are 
stronger  than  the  facts  of  the  case  required.  Hitchcock  v.  Way^S  Ad. 
&  E.  943 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  K.  B.  215,  is  an  authority  to 
show  that  new  laws  made  pending  proceedings  are  not  to  be  taken 
as  affecting  substantial  rights  ;  and  to  the  same  effect  is  Moon  v.  Diir- 
den,  2  Exch.  Rep.  22. 

[Lord  Campbell,  C.  J.  This  is  an  instance  of  a  simple  repeal 
of  the  former  act] 

No  case  has  gone  so  far  as  it  is  sought  to  do  here.  Whether  the 
repealed  or  repealing  act  be  looked  at,  the  offence  remains  the  same. 

Knowles  and  Cowlingy  contra,  were  not  heard. 

Lord  Campbell,  C.  J.  Supposing  the  verdict  to  stand  for  the 
crown  on  the  third  count,  we  have  to  consider  whether  the  judgment 
must  be  arrested.  It  is  admitted  that,  but  for  the  repealed  statute, 
the  count  would  be  bad,  and  judgment  could  not  be  given  upon  it 
The  prosecutor  calls  upon  us  to  pronounce  judgment,  and  the  defend- 
ant, on  the  other  hand,  contends  that  we  ought  not  to  do  so,  but  to 
arrest  the  judgment;  and  the  question  is,  whether  we  are  at  liberty 
to  give  judgment  upon  these  counts.  The  general  rule  is,  that  a  re- 
pealed statute  cannot  be  acted  upon  after  it  is  repealed,  but  that  with 
regard  to  all  matters  that  have  taken  place  under  it  before  its  repeal, 
they  remain  valid,  and  cannot  be  questioned.     This  principle  was 


ground  for  a  new  trial  was,  that  tbe  evidence  of  the  repair  of  the  road  bj  the  township 
of  Haughton  negatived  the  liability  of  the  township  of  Denton ;  it  being  contended  that 
such  evidence  mdA^  out  the  liabibty  of  Ilaughton  to  repair  the  road.  On  the  other 
hand,  it  was  contended  that,  without  further  evidence  to  show  a  consideration  for  the 
repairs  done,  the  liability  of  the  township  of  Haughton  was  not  made  out.  2  Wms. 
Saund.  1 58,  b,  note  O.  That  a  consideration  was  not  to  be  presumed  from,  the  mere  fiict 
of  repairs.  Upon  this  point  the  court  came  to  no  decision,  but  intimated  that  the  ex- 
istence of  consideration  was  not  a  necessary  presumption  from  the  evidence  of  repairs 
having  been  done,  but  that  it  was  evidence  uom  which  a  jury  might  infer  a  constder- 
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acted  upon  in  The  King  v.  Mawgan^  a  case  which  cannot  be  distin- 
guished frofn  the  present  It  is  said,  that  there  is  a  difference  between 
the  case  where  the  repealing  act  affects  the  substance  of  the  proceed- 
ing, and  where  it  afTects  only  the  form,  but  I  do  not  think  that  any 
sQch  distinction  can  be  made.  The  effect  of  the  repealing  act  must 
be  the  same  whatever  be  its  nature.  The  offence  was  the  same  in 
The  King  v.  Mawgan,  the  only  difference  made  by  the  repealing  act 
being  in  the  mode  of  procedure.  As  the  law  now  stands,  therefore, 
the  count  is  bad  and  must  be  so  treated,  and  the  judgment  arrested. 
'  We  are  not  giving  to  the  act  any  retrospective  operation,  but  only 
from  the  time  of  its  passing. 

Coleridge,  J.  I  quite  agree.  We  have  one  authority  on  the  point; 
bnt  if  the  question  were  res  Integra  I  think  we  must  have  come  to 
the  same  conclusion.  At  common  law  the  count  is  bad,  and  the  act 
which  rendered  it  good  has  been  wholly  repealed.  Then  the  question 
is,  whether  the  fact  of  the  proceeding,  being  in  course  of  process,  can 
make  any  difference ;  I  think  not.  What  has  been  perfected  is  not 
to  be  disturbed,  but  if  we  require  the  act  for  any  further  step  it  must 
be  in  force  at  the  time.  This  is  expressed  by  Lord  Tenterden  in 
Suttees  V.  Ellison,  He  says, "  It  has  long  been  established,  that  when 
an  act  of  parliament  is  repealed  it  must  be  considered,  except  as  to 
transactions  past  and  closed,  as  if  it  had  never  existed."  That  is  the 
correct  rule  of  law  on  the  subject,  and,  applied  to  the  facts  of  this 
case  as  it  was  in  Surtees  v.  Ellison^  is  quite  conclusive  here.  The 
King  V.  MKenzie^  Russ.  &  R.  429,  is  to  the  same  effect 

Erle,  J.  It  is  quite  clear  that  the  judgment  ought  to  be  arrested. 
The  rule  of  law  is,  that  the  repealed  statute,  as  regards  further  pro- 
ceedings afterwards,  is  to  be  treated  as  if  it  had  never  existed.  This 
is  an  indictment  in  respect  of  a  duty  created  by  the  59  Geo.  3,  c  22, 
and  in  the  form  given  by  that  act,  and  between  the  finding  of  the 
indictment  and  the  time  of  pleading  that  act  is  repealed.  Now,  to 
ask  ns  to  act  after  that,  and  to  give  further  operation  to  this  proceed- 
ing, is  seeking  to  contravene  the  meaning  of  the  word  "  repeal,"  ac- 
cording to  the  force  given  to  it  by  the  above  rule.  As  to  what  has 
been  said  about  the  difference  between  form  and  substance,  1  think 
that  argument,  in  point  of  fact,  fails,  because  the  liability  here  is 
founded  upon  the  very  words  of  the  act,  and  that,  both  in  substance 
and  form,  the  count  is  bad  in  arrest  of  judgment. 

Chompton,  J.  I  am  of  the  same  opinion.  The  objection  here  is 
stronger  than  it  was  in  the  case  of  ITie  King  v.  Mawgan.  There,  the 
objection  related  more  to  a  matter  of  form  of  procedure  than  in  this 
caae. 

Rule  absolute  to  arrest  the  judgment. 
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Regina,  on  the  prosecution  of  The  Overseers  of  the  Township 
OF  Birkenhead,  v.  The  Trustees  of  the  Birkenhead  Docks.^ 

Jane  3,  1852.     , 
'J 

Poor  RatCj  Liability  to  —  Birkenhead  Docks  Trustees  —  Public 

Purposes. 

It  is  not  of  itself  a  ground  for  exemption  from  poor-rates,  that  the  occupiers  of  land  are  tras- 
tees  incorporated  under  acts  of  parliament  for  public  purposes.  It  must  appear  from  the 
provisions  of  the  acts  to  have  been  the  intention  of  the  legislature  that  the  funds  derira- 
Die  from  their  occupation  should  not  be  applied  to  the  payment  of  poor-rates. 

The  trustees  of  the  Birkenhead  Docks  were  empowered  by  the  acts  incorporating  them,  and 
providing  for  the  construction  of  the  docks,  &c.,  to  borrow  a  certain  sum  on  credit  of  the 
rates  and  tolls  granted  by  the  said  acts,  and  of  any  property  thereby  vested  in  them,  sni 
if  necessary,  to  mortgage  the  same.  The  maximum  tolls  and  dues  to  be  demanded  and 
received  by  the  trustees  were  stated  in  the  acts,  but  the  trustees  were  at  liberty  to  fix  and 
determine  the  toUs  to  be  taken,  provided  they  did  not  exceed  the  amount  stated  in  the  act, 
and  from  time  to  time  to  reduce  or  alter,  and  again  to  raise  such  tolls.  The  acts  further  pro- 
vided that  all  sums  received  from  the  rates  and  tolls,  and  all  sums  arising  from  the  sale  of  any 
lands  or  the  rents  thereof,  should  be  applied  by  the  trustees  in  keeping  in  repair  and  main- 
taining the  docks  and  other  works  made  under  the  authority  of  the  acts,  and  of  paying 
officers  and  servants,  and  otherwise  carryine  the  acts  into  execution,  and  also  to  the  pay- 
ment of  interest  and  repaying  the  prindptu  borrowed,  under  such  regulations  and  con- 
ditions as  the  trustees  might,  &om  tmie  to  time,  think  reasonable :  — 

Hdd^  assuming  all  the  purposes  to  which  the  trustees  were  directed  to  apply  the  sums  receired 
by  them  to  be  public  purposes,  that  as  there  was  nothing  in  tiie  acts  to  show  that  die 
trustees  might  not  lawfully  ruse  from  the  rates  and  tolls  a  sum  sufficient  to  meet  sach 
purposes  and  pay  poor-rates  and  other  charges,  that  they  were  liable  to  be  rated  to  the 
poor-rate  in  respect  of  buildings  upon  the  land  vested  by  tne  acts  in  the  trustees. 

This  was  an  appeal  against  a  rate,  made  on  the  28th  of  April, 
1851,  for  the  relief  of  the  poor,  in  which  the  trustees  of  the  Birken- 
head Docks  were  rated  in  the  sum  of  500Z.,  the  ratable  value  of 
certain  oflSces,  workshops,  and  premises  in  the  township  of  Birken- 
head, in  the  county  of  Chester.  After  notice  of  appeal  had  been 
given,  and  by  consent  of  the  parties,  the  following  case  was  stated 
for  the  opinion  of  this  court,  under  the  12  &  13  Vict,  c  45. 

The  township  of  Birkenhead,  in  the  county  of  Chester,  was  placed 
under  the  management  of  public  commissioners,  by  act  of  parliament, 
3  &  4  WiU.  4,  c.  68.  In  the  year  1844,  an  act  (the  7  &  8  Vict  a  69) 
was  passed,  intituled,  "  An  act  for  constructing  tidal  basins,  a  dock, 
and  other  works  at  Birkenhead,  in  the  county  of  Chester,  and  for 
other  purposes."  And  it  was  thereby  enacted,  that  the  commission- 
ers constituted  under  the  act  of  the  3  &  4  WiU.  4,  c.  68,  should  be 
the  commissioners  for  carrying  that  act  into  execution,  and  should 
be  called  "  The  Commissioners  of  the  Birkenhead  Docks,"  and  should 
have  authority  to  borrow  on  the  credit  of  the  rates  and  tolls  by  that 
act  granted,  and  of  any  property  vested  in  the  said  commissioners  by 
virtue  of  that  act,  a  sum  not  exceeding  400,000/.,  and,  as  a  security, 
the  commissioners  might  assign  over  the  said  rates,  tolls,  and  pro- 
perty, or  any  part  thereof,  to  the  person  advancing  or  lending  the 

^  21  Law  J.  Rep.  (n.  s.)  M.  C.  209. 
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same,  by  way  of  mortgage,  in  the  manner  and  form  therein  directed 
and  provided,  and  subject  and  according  to  the  provisions  and  the 
troe  intent  and  meaning  of  the  act  in  that  behalf. 

By  an  act  of  the  8  &  9  Vict  c.  4,  additional  powers  were  given  to 
the  commissioners,  enabling  them  to  borrow  a  farther  sum  of  money, 
not  exceeding  600,000/.,  on  mortgage  as  aforesaid,  and  to  make  a 
floating  dock  within  Wadlasey  Pool. 

By  two  other  acts,  the  10  &  11  Vict.  cc.  264, 265,  additioncd  powers 
were  conferred  upon  the  commissioners  in  reference  to  the  Birken- 
head Docks. 

By  another  act,  the  11  &  12  Vict,  c  144,  intituled,  "  An  act  to 
alter  and  amend  the  several  acts  relating  to  the  Birkenhead  Docks, 
and  to  transfer  the  several  powers  of  the  said  commissioners  to  a 
corporate  body,  to  be  intituled  '  The  Trustees  of  the  Birkenhead 
Docks,'  and  for  other  purposes,"  the  several  rights,  duties,  powers, 
authorities,  privileges,  and  immunities  conferred  upon  the  said  com- 
missioners by  the  former  acts,  for  carrying  into  execution  the  several 
purposes  and  provisions  of  the  said  former  acts,  and  that  act,  were 
vested  in  certain  persons,  thereby  incorporated  by  the  name  of  *'  The 
Trustees  of  the  Birkenhead  Docks." 

In  pursuance  of  the  powers  given  to  them  by  the  said  acts  of  par- 
liament, the  said  commissioners  and  trustees  did,  accordingly,  borrow 
money  upon  mortgage,  and  erected  and  built  two  docks,  called  the 
Morpeth  Dock  and  the  Egerton  Dock,  which  are  now  completed  and 
used  by  shipping  frequenting  or  arriving  in  the  river  Mersey,  and  they 
are  now  in  progress  of  erecting  a  great  float  and  other  outer  works, 
which  are  not  completed.  Among  other  works  erected  on  the  land, 
vested  by  the  said  acts  in  the  said  trustees,  and  completed,  are  cer- 
tain offices,  workshops,  and  premises,*  erected  and  built  by  the  said 
commissioners  and  trustees  on  land' so  vested  in  them,  which  is  in 
the  township  of  Birkenhead,  in  the  county  of  Chester;  which  offices, 
workshops,  and  premises  are  now,  and  were,  at  the  time  of  the  mak- 
ing of  the  poor-rate  hereinafter  mentioned,  and  now  in  question,  in 
the  actaal  and  exclusive  occupation  of  the  said  trustees,  under  the 
antborities  ahd  for  the  purposes  of  the  said  acts  of  parliament  solely; 
and  the  said  offices,  workshops,  and  premises  are  hereby  admitted, 
for  the  purposes  of  this  case,  to  be  of  the  annual  value  of  560/.,  and, 
if  ratable  to  the  poor,  to  be  of  the  ratable  vcdue  of  600/. 

The  appellants  object  that  the  said  offices,  workshops,  and  premises, 
are  not  liable  to  be  rated  for  the  relief^  of  the  poor,  because  they  say 
that  they  have  no  other  right,  title,  or  interest  in  the  said  offices, 
workshops  and  premises,  except  as  such  trustees  of  the  said  Birken- 
head Docks,  under  and  by  virtue  of  the  provisions  of  the  said  several 
acts  of  parliament  hereinbefore  mentioned,  and  that  they  occupy  the 
said  offices,  workshops,  and  premises,  as  such  trustees  solely  for  the 
purpose  of  carrying  into  execution  the  works,  and  doing  the  busi- 
ness which  they  are  authorized  and  appointed  to  execute  and  do, 
according  to  the  provisions  of  such  acts  as  such  trustees,  as  aforesaid ; 
^d  that  they,  the  appellants,  do  not,  nor  does  any  other  person,  de- 
rive any  personcd  benefit  whatever  firom  such  occupation.     That  by 
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virtue  of  the  said  acts  of  parliament,  they,  as  trastees  as  aforesaid, 
are  authorized  to  borrow  certain  sums  of  money  and  receive  certain 
rates,  which  sums  of  money  and  which  rates  are  by  the  said  acts 
applicable  solely  to  the  public  purposes  therein  specified.  That  they, 
as  such  trustees,  manage  the  dock  estate  by  their  servants  and  agente, 
who  receive  and  account  to  them  for  all  such  sums  of  money  and 
rates  so  borrowed  and  received  as  aforesaid.  That  all  moneys  and 
funds  whatsoever  collected,  received,  levied,  borrowed,  and  raised,  by 
virtue  of  the  said  several  acts,  are  and  have  been,  by  the  said  trustees, 
applied  in  the  same  manner  and  for  the  purposes  directed  by  and 
specified  in  the  said  several  acts,  in  accordance  with  the  provisions 
thereof,  and  for  no  other  purpose  and  in  no  other  manner  whatever. 
That  they,  as  trustees  as  aforesaid,  derive  under  the  said  acts  no 
private  advantage  firom  the  execution  of  their  trust,  and  that  there  b 
no  surplus  or  profit  accraing  to  the  said  appellants  from  the  said 
estate  as  such  trustees,  after  the  application  by  them  of  the  moneys 
arising  from  such  estate  in  the  manner  directed  by  the  said  several 
acts  of  parliament  hereinbefore  mentioned.^ 

1  The  39th  section  of  7  &  8  Vict  c.  79,  enacts,  <<  That  it  shall  be  lawful  for  the  com- 
missioners,  from  time  to  time,  to  borrow  at  interest,  on  the  credit  of  the  several  rates 
and  tolls  hj  this  act  granted,  and  of  any  property  which  may  be  vested  in  the  commis- 
sioners by  virtue  of  this  act,  any  sum  of  money  which  shall  not  exceed  the  sum  of 
400,000/.,  and  in  the  event  of  any  part  of  such  sum  of  money  being  repaid  by  the  com- 
missioners, to  reborrow  the  same,  and  so  toties  quotiesj  but  so,  nevertheless,  that  ^ere  , 
shall  not  be  owing  on  the  security  aforesaid,  any  more  than  the  sum  of  400,(>00Z.,  in  the 
whole,  at  any  one  time,  and  for  securing  the  repayment  of  the  moneys  so  borrowed 
with  interest,  the  commissioners,  or  any  five  of  them,  may  assign  over  the  said  rates, 
tolls,  and  property,  or  any  part  thereof  to  the  person  who  shall  advance  or  lend  such 
money,  or  his  trustee,  as  a  security  for  the  payment  of  the  money  so  to  be  borrowed, 
together  with  interest  for  the  same." 

Section  153.  **  That  it  shall  be  lawful  for  the  conunissioners  to  demand  and  receive 
for  every  vessel  winch  shall  enter  any  of  the  basins  or  docks,  to  be  ccmstmcted  onder 
the  authority  of  this  act,  any  sum  not  exceeding  the  several  rates  following,  (that  is  to 
say),  *  For  every  vessel  to  or  from  any  port  or  place  within  the  United  Kingdom  of 
Great  Britain  and  Ireland,  the  sum  of  6a.  for  each  ton  thereof;  for  every  vessel  to  or 
from  any  port  or  place  the  sum  of  Is.  Sd,  for  each  ton  thereof;  for  every  vessel  whicli 
shall  remam  in  any  of  the  said  basins  or  docks  for  any  longer  period  than  six  months,  a 
further  sum  equal  to  half  of  the  rates  which  shall  have  TOen  paid  in  Tespoct  of  such 
vessel,  and  so  on  for  every  further  period  of  six  months.' " 

Section  225.  **  That  it  shall  be  lawful  for  the  commissioners  to  fix  and  determine 
the  tolls  to  be  taken  by  virtue  of  this  act,  but  so,  nevertheless,  as  not  to  exceed  the 
respective  sums  hereinbefore  authorized  to  be  received ;  and  it  shall  also  be  lawful  for 
the  conunissioneis  from  time  to  time  to  lower,  reduce,  or  alter  all  or  any  of  the  said  toUs, 
and  again  to  raise  the  same  to  such  amount  as  they  shall  think  proper,  not  exceeding 
the  respective  sums  by  this  act  authorized  to  be  received." 

Section  227.  "  That  all  sums  of  money  which  shall  be  received  by  the  commisaon- 
ers  from  the  rates  and  tolls  granted  by  this  act,  and  all  sums  arising  from  the  sale  of  any 
lands,  or  the  rents  thereof,  sliall  be  applied  by  the  commissioners  m  defraying  the  costs, 
charges,  and  expenses  of  keeping  in  repair,  and,  from  time  to  time,  deepening,  cleanmng, 
improving,  and  maintaining  the  sea  wall,  basins,  dock,  embankment,  roads,  cuts,  drains, 
culverts,  and  other  woriLs  which  may  be  erected  or  made  imder  the  authority  hereof 
and  of  paying  the  officers  and  servants  employed  by  the  commissbners  in,  and  about, 
and  concerning  the  same,  and  of  otherwise  carrying  this  act  into  execution,  and  for 
paying  the  interest  and  repaying  the  principal  of  any  sum  of  money  which  shall  be 
borrowed  by  the  commissioners  under  this  act,  under  such  regulations  and  conditions  as 
the  commissioners  may,  from  lime  to  time,  think  reasonable." 
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If  the  court  should  be  of  opinion  upon  the  said  objection  that  the 
said  offices,  workshops,  and  premises,  were  not  liable  to  be  rated  to 
the  relief  of  the  poor,  and,  therefore,  that  the  said  rate  should  be 
amended  by  striking  out  the  said  assessment,  their  judgment,  in  con- 
formity with  the  decision  of  such  court,  and  for  such  costs  as  such 
court  shall  adjudge,  may  be  entered  on  motion  by  the  appellants  at 
the  Quarter  Sessions  for  the  said  county,  next,  or  next  but  one,  after 
soch  decision  shall  have  been  given :  but  if  the  court  should  be  of 
opinion  that  the  said  trustees  were  liable  to  be  rated  for  the  offices, 
workshops,  and  premises,  in  the  said  rate  mentioned,  and  that  the 
said  rate  should,  therefore,  be  confirmed,  judgment  in  conformity 
with  the  decision  of  such  court,  and  for  suj^  costs  as  the  said  court 
should  adjudge,  might  be  entered  on  motion  oy  the  respondents  at  the 
Quarter  Sessions  for  the  said  county,  next^  or  next  but  one,  after  such 
decision  should  have  been  given. 

Arckboldy  (May  1),  for  the  respondents.  The  appellants  are  pro* 
pedy  rated.  The  objection  on  the  part  of  the  appellants  is,  that  the 
docks  are  used  for  public  purposes  exclusively,  and  that  the  case  falls 
within  the  decision  in  The  King  v.  The  Inhabitants  of  Liverpool^  7  B. 
&  C.  61 ;  s.  c.  5  Law  J.  Rep.  M.  C.  145.  But  that  case  rests  on  the 
ground  liiat  there  was  no  individucd  beneficial  occupation.  The  par- 
ticular act  in  that  case  provided,  that  the  money  raised  under  it 
should  be  ''  applied  and  disposed  of  to  the  building  and  repairing 
the  said  new  dock  or  basin  and  harbor  of  Liverpool,  and  to  no  other 
Bse  and  purpose  whatsoever ;  "  and  the  last  act,  which  repealed  former 
dock-rate  acts  and  imposes  new  duties,  directed  that,  after  payment 
of  the  moneys  borrowed,  the  trustees  should  "lower  and  reduce  the 
rates  and  duties  hereby  granted  and  made  payable  as  far  as  the  same 
can  be  done  in  the  then  state  of  the  docks,  basins,  buildings,  and  other 
works  and  buildings  of  the  said  port,  and  leaving  sufficient  for  all 
charges  of  management  and  collection  of  rates  on  the  said  docks,  &c., 
and  improving,  &c^  the  same,  and  for  carrying  into  execution  the  pro- 
visions of  the  former  act  and  this  act"  Such  provisions  will  not  be 
found  in  the  acts  now  to  be  considered  by  the  court,  and  in  this  case 
the  trustees  are  actual  owners,  and  may  have  a  surplus.  By  the  39th 
section  of  the  7  &  8  Vict  c.  79,  made  for  the  improvement  of  Birk- 
enhead, the  trustees  are  empowered  to  borrow  a  sum  not  exceeding 
400,000^.,  and  to  assign,  as  a  security,  the  tolls  by  that  act  granted. 

The  65th  section  empowers  the  conmiissioners  of  Woods  to  make 
free  grants  of  the  soil  of  the  shore  to  the  commissioners  for  executing 
those  acts.  The  57th  section  gives  them  power  to  purchase  lands  for 
the  purposes  of  the  act  The  125th  section  gives  power  to  construct 
the  works.  The  153d  section  fixes  the  rates  of  dues  to  be  taken  from 
vessels.  The  225th  section  gives  a  power  to  reduce  and  again  to 
raise  the  tolls.  The  227th  section  directs  the  application  of  the  tolls. 
It  will  be  said,  on  the  other  side,  that  the  227th  section  contemplates 
only  three  classes  of  expenditure,  to  which  the  produce  of  the  toUs  is 
to  be  applied :  the  maintenance  of  the  docks,  the  payment  of  officers 
and  servants,  and  the  payment  of  interest  and  principal  of  moneys 
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borrowed.  That  is  trae ;  but  there  are  not  in  the  127th  section  any- 
negative  words,  as  there  were  in  the  acts  considered  in  The  Kinff  v. 
The  Inhabitants  of  Liverpool^  and  in  The  Kinff  v.  271c  Commissioners 
of  SalterS'load  Sluice,  4  Term  Rep.  730,  which  case  was  relied  on,  by 
Lord  Tenterden,  C.  J.,  in  The  King  v.  The  Inhabitants  of  Liverpool^ 
when  he  held  that  a  direction  to  discharge  certain  burdens,  and  then 
to  lower  the  rates,  was  equivalent  to  a  direction  to  apply  the  rates  to 
certain  purposes,  and  no  other.  The  8  &  9  Vict.  c.  4,  authorizes  the 
borrowing  of  600,000/.  on  mortgage,  in  the  same  way  as  under  the 
former  act.  Then  comes  the  11  &  12  Vict.  c.  144,  which  constitutes 
"  The  Trustees  of  the  Birkenhead  Docks,"  making  them  a  corporate 
body,  and  gives  them  powers  to  pay  themselves  and  to  carry  on  the 
works.  The  trustees,  by  the  operation  of  that  act,  are  permitted  to 
have,  and,  in  fact,  have,  an  actual  interest  in  the  works  as  occupiers. 

Pashlei/j  for  the  appellants.  These  docks  are  a  benefit  to  the 
public  at  large ;  the  purpose  for  which  they  exist  is  a  public  purpose, 
and,  therefore,  the  trustees  should  be  exempt.  This  case  is  not  really 
distinguishable  from  The  King  v.  The  Inhabitants  of  LiverpooL 

[Lord  Campbell,  C.  J.  You  must  make  out  that  this  public  pur- 
pose is  one  that  is  to  be  carried  out  at  the  expense  of  the  rate-payers 
of  this  particulfiur  locality.] 

The  rate-payers  get  an  equivalent  in  the  benefits  conferred  by  the 
docks. 

[Lord  Campbell,  C.  J.  I  see  no  prohibition  of  a  surplus,  and  no 
provision  as  to  an  application  of  any  surplus.  What  is  to  be  done 
with  it  if  there  be  one  ?] 

It  will  be  a  gross  violation  of  the  duty  of  the  trustees  npt  to  pre- 
vent a  surplus.  The  Queen  v.  The  Mayor  of  Liverpool,  9  Ad.  &  E. 
435 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  M.  C.  41,  and  The  Queen  v.  Badcock, 
6  Q.  B.  Rep.  787 ;  s.  c.  nom.  The  Queen  v.  The  Trustees  of  Taunton 
Market,  14  Law  J.  Rep.  (n.  s.)  M.  C.  58,  show  clearly  that  these 
trustees  ought  not  to  be  rated.  Sections  225  and  227  in  effect 
prohibit  keeping  up  the  rates  beyond  the  sum  necessary  for  the 
purposes  of  the  acts. 

[Crompton,  J.  The  earlier  of  those  two  cases  proceeded  on  the 
ground,  that,  as  the  docks  were  in  the  occupation  of  the  corporation, 
the  profits,  if  any,  must  go  to  the  borough  fund,  and  be  applicable 
to  public  purposes  only.  The  latter  case  was  not  decided  in  con- 
formity with  the  earlier.] 

The  purposes  of  the  acts  here  are  clearly  public  purposes. 

Archbold,  in  reply.  The  case  of  The  Queen  v.  Badcock  is  rather 
a  decision  against  the  appellants.  In  this  case  there  may  be  a  sur- 
'plus,  for  there  are  no  negative  words  to  prevent  it ;  and  if  there  be  a 
surplus,  there  are  no  words  in  the  acts  directing  the  application  of  it 
He  referred  to  The  Queen  v.  St.  Giles,  York,  3  B.  &  Ad.  573 ;  s.  c. 
1  Law  J.  Rep.  (n.  s.)  M.  C.  50. 

Our,  adv.  wit. 
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The  judgment  of  the  court ^  was  now  delivered  by  — 

Lord  Campbell,  C.  J.  We  are  of  opinion  that  the  rate  in  ques- 
tion is  valid.  The  appellants  are  primd  facie  liable  to  it  under  the 
43  Eliz.  c.  2,  s.  1,  which  enacts,  that  every  occupier  of  land  and  houses 
shall  be  rated  to  the  relief  of  the  poor.  They  are  seised  in  fee  and 
are  actually  in  possession  of  the  Birkenhead  Docks,  from  which  they 
receive  a  large  revenue.  Their  exemption  from  ratability  would 
operate  as  a  great  hardship  upon  the  rate-payers  within  the  township. 
This  property,  before  it  was  applied  to  the  construction  of  docks,  was 
ratable  and  rated  to  the  relief  of  the  poor ;  and,  from  its  being  ap- 
plied to  this  great  commercial  speculation,  the  number  of  destitute 
persons  within  the  township  must  be  considerably  increased.  Still, 
we  are  only  to  consider  what  the  law  upon  the  subject  is ;  and  we 
are  bound  to  pronounce  in  favor  of  the  exemption,  if  it  has  been  con- 
ferred by  any  subsequent  statute. 

The  appeUants  do  not  and  could  not  rely  upon  the  mere  circum- 
stance of  their  being  trustees,  and  so  not  entitled  to  any  personal 
advantage  from  the  property  vested  in  them.  They  contend  that  the 
dues  to  which  they  are  entitled  are  all  appropriated  to  public  pur- 
poses, and  that,  therefore,  they  are  exempt  from  ratability,  according 
to  the  decision  of  this  court  in  The  King  v.  The  Inhabitants  of  Liver- 
pool  Where  no  one  can  be  found  who  may  be  considered  the  occu- 
pier of  lands  and  houses,  the  statute  of  Elizabeth  does  not  extend  to 
them ;  but  where  there  are  occupiers  of  lands  and  houses  within  the 
meaning  of  that  statute,  the  exemption  must  rest  on  some  subse- 
quent enactment  of  the  legislature.  We  apprehend  that  this  doctrine 
was  admitted  and  acted  upon  in  the  SaUerS'load  Sluice  casCj  from  the 
marginal  note  of  which  the  exemption,  on  the  ground  of  public  pur- 
poses, takes  its  origin.  The  question  argued  at  the  bar,  and  to  be 
considered  as  decided,  was,  whether  the  legislature,  by  the  local  act, 
intended  impliedly  to  exempt  the  tolls  from  ratability,  although  Lord 
dCenyon,  in  delivering  the  judgment  of  the  court,  uses  some  expres- 
sions about  there  being  no  occupier,  because  the  commissioners  were 
merely  trustees.  The  decision  can  be  rested  only  on  the  clause  in 
the  local  act,  which  directed  the  tolls  "  to  be  applied  and  disposed  of 
for  the  several  uses  and  purposes  of  the  said  act,  and  to  no  other  use 
or  purpose  whatsoever."  The  question  was,  whether  this  amounted 
to  a  prohibition  to  apply  the  tolls  to  the  payment  of  poor-rates  ?  The 
court  adopted  this  construction,  instead  of  holding  the  meaning  of 
the  words  to  be,  that  the  clear  produce  of  the  tolls,  after  deducting 
the  expenses  of  collecting  them  and  all  the  charges  to  which  the  pro- 
perty was  liable  (such  as  poor-rates),  was  to  be  applied  to  these  pur- 
poses. We  think  that  the  decision  in  the  Liverpool  case  can  only  be 
supported  by  similar  reasoning.  There  the  local  acts  directed  that 
the  rates  and  dues  received  for  the  use  of  the  dock  should  be  applied 
to  paying  off  the  debt  incurred  in  making  it,  and  to  keeping  it  in 


1  LoBD  Campbell,  C.  J.,  Wiohtman,  J.,  Eble,  J.,  and  Cbompton,  J. 
VOL.  XIV.  12 
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repair,  and  that  these  purposes  being  effected,  the  rates  should  be 
lowered  for  the  benefit  of  those  using  the  dock.  Lord  Tenterden 
would  not  adopt  the  construction  of  the  statutes,  that  the  charges 
ought  to  be  deducted  from  the  rates  before  they  were  so  applied,  but 
still  he  proceeded  upon  a  specicd  statutable  exemption,  saying,  "  The 
statute  under  which  the  dock  rates  in  question  are  levied,  does  not 
indeed  contain  an  express  direction  that  the  rates  shall  be  applied  to 
the  purposes  specified  and  no  other ;  but  it  directs  that  certain  bur- 
dens shall  be  discharged,  and  that  then  the  rates  shall  be  lowered, 
and,  therefore,  any  application  of  those  rates  to  other  purposes  not 
specified,  would  be  a  direct  violation  of  the  statute." 

It  follows  that,  if  we  recognize  this  case,  we  must  look  to  see 
whether,  by  the  local  acts  respecting  the  Birkenhead  Docks,  the  legis- 
lature has  conferred  the  exemption  claimed.  By  the  7  &  8  Vict  c 
79,  s.  153,  the  commissioners  who  occupy  the  property  are  empow- 
ered to  levy  certain  rates  from  vessels,  and  by  section  225,  to  lower, 
to  alter,  or  again  to  raise  therri  at  their  discretion,  provided  they  do 
not  exceed  the  specified  amount  And,  by  section  226,  all  sums 
received  firom  rates  or  firom  scde  of  land,  or  from  the  rent  thereof,  are 
to  be  applied  to  the  costs  and  expenses  of  keeping  the  docks  in  repair, 
and  of  paying  the  officers  and  servants  employed  in  them  by  the  com- 
missioners, and  of  otherwise  carrying  the  act  into  execution,  and  for 
paying  the  interest  and  repaying  the  principal  of  any  sum  of  money 
which  shall  be  borrowed  by  the  commissioners,  under  such  regula- 
tions and  conditions  as  the  commissioners  may,  from  time  to  time, 
think  reasonable. 

We  are  of  opinion  that  these  enactments  are  not  sufficient  to 
testify  any  intention  of  the  legislature  to  exempt  the  Birkenhead 
Docks  from  liability  to  contribute  to  the  relief  of  the  poor.  Assum- 
ing all  the  purposes  enumerated  in  section  227,  to  be  public  purposes 
(about  which  there  may  be  considerable  difficulty),  here  the  obliga- 
tion to  lower  the  tolls,  so  much  relied  upon  in  the  Liverpool  case,  is 
entirely  wanting.  There  is  nothing  amounting  to  a  prohibition 
against  payment  of  other  charges  than  those  specified,  and  we  can 
find  nothing  to  show  that  the  commissioners  may  not  pay  poor-rates 
along  with  other  charges  before  the  net  amount  of  the  fund  is  ascer- 
tained, which  may  be  applied  to  the  purposes  of  the  act  There  is 
no  statement,  and  there  has  been  no  suggestion,  that  the  rates  at  the 
sccde  to  which  they  may  be  lawfully  raised,  would  not,  after  the  pay- 
ment of  this  charge,  be  sufficient  for  all  these  purposes.  We,  there- 
fore, consider  that  the  present  case  is  distinguishable  from  those 
relied  upon,  and  that  the  property  of  the  appellants,  not  being  ex- 
pressly or  impliedly  exempted  by  the  legislature,  ought  to  bear  its 
share  of  the  public  burdens  with  other  lands  and  houses  in  the  town- 
ship. 

It  is  thus  unnecessary  to  examine  whether  the  case  of  2%e  King  v. 
Liverpool^  be  affected  by  Uie  Queen  v.  Badcoch,  The  Queen  v.  iMig- 
woodj  13  Q.  B.  Rep.  116 ;  and  The  Queen  v.  Harrogate^  20  Law  J. 
Rep.  (n.  8.)  M.  C.  25, 1  Eng.  Rep.  281,  or  any  other  subsequent 
decision.    We  have  now  only  to  give 

Judgment  for  the  respondents. 
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ReGINA  V.  SlLL.^ 
June  7,  12,  1852. 

hidictmenij  Removal  of^  to  Central  Criminal  Court  —  4  Sf  5  Will  4, 
c.  36,  s.  16.— False  Pretences—  1  SfS  Geo.  4,  c.  25,  s.  53. ' 

The  Central  Criminal  Court  Act,  4  &  5  Will.  4,  c  36,  s.  16,  provides  that  the  Court  of 
Qaeen^B  Bench,  or  the  commissioners  under  that  act,  being  judges  of  the  superior  courts, 
or  the  judges  of  the  Court  of  Bankruptcy,  or  the  recorder  of  I^ndon,  may  issue  writs  of 
certiorari  or  other  process  to  remoye  into  the  Central  Criminal  Court  indictments  found  at 
the  sessions  for  London,  Middlesex,  &c^  for  any  offences  cognizable  by  virtue  of  that  act : — 

Hdd,  that  this  does  not  repeal  the  7  &  8  Geo.  4,  c  29,  s.  53,  which  enacts  that  no  indictment 
for  obtaining  money,  &c.,  by  false  pretences,  shall  be  removed  by  certiorari  into  the  Court 
of  Queen's  fiench ;  but  that  it  authorizes  the  several  judges  there  specified  to  issue  writs, 
in  the  nature  of  writs  of  certiorari,  to  remove  indictments  for  an^  offences  there  cogniza- 
ble into  the  Central  Criminal  Court  from  the  sessions  there  mentioned. 

Doyle  moved  in  this  case,  on  behalf  of  the  defendant,  for  a  rule 
1115*  for  a  certiorari  under  the  Central  Criminal  Court  Act,  4  &  5 
"Will.  4,  c.  36,  s.  16,2  to  remove  an  indictment  for  obtaining  money 
under  false  pretences,  which  had  been  preferred  and  found  at  the  Mid- 
dlesex sessions.  He  referred  to  The  Queen  v.  Briery  19  Law  J.  Rep. 
(n.  8.)  M.  C.  121. 

Metcalf  showed  cause  in  the  first  instance.  The  statute  7  &  8 
Geo.  4,  c.  29,  s.  53,  takes  away  the  certiorari  in  the  case  of  an  indict- 
ment for  obtaining  money  under  false  pretences,  and  this  is  an  attempt 
indirectly  to  infringe  that  statute,  and  to  remove  the  indictment  into 
this  court  from  the  Central  Criminal  Court,  which  could  not  be  done 
directly.  The  express  enactment  of  the  7  &  8  Geo.  4,  c.  29,  s.  53, 
taking  away  the  certiorari^  cannot  be  considered  as  repealed  by  the 
general  words  in  section  16  of  the  4  &  5  Will.  4,  c.  36. 

Doyhj  in  support  of  the  rule.  The  defendant  only  asks  that  this 
indictment  may  be  removed,  so  as  to  be  tried  before  the  judges  of  the 


1 21  Law  J.  Rep.  (n.  s.)  M.  C.  214 ;  17  Jur.  22. 

s  This  sectidn  enacts  "  That  it  shall  be  lawfiil  for  his  majesty's  Court  of  King's  Bench, 
or  any  judge  tliereof,  or  any  commissioner  of  oyer  and  terminer,  and  gaol  delivery,  under 
this  adt,  being  a  judge  of  any  of  the  supenor  courts  at  Westminster,  or  the  chief 
judge  or  any  oUier  judge  of  uie  Court  of  Bankruptcy,  or  the  recorder  for  the  said 
city  of  London  for  the  time  being,  if  such  court,  ju(^,  or  recorder  shall  think  pro- 
per, to  issue  any  writ  or  writs  of  certiorari,  or  other  process,  directed  to  his  majesty's 
msdces  of  the  peace  acting  in  and  for  the  cities  of  London  and  Westminster,  the 
fiberty  of  the  l\>wer  of  London,  the  borough  of  Southwark,  and  the  counties  of  Mid- 
dlesex, Eflsex,  Kent,  and  Surrey,  or  either  of  them,  cmnmanding  the  said  Justices  of 
the  peace,  or  any  or  either  of  them,  to  certify  and  return  into  the  said  Court  of  Oyer  and 
Tenniner,  and  gaol  deliyery,  indictments  or  presentments  found  or  taken  before  the  said 
justices  of  the  peace,  or  any  of  them,  of  any  offences  co^izable  by  virtue  of  this  act, 
tad  the  several  recognizances,  examinations,  and  depositions  relative  to  such  indict- 
ments and  presentments,  so  that  the  same  offences  may  be  dealt  with,  tried,  and  detei^ 
mined  by  tne  said  justices  and  judges  of  oyer  and  tenniner  and  gaol  delivery,''  &c. 
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superior  courts  at  the  Central  Criminal  Court     The  16th  section  of 
the  4  &  5  WiU.  4,  c.  36,  clearly  entitles  the  party  to  apply  for  that 

Lord  Campbell,  C.  J.  Probably,  under  that  section,  what  should 
be  asked  for  is  not  strictly  a  certiorari^  which  would  remove  the  in- 
dictment here,  but  a  writ  in  the  nature  of  a  certiorari  to  transfer  the 
indictment  from  the  sessions  to  the  Central  Criminal  Court  As  the 
writ  of  certiorari  is  expressly  taken  away  by  the  7  &  8  Geo.  4,  c  29, 
we  cannot  allow  it  to  issue,*but  we  may  order  the  indictment  to  be 
transferred  to  the  Central  Criminal  Court ;  and  this  order  we  make. 
It  is  difficult  to  say  absolutely  that  it  cannot  be  removed  further, 
because  we  cannot  remove  it  durectly  into  this  court;  but  we  should 
be  slow  in  allowing  that  to  be  done  indirectly,  which  we  are  forbid- 
den to  do  directly. 

Coleridge,  J.  I  rather  think  the  16th  section  is  not  to  be  taken  as 
repealing  the  7  &  8  Geo.  4,  c.  29,  but  that  it  has  a  specicd  relation  to 
the  matters  cognizable  under  it,  and  merely  gives  power  to  issue  a 
special  writ  to  remove  the  indictment  into  the  Central  Criminal  Court 
without  bringing  it  into  this  court  at  all.  The  case  of  The  Queen  v. 
Brier  is  quite  a  different  case  from  the  present 

Erle,  J.,  concurred. 

Crompton,  J.  The  ordinary  writ  of  certiorari  can  hardly  be  meant 
by  the  16th  section,  as  the  power  to  issue  the  writ  or  process  under  it 
is  given  to  a  judge  of  the  Court  of  Bankruptcy. 

Rule  granted  accordingly} 


1  On  the  last  day  of  Trinitj  term,  (June  12), 

Metcalf  moved  to  auash  the  rule  which  had  been  thus  granted,  and  to  remit  the  in- 
dictment to  the  Middlesex  sessions,  unless  it  were  immediately  removed  under  it.  He 
stated  that  the  session  of  the  Central  Criminal  Court  would  commence  on  Mondaj  the 
14th  of  June,  and  that  if  the  prosecutor  was  not  able  to  tiy  at  that  sessicm  he  would 
be  delayed. 
rCoLBRiDGE,  J.  When  do  you  propose  to  have  cause  shown.] 
There  is  some  difficulty  as  to  that ;  but  pi^bably,  under  the  circumstances,  the  court 
would  permit  cause  to  be  shown  at  chamben. 

Lord  Campbell,  C.  J.  The  application  appears  to  be  a  very  reasonable  one ;  but 
the  wnt  was  only  granted  five  days  ago,  and  there  is  no  such  palpable  delay  as  to  jus- 
tify us  departing  from  the  ordinary  course  by  directing  cause  to  be  shown  at  chambers- 
The  rule  n£»,  therefore,  may  be  granted,  but  to  show  cause  next  term. 
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Regina  V.  The  Churchwardens,  &c.,  of  the  Township  of 

LONGWOOD.^ 
June  18,  1852. 

Poor  Rate^  Liability  to — Waterworks —  Occupation  by  Commis- 
sioners —  Net  Valiie  —  Prificiple  of  Calculation. 

The  commissioners  of  the  Haddersfield  Waterworks,  ander  two  private  acts  of  parliament, 
woe  the  proprietors  of  reservoirs,  &c  in  the  township  of  Longwood,  for  the  supply  of 
wtter  to  the  town  of  Haddersfield,  and  to  secure  a  snpplj  of  water  to  certain  mill-owners 
and  occupiers  in  Longwood.  The  commissioners  were  bound  by  then*  acts  to  famish 
water  gratis  in  case  of  fire,  to  supply  it  at  Id.  per  100  gallons  for  watering  the  streets,  and 
to  the  consumers  at  certain  specined  rates  so  calculated  that  the  water  rents  were  not  in  any 
one  year,  after  payment  of  the  expenses,  to  exceed  7/.  10s.  per  cent  on  the  amount  which 
sboold  be  owing  by  the  commissioners  in  respect  of  the  loan  which  they  were  empowered 
to  raise  on  mortgage  of  the  works  aiyl  water  rents,  and  after  the  disdhaige  of  the  whole 
of  the  said  loan,  the  water  rents  were  to  be  reduced  so  as  merely  to  cover  current  expenses. 
The  commissioners  were  rated  to  the  relief  of  the  poor  on  the  sum  of  490/.,  the  sessions 
finding  that  sum  to  be  the  estimated  net  ratable  value  of  all  the  reservoirs,  pipes,  and 
other  apparatus  in  Longwood,  taken  in  connection  with,  and  as  part  of  the  entire  works  in 
Longwood  and  Huddersfield,  being  made  up  of  300/.,  the  estimated  net  annual  value  of  all 
the  reservoirs,  and  190/.,  the  net  annual  value  of  the  pipes  and  other  apparatus  in  Long- 
wood.  The  sessions  also  found  that  a  tenant  of  the  entire  waterworks,  if  released  from 
the  restrictions  in  the  acts  of  parliament,  and  able  to  exercise  his  discretion  as  to  the 
amount  of  water  rents  and  rates,  might  calculate  wiUi  reasonable  certainty,  on  a  gross 
revenue  of  2,000/.,  and  that,  after  deducting  800/.,  the  fair  average  of  the  current  annual 
expenses,  and  the  sum  of  1,100/.,  proved  and  admitted  to  be  a  proper  annual  deduction  for 
repairs,  renovations,  and  tenant  profits,  the  residue  of  1,100/.  represented  the  net  ratable 
ndne  of  the  cnUre  works ;  but  wat  if  such  tenant  was  to  be  considered  as  subject  to  the 
restrictions  in  the  acts,  he  could  make  no  profit  at  all :  — 

Hfid,  by  CouBRiDOE,  J.,  that  substantially  the  consumers,  and  not  the  commissioners,  as  a 
separate  body,  were  the  occupiers  and  the  parties  rated,  and  that  the  use  and  enjoyment  of 
the  water,  and  not  merely  the  water  rents,  constituted  the  value  of  the  occupation.  That 
the  restriction  imposed  by  the  acts  amounted  to  no  more  than  an  arrangement  between  the 
commissioners  and  consumers  as  one  body,  of  the  terms  upon  which  the  benefits  of  the 
occupation  were  to  be  enjoyed,  and  could  have  no  bearing  on  the  question  of  the  amount 
of  ratable  value  as  between  the  consumers  and  the  inhabitants  of  Longwood.  That, 
therefore,  assuming  the  sum  of  490/.,  to  be  the  proper  proportion  of  the  1,100/.,  which, 
according  to  the  a^ve  finding  of  the  sessions  had  been  arrived  at  on  a  right  principle,  as 
the  net  ratable  value  of  the  entire  works,  the  commissioners  were  properly  rated  on  that 
amount  for  the  township  of  Longwood. 

ffM,  by  WiGHTMAN,  J.,  and  Cbomptok,  J.,  that  the  principle  put  in  the  finding  of  the  ses- 
sions of  a  tenant  released  from  restrictions,  and  at  liberty  to  charge  any  rates  he  pleased, 
did  not  famish  the  proper  criterion  for  ascertaining  the  ratable  value  in  this  particular 
case;  but  as  no  other  ground  was  shown  for  altering  the  ratable  value  from  490/.,  that 
sum  must  be  taken  to  bo  as  found  by  the  sessions,  the  proper  proportion  of  ratable  value. 

On  an  appeal,  by  the  commissioners  of  the  Huddersfield  Water- 
works, against  a  rate  made,  on  or  about  the  30th  of  March,  1850,  for 
the  relief  of  the  poor  of  the  township  of  Longwood,  in  the  West 
Riding  of  Yorkshire,  in  which  the  said  commissioners  were  rated  at 
the  sum  of  1,010£,  for  and  in  respect  of  certain  reservoirs,  banks,  pipes, 
lands,  and  hereditaments,  situate  in  the  said  township  of  Longwood, 
the  sessions  held  at  Pontefiract,  in  the  said  riding,  in  April,  1851, 
allowed  the  appeal  and  reduced  the  rate  to  490/.,  subject  to  the  opi- 
nion of  this  court 
M 


1  21  Law  J.  Rep.  (n.  s.)  M.  C.  215. 
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The  said  commissioners  are  occupiers  of  the  above-mentioned  lands 
and  hereditaments,  upon  part  of  which  the  said  reservoir  and  pipes 
are  constructed  and  laid.  The  commissioners  purchased  the  said 
lands,  and  constructed  the  said  reservoirs  and  pipes  under  and  by  vir- 
tue of  an  act  of  parliament  passed  in  the  7th  and  8th  years  of  the 
reign  of  George  the  Fourth,  intituled  "  An  act  for  supplying  with 
water  the  town  and  neighborhood  of  Huddersfield,  in  the  West  Ri- 
ding of  the  county  of  York."  This  act  was  enlarged  by  another  act, 
passed  in  the  8th  and  9th  years  of  the  reign  of  her  present  Majesty, 
Queen  Victoria,  intituled  "  An  act  to  alter,  enlarge,  and  amend  an 
act  for  supplying  with  water  the  town  and  neighborhood  of  Hud- 
dersfield, in  the  West  Riding  of  the  county  of  York."  After  the 
passing  of  the  7  &  8  Geo.  4,  c.  84,  and  before  the  passing  of  the  said 
act  of  the  8  &  9  Vict  c.  70,  two  reservoirs,  one  for  the  supply  of 
water  to  the  town  of  Huddersfield,  and  the  other  as  a  compensation 
reservoir  to  prevent  injury  to  certain  owners  and  occupiers  of  mills  in 
Longwood,  were  constructed  on  part  of  the  lands  in  Longwood,  so 
purchased  and  occupied  by  the  said  commissioners,  of  the  dimensions, 
in  the  manner,  under  the  powers  and  provisions,  and  subject  to  the 
conditions  and  restrictions  contained  in  the  7  &  8  Geo.  4,  c.  84,  and 
which  two  reservoirs  have  respectively  been  used  ever  since  their  con- 
struction until  the  passing  of  the  above-mentioned  act  of  the  8  &  9 
Vict  c.  70,  in  the  manner  and  subject  to  the  conditions  and  restric- 
tions, and  in  strict  conformity  with  the  powers  mentioned  and  con- 
tained in  the  said  statute  of  the  7  &  8  Geo.  4,  c  84.  And  since  the 
passing  of  the  act,  8  &  9  Vict  c.  70,  the  commissioners  have  con- 
structed another  reservoir  in  Longwood,  and  also  occupied  the  same 
in  manner  and  subject  to  the  conditions  and  restrictions,  and  in  strict 
conformity  with  the  powers  mentioned  and  contained  in  both  the 
above-mentioned  statutes,  as  far  as  the  same  are  respectively  appli- 
cable. The  commissioners  appointed  under  the  above  acts  have 
borrowed,  under  the  powers  thereby  given  to  them,  money  amounting 
to  20,000/.,  and  have  laid  down  pipes  and  other  conveniences  in  Long- 
wood  for  conveying  water  to  the  township  of  Huddersfield,  by  means 
of  which  a  constant  and  ample  supply  of  water  has  been  and  is  pro- 
vided under  the  said  acts  to  the  said  township  of  Huddersfield.  The 
commissioners  have  received  the  rents,  which  by  their  said  acts  they 
have  been,  firom  time  to  time,  entitled  to  demand  for  such  supply  of 
water  to  the  said  township  oif  Huddersfield ;  and  the  commissioners 
have  from  time  to  time  applied  the  rents  so  received  to  the  purposes 
of  the  said  acts,  and  the  said  water  rents  have  been  reduced  by  the 
commissioners  to  one  half  the  amount  which  was  originally  charged 
by  them  for  such  supply  of  water,  by  authority  of  the  said  acts  to  the 
said  township  of  Huddersfield.  The  compensation  clauses,  which 
were  inserted  in  the  said  acts  to  prevent  injury  to  individual  owners 
and  occupiers  of  mills  in  Longwood,  have  been  strictly  observed  and 
fulfilled  by  the  commissioners,  and  the  compensation  reservoir  has 
been  made  by  them  as  aforesaid  for  the  exclusive  use  of  the  said 
owners  and  gfccupiers  of  mill  property  in  Longwood,  and  has  been 
used  by  them  accordingly  on  part  of  the  land,  for  the  occupation 
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of  which  the  commissioners  are  now  rated,  by  which  the  said  mill 
property  and  the  said  mill  owners  have  been  protected  from  injury. 
The  said  mill  owners  obtaining  water  or  deriving  benefit  from  the 
said  compensation  reservoir  do  not  pay,  nor  have  they  ever  paid,  any 
rent  or  consideration  in  money,  or  otherwise,  to  the  said  commission- 
ers ;  every  thing  required  to  be  done,  observed,  or  performed,  by  the 
said  commissioners  by  the  above  acts  of  parliament,  or  either  of  them, 
either  for  the  reservation  of  the  rights  of  the  inhabitants  of  Longwood, 
or  other  parties  mentioned  in  the  said  acts,  or  either  of  them,  or  for 
any  other  purpose  whatever,  has  been  done,  observed,  and  performed 
by  the  said  commissioners.  The  works  bring  no  water  to  Longwood, 
bat  they  detain  water  in  that  township  in  winter,  and  the  supply  of 
water  to  Longwood  has  not  been  interrupted  since  the  passing  of  the 
above  acts,  or  of  either  of  them.  The  said  owners  of  mill  property  in 
Longwood  have  been  benefited  by  the  works  made  under  the  said 
acts.  The  sessions  also  found :  &tatj  that  the  above  sum  of  4902.  is 
the  estimated  net  ratable  value  per  annum,  of  all  the  reservoirs,  pipes, 
and  other  apparatus  of  the  company  in  Longwood,  taken  in  connect 
tion  and  as  part  of  the  entire  waterworks  in  Longwood  and  Hud- 
dersfield ;  and  that  the  amount  is  made  up  of  the  sum  of  3002.,  being 
the  net  annual  value,  which  the  sessions  assigned  to  the  reservoirs, 
and  the  sum  of  1902.,  being  the  net  annual  value  of  the  pipes  and 
other  apparatus  in  Longwood,  as  shown  by  the  appellants  and  found 
by  the  sessions.  Second,  that  if  the  whole  works  in  Longwood  ought 
to  be  assessed  at  their  intrinsic  value  in  that  township,  and  with 
reference  to  the  profit  that  could  be  derived  from  them  in  Longwood 
alone,  without  taking  into  account  their  connection  with  the  works  in 
Huddersfield,  then  their  net  ratable  value  ought  to  stand  at  150/.,  and 
no  more.  Thirdly,  that  a  yearly  tenant  of  the  entire  waterworks,  if 
released  from  the  restrictions  contained  in  the  commissioners'  act  of 
parliament,  and  able  to  exercise'*'his  discretion  as  to  the  amount  of 
water  rents  and  rates,  might  calculate  with  reasonable  certainty  on  a 
gross  revenue  of  3,000/.  from  the  works,  and  that,  after  deducting  the 
sum  of  800/.,  which  the  sessions  considered  to  be  the  fair  average  of 
the  current  annual  expenses  allowable  under  the  circumstances,  and 
the  sum  of  1,100/.,  which  was  proved  and  admitted  by  the  respon- 
dents to  be  a  proper  annual  deduction  in  respect  of  repairs,  renova- 
tions, and  tenants'  profits,  the  residue  of  1,100/.  represents  the  net 
ratable  value  per  annum  of  the  entire  works.  Fourthly,  that  if  such 
yearly  tenant  is  to  be  considered  as  subject  to  the  restrictions  in  the 
act,  he  could  make  no  profit  at  all  by  his  tenancy.  Fifthly,  that  the 
total  outlay  of  the  commissioners  in  Longwood  has  been  115-189th 
parts  of  the  entire  outlay  in  the  two  townships ;  that  the  present  actual 
value  of  the  respective  works  in  the  two  townships  may  be  assumed 
for  the  purposes  of  this  case  to  be  equal ;  that  the  area  occupied  by 
the  reservoirs  and  the  apparatus  (consisting  of  mains  and  pipes)  in 
Longwood,  is  twenty-eight  acres  and  a  quarter,  out  of  which  the  reser- 
voirs comprise  twenty-seven  acres  and  the  apparatus  one  and  a  quar- 
ter acres,  and  the  area  occupied  by  the  like  apparatus  in  Huddersfield 
is  seven  acres ;  that  the  length  of  the  apparatus  of  mains  and  pipes 
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in  Longwood  is  to  the  length  of  the  like  in  Huddersfield,  in  the  pro- 
portion of  five  to  twenty-six ;  thence  it  follows,  that  if  the  total  net 
annual  value  be  apportioned  in  the  ratio  of  the  outlay,  the  ratable 
value  of  the  whole  works  in  Longwood  will  be  660/.  and  a  firaction. 
If  it  be  apportioned  in  the  ratio  of  the  actual  value  of  the  respective 
works  in  the  two  townships,  the  ratable  value  of  the  works  in  Long- 
wood  will  be  550/. ;  if  it  be  apportioned  in  the  ratio  of  the  area  or 
acreage  occupied  by  the  whole  works,  the  ratable  value  of  the  works 
in  Longwood  will  be  880/.  and  a  firaction.  Sixthly,  if  the  reservoirs 
be  rated  separately  at  the  vcdue  specified  above,  and  deducted  firom 
the  total  net  value  of  the  entire  works  as  found  above,  and  the  resi- 
due be  apportioned  in  the  ratio  either  of  area  or  the  lengths  of  the 
apparatus  in  the  respective  townships,  then  the  net  ratable  value  of 
the  whole  works  in  Longwood  wiU,  on  the  first  supposition,  be  441/. 
and  a  fraction.  If  the  (Sjurt  of  Queen's  Bench  should  be  of  opinion 
that  the  ratable  value  of  the  property  and  works  of  the  said  commis- 
sioners in  Longwood  should  be  fixed  at  either  of  the  other  sums  so 
found  by  the  sessions  as  above-mentioned,  the  said  sum  of  490/.  is  to 
be  altered  to  such  sum  as  this  court  may  decide  to  be  such  ratable 
value,  and  the  judgment  of  the  sessions  to  be  altered  accordingly.  If 
the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  sum  of 
490/.  is  the  proper  ratable  value  of  the  property  and  works  of  the  said 
commissioners  in  Longwood,  the  judgment  of  the  sessions  to  stand 
confirmed. 

The  case  was  argued  (April  24),  by 
Pashley  and  Overend^  for  the  appellants. 

HaU  and  Pickering'^  for  the  respondents. 

They  referred  to  The  Queen  v.  The  Churchwardens  and  Overseers 
of  Mile  End  Old  Town,  10  Q.  B.  Rep.  208;  s.  c.  16  Law  J.  Rep. 
(n.  s.)  M.  C.  184 ;  The  Queen  v.  The  Churchwardens  and  Overseers 
of  the  Township  of  Longwood,  13  Ibid.  116 ;  s.  c.  18  Law  J.  Rep. 
(n.  s.)  M.  C.  65 ;  The  Queen  v.  Kentmere,  21  Law  J.  Rep.  (n.  s.)  M. 
C.  13 ;  s.  c.  7  Eng.  Rep.  435 ;  The  Queen  v.  The  Great  Western  Rail' 
way  Company,  21  Law  J.  Rep.  (n.  s.)  M.  C.  84 ;  s.  c.  9  Eng.  Rep. 
292. 

Cur.  adv.  vuU.^ 

The  judgment  of  the  court*  was  now  delivered  by  — 

Coleridge,  J.  In  this  case,  which  was  argued  before  my  brothers 
Wightman,  Crompton,  and  myself,  the  question  was  upon  the  amount 


1  The  substantial  points  of  the  aigoments  will  be  Found  referred  to  in  the  judgment. 
The  material  sections  of  the  local  acts  are  set  out  in  the  report  of  The  Queeify,  The 
Churchtoardens  of  Longtooodf  18  Law  J.  Rep.  (n.  s.)  M.  C.  65. 

«  GoLEKii>GE,  J.,  Wightman,  J.,  and  Crompton,  J.  Lord  Campbell,  C.  J., 
was  sitting  in  the  court  for  crown  cases  reserved. 
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at  which  the  commissioners  of  the  Huddersfield  Waterworks  ought  to 
berated  to  the  relief  of  the  poor  in  Longwood,  as  the  occupiers  of  cer- 
tain reservoirs,  banks,  pipes,  lands,  and  hereditaments  situate  in  the 
latter  township,  and  the  sessions  have  found  that  490L  is  the  esti- 
mated net  ratable  value  per  annum  of  the  premises  above-mentioned, 
taken  in  connection  with,  and  as  part  of  the  entire  waterworks  in 
Longwood  and  Huddersfield.     It  was  conceded  in  the  argument  for 
the  respondents  that  the  rate  must  stand  at  that  amount  (with  which 
the  appellants  were  contented),  unless  they  could  show  it  ought  to 
stand  at  a  higher ;  and  they  contended  that  this  was  shown  upon  the 
following  finding  of  the  sessions :  —  that  a  yearly  tenant  of  the  entire 
waterworks,  if  released  from  the  restrictions  contained  in  the  com- 
missioners' acts  of  parliament,  and  able  to  exercise  his  discretion  as 
to  the  amount  of  water  rents  and  rates,  might  calculate  on  a  gross 
revenue  of  3ft00L  from  the  works,  which,  after  making  the  proper 
allowances  and  deductions  would  leave  the  sum  of  1,100/.  as  the  net 
ratable  value  of  the  entire  works.     The  sessions  having  found  this, 
the  respondents  insisted  that,  in  order  to  currive  at  the  true  ratable 
vahie,  a  tenancy  must  be  supposed,  unfettered  by  the  statutory  re- 
strictions above  alluded  to.     These,  I  understand  to  be  the  obligation 
to  famish  -water  gratis  in  case  of  fire,  to  supply  it  at  IcL  per  hundred 
gallons  for  watering  the  streets,  and  to  the  consumers  at  certain  spe- 
cified rates,  so  calculated  that  the  amount  of  the  water  rent  is  not  in 
aoy  one  year  after  payment  of  the  expenses  to  exceed  7J/.  per  cent, 
on  the  amount  of  the  debt  which  should  be  owing.     The  efiect  of 
which  will  be,  that  when  the  debt  is  ex^guished  the  rent  is  only  to 
be  equal  to  the  expenses.     The  cases  mainly  relied  on  and  from 
which  I  think  the  principles  are  to  be  gathered  by  which  the  ques- 
tion before  us  must  be  decided,  are  The  Queen  v.  Longwood  and  The 
Queen  v.  Kentmere.     In  the  former  case,  which  related  to  the  same 
a{qpellants,  and  in  which  the  preliminary  facts  were  stated  in  the  very 
same  words  as  those  now  used,  the  only  point  decided  was  the  rat- 
ability of  the  commissioners ;  but  the  court  came  to  that  conclusion 
in  this  way  :  —  "If  private  speculators  (say  they)  had  invested  capi- 
tal for  a  supply  of  water  at  a  profit,  and  had  so  become  the  occupiers 
of  the  premises  in  question  at  Longwood,  they  would  have  become 
ratable — The  Queen  v.  Mile  End  Old  Town^ — and  the  money  paid 
for  the  rate  would  be  part  of  the  costs  of  the  supply,  and  would  fall 
on  the  consumer.     The  private  acts  enable  a  portion  of  the  inhabit- 
ants, by  commissioners,  to  obtain  the  supply  without  the  intervention 
of  a  water  company.     But  as  far  as  respecte  the  rights  of  other  town- 
ships, this  portion  of  the  inhabitants,  by  their  commissioners,  stand 
in  the  position  of  an  ordinary  water  company,  and  have  no  greater 
right  to  exempt  from  ratability  a  portion  of  land  in  Longwood,  and 
90  to  obtain  water  at  a  less  cost  than  such  a  company  would  have 
had."    The  court,  therefore,  arrived  at  the  conclusion  that  the  com- 
missioners were  ratable  at  all,  by  considering  them  as  the  represent- 
atives of  the  trustees  for,  and  identical  in  interest  with,  a  certain 
portion  of  the  inhabitants  of  Huddersfield,  and  not  merely  as  public 
oflScers  acting  for  the  public,  and  having  no  interest,  but  as  members 
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of  the  public.     In  Tke  Queen  v.  Kentmere  this  view  was  adopted, 
and  the  ratability  of  the  commissioners  there  was  also  establish^. 

These  cases  appear  to  me  to  have  been  decided  ,with  great  proprie- 
ty, and  I  think  they  ought  to  govern  our  decision  as  to  the  question 
immediately  before  us.  It  is  contended  that  the  measure  of  rata- 
bility is  the  amount  of  rents  which  the  commissioners  in  fact  receive 
from  the  consumers  of  the  water  supplied,  restricted  as  they  are  by 
the  private  acts,  and  consequently  it  must  be  contended  that  when  all 
the  outstanding  incumbrances  are  paid  off,  and  these  rents  are,  under 
section  74,  reduced  so  as  merely  to  cover  the  current  expenses,  there 
will  be  nothing  on  which  to  rate  at  all ;  and  this  might  be  true  if  the 
commissioners  were,  like  a  water  company,  a  body  separate  in  inter- 
est from  the  consumers,  and,  being  so,  were  also  occupying  a  property 
which  the  legislature  had  made  wholly  unproductive  of  profit  to  them; 
whether  that  unproductiveness  were  the  result  of  inherent  and  natural 
causes  or  of  an  act  of  the  legislature,  the  same  consequences  might 
follow,  the  subject-matter  of  the  rate  would  de  facto  have  been  limited 
in  the  first  instance,  and  gradually  have  ceased  to  exist ;  but  then  the 
inhabitants  of  Longwood  would  have  had  reason  to  complain  that  a 
portion  of  ratable  property  had  been  withdrawn  from  contribution 
to  their  poor-rates  for  the  benefit  of  certain  inhabitants  of  Hudders- 
field.  This,  however,  is  prevented  by  looking  at  the  commissioners 
and  consumers  as  one  body,  trustees  and  cestuis  que  trust  as  it  were,  and 
when  they  are  so  considered,  the  restricting  clauses  become  no  more 
than  an  arrangement  between  themselves  as  to  the  terms  on  which  the 
latter  will  enjoy  the  benefits  flowing  from  the  occupation  of  the  land. 
These  benefits  are  the  supply  of  water  for  the  various  purposes  enu- 
merated in  the  act,  and  these  arrangements  have  no  bearing  whatever 
on  the  question  of  ratable  value  as  betv^en  themselves  and  the 
inhabitants  of  Longwood.  If  some  munificent  person  should  provide 
a  fund  to  bear  the  whole  expense  of  the  works,  so  that  the  commis- 
sioners were  to  supply  the  water  gratis  to  the  consumers,  it  could  not 
be  contended  that  thereby  the  occupation  had  ceased  to  be  beneficial 
or  the  occupiers  not  liable  to  be  rated  in  respect  of  it,  the  fruits  of 
the  land  would  still  be  the  water  supplied,  and  consumers  occupying 
through  the  commissioners  must,  through  them,  be  rated  as  befo;re. 

The  sessions  find  that  if  the  supposed  yearly  tenant  be  to  be  con- 
sidered as  subject  to  the  restrictions  in  the  act,  he  could  make  no 
profit  at  all  by  his  tenancy ;  and  that  is  true,  for  substantially  he 
could  only  receive  such  a  return  from  the  consumers  as  would  be 
exactly  equivalent  to  his  outlay ;  and  this  seems  to  me  to  show  that 
these  restrictions  can  have  no  bearing  on  the  question  of  the  amount 
of  the  rate.  It  is  said,  that  to  discard  the  consideration  of  them  is 
to  make  the  commissioners  pay,  not  on  their  actual  receipts,  but  on 
imaginary  ones,  which  they  might  under  other  circumstances  receive. 
The  answer  is,  that  in  substance  the  commissioners  are  not  the  occu- 
piers, nor  the  parties  rated ;  nor  do  the  water  rents  represent  the 
ratable  value  of  the  land ;  the  consumers  are  the  occupiers  really ; 
they  are  really  rated,  t.  e.  they  pay  the  rate ;  and  the  use  and  enjoy- 
ment of  the  water  constitutes  the  ratable  value.     I  feel,  therefore, 
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I  confess,  no  diflGiculty  on  the  qnestion  raised  by  the  third  and  fourth 
findings  of  the  sessions ;  the  two  eases  cited  seem  to  me  to  have 
concladed  the  court  on  this  point,  and  to  have  decided  it  rightly ; 
and,  as  to  the  suggestion  which  has  been  made  that  the  commissioners 
should  pay  as  an  ordinary  water  company  would  pay,  subject  to  the 
ordinary  restrictions  of  a  water  company,  the  answer  seems  to  me 
be :  first,  they  are  not  an  ordinary  water  company,  but  an  invention 
to  avoid  the  necessity  of  a  water  company,  and  so  to  escape  the  pay- 
ment of  such  prices  as  an  ordinary  water  company,  or  any  third  party 
supplying  water  to  customers,  would  require ;  secondly,  I  am  not 
aware  that  the  law  imposes,  or  that  the  court  can  take  notice  of  any 
restrictions  on  ordinary  water  companies.  For  myself,  I  really  do  not 
know  nor  does  the  case  find  what  they  are.  But  when  I  come  to 
determine  the  specific  question,  whether  the  rate  is  to  stand  490Z.,  or 
any  thing  higher,  I  feel  a  difficulty,  because  it  is  not  stated  on  what 
principle  the  first  sum  is  arrived  at.  It  is  stated  to  be  "  the  estimated 
net  ratable  value  per  annum ; "  if  so,  of  course  it  is  the  right  sum. 
On  the  principle  stated  in  the  third  finding,  1,100Z.  is  made  to  repre- 
sent the  net  ratable  value  per  annum  of  the  entire  works  in  Long- 
wood  and  Huddersfield ;  if  490Z.  be  the  proportion  of  the  1,100/., 
which  the  sessions  attribute  to  Longwood,  then  490/.  is  the  right  sum, 
and  has  been  arrived  at  on  a  right  principle ;  at  least  the  whole  sum 
of  1,100/.  has  been  arrived  at  on  a  right  principle,  and  whether  the 
proportions  of  the  two  townships  are  accurately  struck  in  amount  we 
have  no  means  of  ascertaining,  and  are  not  called  on  to  ascertain. 
As  the  490/.  may  be  what  the  sessions  have  taken  as  the  right  pro- 
portion of  the  1,100/.,  I  think  I  am  bound  to  assume  that  it  is  ;  and 
on  this  ground  I  am  of  opinipn  for  the  appellants  that  the  rate  ought 
to  stand  at  that  sum. 

My  brothers,  Wightman  and  Crompton,  arrive  at  the  same  conclu- 
sion on  somewhat  different  grounds ;  they  do  not  think  the  case  put 
by  the  sessions,  of  a  tenant  who  may  charge  any  rates  he  pleases,  can 
fornish  the  proper  criterion  for  the  amount  of  a  rate,  in  respect  of 
property  of  this  peculiar  description,  which  could  have  no  existence 
in  the  hands  of  a  tenant  or  ordinary  water  company,  without  some 
legislative  restriction  as  to  the  amount  of  rates,  and  they  think  that  a 
fictitious  and  impossible  value  would  be  put  upon  the  land  by  suppo- 
sing thevcasc  of  a  water  company  or  tenant,  able  to  put  their  own 
price  upon  the  water  supplied,  as  no  such  company  or  tenant  could 
obtain  powers  necessary  for  such  an  undertaking,  without  some  legis- 
lative restriction  as  to  the  price  of  the  water  to  be  supplied.  Not 
being  satisfied  with  the  criterion  suggested  in  the  third  finding  of  the 
sessions,  they  concur  with  me  in  thinking  that  the  rate  must  stand  at 
490/.,  the  sum  which  was  to  be  taken  as  the  proper  amount,  if  the 
respondents  failed  in  establishing  the  principle  for  which  they  con- 
tended. 

Order  of  sessions  confirmed. 
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BAIL  COURT. 
Regina  V.  Major.^ 

Maj  27,  1852. 

Perjury —  Costs  of  Prosecutor — Party  grieved  or  injured. 

Where  a  defendant  was  conyicted  on  an  indictment  for  peijmy,  in  an  affidavit,  remored  bj 
himself  bj  certiorari  into  the  Court  of  Qneen^s  Bench,  the  prosecntora  were  held  entitled 
to  costs  nnder  the  statote  5  &  6  W.  &  M.  c.  11,  as  ^*  parties  aggrieved  or  injured,"  although 
the  false  swearing  failed  of  its  effect  and  the  prosecutors  were  onlj  interested  as  executors 
in  the  suit  in  which  the  false  affidavit  was  made. 

This  was  an  application  to  set  aside  a  role  for  the  taxation  of  costs 
of  a  prosecution  for  perjury. 

Tlie  defendant  had  been  indicted  for  penury,  in  an  affidavit  in  chan- 
cery, relating  to  a  claim  for  money  alleged  to  be  due  from  him  to  the 
estate  of  a  deceased  person,  in  which  the  prosecutors  were  interested 
as  executors.  The  false  affidavit  did  not  obtain  effect  in  chancery. 
The  indictment,  which  was  originally  in  the  Central  Criminal  Court, 
had  been  removed  into  this  court  by  the  defendant  by  certiorari.  The 
defendant  was  found  guilty,  and  sentenced  to  imprisonment  A  side- 
bar rule,  to  tax  the  costs  of  the  prosecution,  had  been  obtained. 

Willes,  in  support  of  the  application.  The  prosecutors  are  not 
entitled  to  costs.  The  statute  5  &  6  W.  &  M.  c.  11,  s.  3,  contemplates 
the  giving  costs  to  the  prosecutors  onlyif  he  be  the  party  "  grieved  or 
injured."  As  the  perjury  was  ineffectual,  the  prosecutors  were  not 
parties  grieved  or  injured.  Hie  King  v.  Ingleton^  1  Wils.  139,  is  in 
point,  and  shows  that  the  attempt  to  injure  does  not  entitle  to  costs. 

WiGHTMAN,  J.  That  case  does  not  seem  to  me  to  apply.  If  the 
perjury  has  been  completed,  and  may  have  caused  damage  to  the 
prosecutors,  I  think  it  sufficient  This  state  of  facts  is  very  common, 
but  I  am  not  aware  that  it  has  ever  been  questioned  but  that  the 
prosecutors  are  entitled  to  costs  under  such  circumstances.  The  false 
affidavit  put  an  obstruction  in  their  way  which  they  are  compelled  to 
remove. 

Rule  refused. 
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Beoina  V,  The  Overseers  of  Salford.^ 

May  29,  1852. 

Certiorari —  3  4-4  VicL  c.  61,  s.2  —  Beer  License  —  Board  of  Inland 
Revenue  —  Overseers,  Certificate  of. 

A  license  for  the  sale  of  beer,  granted  bj  the  solicitor  of  excise,  without  the  production  of  a 
certificate  from  the  overseer^  required  bj  3  &  4  Vict.  c.  61,  s.  2,  is  not  a  judicial  act  romo- 
Table  into  this  court  by  eerhorari. 

Jhis  was  a  rule  calling  upon  the  board  of  inland  revenue  to  show 
cause  why  a  license  for  the  sale  of  beer,  granted  by  a  collector  or  su- 
pervisor of  excise  to  one  Hague,  in  the  borough  of  Salford,  which  had 
been  brought  up  by  certiorari,  should  not  be  quashed,  on  the  ground 
that  it  had  been  granted  without  the  production  of  the  certificate  of 
the  overseer  requhred  by  the  3  &  4  Vict  c.  61,  s.  2. 

F.  Thesiger,  Attbrney- General,  (with  whom  were  F.  Kelly,  Soli- 
cUor- General,  W.  H  Watson  fljad  Welsby),  showed  cause.  This  li- 
cense is  not  a  judicial  proceeding ;  and  no  certiorari,  therefore,  will 
lie.    He  was  then  stopped  by  the  court,  who  called  on 

Pashley  and  JB.  Hall,  to  support  the  rule.  A  certiorari  clearly  lies 
according  to  the  decision  of  this  court  in  The  Queen  v.  Kensington, 
12  Q.  B.  Rep.  654 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Q.  B.  332.  The  grant- 
ing a  certificate  under  the  3  &  4  Vict.  c.  61,  s.  2,  is  not  compulsory 
on,  but  discretionary  with,  the  overseers,  and  they  may,  as  they  think 
fit,  concede  or  refuse  it.  If,  therefore,  the  board  of  inland  revenue 
choose  to  give  a  license  without  requiring  a  previous  certificate,  they 
usurp  the  discretion  of  the  overseers  and  assume  the  right  of  disput- 
ing the  decision  of  those  in  whom  the  legislature  have  placed  the 
right  of  judging. 

[Crompton,  J.  You  must  show  that  they  perform  some  judicial 
act  The  license  is  granted  by  the  collector  or  supervisor.  Is  he  a 
judicial  officer?] 

He  acts  under  the  direction  of  the  board  of  inland  revenue.  They 
claim  to  exercise  a  discretion,  and  wherever  a  discretion  is  exercised, 
it  is  a  judicial  act,  although  the  jurisdiction  may  not  be  contentious. 
The  authority  in  this  case  is  conferred  by  statute,  and  its  exercise 
may  be  reviewed  by  this  court  County  rates,  orders  of  Quarter  Ses- 
sions, regulating  the  scale  of  fees  to  be  taken  by  a  clerk  of  the  peace 
for  a  county,  ( The  Queen  v.  Kensington,)  recognizances,  the  exami- 
nation of  witnesses  before  justices,  under  1  &  2  Ph.  &  M.  c.  13,  orders 
of  church  building  commissioners  for  the  stopping  up  of  a  pathway 
in  a  churchyard,  ( The  Queen  v.  Arkwright,  12  Q.  B.  Rep.  960 ;  s.  c. 
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18  Law  J.  Rep.  (n.  s.)  Q.  B.  26,)  have  all  been  deemed  judicial  acts, 
and  removable  into  this  court  by  certiorari. 

Coleridge,  J.^  We  are  not  called  on  to  determine  the  extent  oi 
nature  of  the  powers  given  to  overseers  by  the  3  &  4  Vict.  c.  61,  s.  2 
It  may  be  that  they  are  possessed  of  a  judicial  authority  which  is  noi 
subjected  to  revision  by  the  supervisor  or  the  board  of  inland  reve- 
nue, and  certainly  I  do  not  hold  the  superintendence  of  the  overseers 
in  this  matter  lightly ;  but  the  simple  question  is,  whether  the  cerluh 
rari  was  properly  issued ;  whether  the  license  is  a  judicial  act  over 
which  we  have  an  authority,  and  I  think  clearly  that  we  have  not 
The  document  in  question  is  not  more  or  less  strong  by  reason  of  any 
thing  that  the  board  of  inland  revenue  may  have  done,  because 
there  is  an  original  authority  in  the  collector  and  supervisor  of  excise 
to  grant  such  a  license.  It  is  natural  that  he  should,  in  such  a  case, 
apply  for  and  receive  instructions  from  the  board  above ;  but  the  docu- 
ment still  proceeds  from  him.  The  dry  question,  then,  is,  does  he 
exercise  a  judicial  authority  in  granting  the  license  ?  The  license  for 
want  of  the  performance  of  a  condition  precedent,  namely,  the  pro- 
duction of  the  overseers'  certificate  in  pursuance  'of  the  3  &  4  Vict 
c.  61,  s.  2,  may  be  no  license  at  all ;  and,  if  so,  the  person  who  acts 
under  it  may  be  proceeded  against  for  a  penalty  under  section  13  ; 
and  that  would  bring  the  question  before  the  court  As  to  that,  how- 
ever, I  say  nothing;  but  if  we  were  to  hold  this  to  be  a  judicial  act, 
liable  to  be  brought  up  by  certiorari,  we  should  be  opening  the  door 
to  numerous  applications,  and  so  interfere  with  the  acts  of  inferior 
officers  as  to  lead  to  great  mischief.  Nothing  in  fact  could  be  done 
under  a  parliamentary  authority  which  might  not  be  subject  to  revi- 
sion in  this  court  The  cases  cited  are  manifestly  distinguishable. 
The  county  rate  is  made  by  the  Court  of  Quarter  Sessions  assembled 
and  acting  as  a  court,  and  exercising  its  judgment  as  to  the  necessary 
amount  and  other  matters.  In  the  examination  of  witnesses  under 
the  statute  of  Philip  and  Mary,  and  the  more  recent  acts,  the  justice 
of  the  peace,  though  conducting  a  preliminary  inquiry  is  also  acting 
as  a  judge.  So  the  church  building  commissioners,  although  not  act- 
ing as  a  judicial  body,  were  invested  with  judicial  powers  in  the  mat- 
ter in  question,  they  hold  an  inquiry,  and  hear  objections ;  and  their 
order,  stopping  a  footpath  through  a  churchyard,  is  clearly  judicial, 
like  the  order  of  justices  for  stopping  footpaths,  and  even  more  so, 
because  in  the  former  case  there  is  no  appeal  But  the  act  of  a  col- 
lector or  supervisor  of  excise  in  granting  a  license  is  of  a  totally  dif- 
ferent character. 

Crompton,  J.  I  am  of  the  same  opinion.  Assuming  that  the 
board  of  inland  revenue  were  wrong,  and  directed  the  officer  to  do 
an  illegal  act,  and  that  he  exceeded  his  authority  in  granting  this 
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license ;  his  acting  upon  that  order  is  not  a  judicial  proceeding,  and, 
therefore,  ought  not  to  have  been  removed  by  certiorari, 

F.  Thesiger  then  applied  for  costs. 

CoLEBiDGE,  J.  The  Master  of  the  Crown  Office  informs  us  that 
there  is  no  rule  or  practice  against  giving  costs ;  and,  this  application 
is  an  experiment  Therefore,  we  lEink  the  rule  should  be  discharged, 
with  costs. 

Rule  to  quash  the  license  discharged^  with  costs^  a/nd  the  license  sent 
bade  by  procedendo. 


Regina  v.  Scaife  and  others.^ 

June  10,  1852. 

Practice  —  Judge  at  Chambers  —  Jurisdiction — Writ  of  Ptocedendo. 

A.  judge  at  chambers  has  jurisdiction  to  make  an  order  for  the  issuing  of  a  writ  of  procedendo 
to  send  badt  proceedings  removed  by  certiorari  from  an  inferior  court,  and  it  is  a  matter 
for  the  discretion  of  the  judge  whether  or  not  a  summons  to  show  cause  should  not  in  the 
fint  instance  be  granted. 

In  this  case  an  indictment  for  robbery  from  the  person,  with  vio- 
lence, had  been  preferred  and  found  at  the  Hull  Borough  Sessions. 
It  was  afterwards  removed  by  certiorari  into  this  court,  and  tried,  at 
the  York  spring  assizes,  1851,  before  Cresswell,  J.,  when  a  verdict  of 
guilty  was  returned.  In  Trinity  term  following,  a  rule  for  a  new  trial 
was  made  absolute  by  this  court,  and  the  case  was  again  taken  down 
for  trial  at  the  next  assizes,  before  Piatt,  B.,  at  the  instance  of  the 
prisoners ;  but  the  learned  judge,  upon  an  application  being  made  on 
the  part  of  the  prosecution,  postponed  the  trial  until  the  following 
assizes.  At  the  last  spring  assizes  two  of  the  parties  indicted  applied 
io  be  tried,  but  it  appeared  that  the  record  had  not  been  re-sealed,  and 
the  learned  judge  (Alderson,  B.),  thereupon  refused  to  try  the  parties. 
Subsequently,  the  prosecutor,  without  notice  to  the  parties  indicted, 
ap]died  to  Pollock,  C.  B.,  at  chambers,  and  obtained,  without  sum- 
mons, on  the  26th  of  March,  an  order  for  a  writ  of  procedendo^  under 
which  the  indictment  was  sent  back  to  the  Hull  Quarter  Sessions, 
where  the  prisoners  were  soon  after  tried,  convicted,  and  sentenced  to 
ten  years'  transportation,  the  trial  being  objected  to  at  the  time  on 
behalf  of  the  prisoners,  on  the  ground  that  they  were  not  prepared. 

Bearsley  now  moved  for  a  rule  nisi  to  set  aside  the  writ  of  proce- 


1  21  Law  J.  Bep.  (».  8.)  M.  C.  221. 

Digitized  by  VjOOQIC 


148  COURT  OF  QUEEN'S  BENCH,  1852. 

Begina  v.  Scaife. 

dendo  and  all  subsequent  proceedings.  The  lord  chief  baron,  sitting 
as  a  single  judge,  at  chambers,  had  no  power  to  make  the  order  for 
the  procedendo.  There  is  no  power  at  common  law  to  send  back 
proceedings  once  removed  and  entered  of  record  in  this  court.  4  Co. 
Inst  73 ;  The  King  v.  Wakefield,  1  Burr.  485 ;  The  mng  v.  Clace,  4  Burr. 
2456.  The  power  is  given  by  the  6  Hen.  8,  c  6,  but  only  to  the  "  jus- 
tices of  the  King's  Bench,"  and,  therefore,  only  to  the  full  court  He 
referred  to  2  Chitty's  Arch.  Prac.  1432,  and  cases  there  cited. 

t Coleridge,  J.  The  Master  of  the  Crown  Office  reports  to  us  that 
as  been  the  course  and  practice  of  this  court  for  a  single  judge  of  • 
the  court  at  chambers  to  order  a  procedendo  to  issue ;  and  if  so,  by  the 
1  &  2  Vict  c.  45,  the  same  power  is  given  to  a  judge  of  one  of  the 
other  superior  courts.] 

Supposing  the  jurisdiction  to  exist,  another  objection  is,  that  the 
writ  ought  only  to  have  been  issued  upon  a  summons,  calling  upon 
the  parties  to  show  cause.  In  the  full  court  it  would  have  been  done 
upon  a  rule  to  show  cause. 

[Lord  Campbell,  C.  J.  Surely  that  objection  ought  to  have  been 
made  long  ago.     It  is  in  our  discretion  to  grant  a  rule  absolute  here.] 

It  had  the  effect  of  taking  the  parties  by  surprise,  and  depriving 
them  of  a  fair  trial.^ 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  no  ground  for  the 
application  has  been  made  out.  The  ground  put  forward  is,  that  a 
single  judge  at  chambers  has  no  power  to  make  an  order  for  a  writ 
of  procedendo.  There  is  now  no  distinction  in  this  respect  between  a 
judge  of  this,  and  of  any  other  of  the  superior  courts  of  common  law, 
under  the  1  &  2  Vict,  c  45,  and  I  have  no  doubt  that  a  judge  of  this 
court  has  power  to  make  such  an  order  either  in  term  or  vacation. 
According  to  the  practice  that  has  prevailed,  a  judge  atchaimbers  may 
exercise  a  power  of  this  kind,  where  it  does  not  appear  from  the 
statute  to  be  an  application  that  must  be  made  to  the  full  court  in 
term  time,  subject  to  their  orders  being  confirmed  or  rescinded  by  the 
full  court ;  and  where  there  is  a  rule  of  court  confirming  the  order,  as 
there  might  have  been  in  this  case,  it  is  then  taken  to  be  a  rule  of 
court  This,  then,  having  been  the  practice,  the  power  of  the  lord 
chief  baron,  to  make  the  order  in  this  case,  is  expressly  given  by  the 
1  &  2  Vict.  c.  45,  s.  1 ;  and  there  is  nothing  to  show  that  the  power 
has  not  been  properly  exercised.  K  there  is  any  reason  for  saying 
that  the  conviction  is  not  satisfactory,  it  is  to  the  secretary  of  state 
that  an  application  must  be  made. 

Coleridge,  J.  The  question  comes  to  this,  whether  what  was  done 
by  the  lord  chief  baron,  was  done  in  accordance  with  the  course 
and  practice  of  this  court;  and  we  have  it  on  the  best  authority  that 
it  has  been  the  practice  for  a  judge  at  chambers  to  issue  a  procedendo, 
and,  that  being  so,  there  was  jurisdiction  to  make  the  order.     Then, 
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it  is  said,  that -the  power  ought  only  to  have  been  exercised  upon  a 
summons  to  show  cause,  but  the  objection  cannot  be  sanctioned,  as 
that  is  a  matter  for  the  discretion  of  the  judge,  under  all  the  circum- 
stances of  the  case ;  and  we  are  not  to  interfere  merely  on  the  ground 
of  mischief  or  inconvenience,  supposing  such  to  exist. 

Erle,  J.  The  question  of  jurisdiction  is  quite  different  from  the 
qnestion  of  discretion ;  and  I  draw  the  distinction,  not  presuming  to 
ait  in  judgment  upon  those  whom  the  law  has  empowered  to  exercise 
a  dis(a«tion  as  to  whether  they  have  acted  rightly  or  wrongly.  I  have 
no  concern  with  that,  and  only  say  that  it  is  to  be  presumed  that  the 
discretion  has  been  properly  exercised.  Then,  as  to  the  point  of  juris- 
diction. I  see  no  distinction  between  a  proceeding  in  felony,  and  any 
othar,  and  I  am  clearly  of  opinion  that  it  has  been  the  course  of  prac- 
tice for  a  judge  at  chambers  to  issue  a  writ  of  procedendo ;  and  there 
is  nothing  in  the  statute  creating  the  jurisdiction  of  the  court,  which 
tends  to  show  that  the  power  is  to  be  confined  to  the  full  court  The 
statute  seenos  to  me  to  make  it  a  matter  of  most  ordinary  jurisdiction. 
I  am  of  opinion,  therefore,  that  jurisdiction  existed  to  make  the  order 
in  question. 

Crompton,  J.,  concurred. 

Rale  refused. 


BAIL  COUBT. 
Reoina  v.  The  Mayor  and  Assessors  of  Harwich.^ 

NoTember  9, 1852. 

5^6  Will.  4,  c.  76,  $.  17,  (Mvmcipal  Corporation  Act)  —  Notice  of 

Objection. 

The  notice  of  objection  senred  upon  a  bnigess,  to  his  name  beine  retained  on 'the  list  of  bur- 
gesses, should  contain  his  description  as  he  is  described  on  the  burgess  list 

Lush  moved  for  a  rule  calling  on  the  mayor  an4  assessors  of  Har- 
wich to  show  cause  why  a  mandamus  should  not  issue,  commanding 
them  to  hear  and  adjudicate  upon  an  objection  taken  to  one  William 
Batcher,  Jan.,  whose  name  was  on  the  burgess  list  of  that  borough, 
aod  was  objected  to.  By  the  6  &  7  Will  4,  c.  76,  (Municipal  Corpo- 
ration Act),  the  overseers  are  to  make  out  a  list,  every  year,  of  persons 
entitled  to  be  on  the  burgess  roll  By  the  17th  section  it  is  enacted, 
"that  every  person  whose  name  shall  have  been  inserted  in  any  bur- 
gess list  for  any  borough,  may  object  to  any  other  person  as  not  being 
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entitled  to  have  his  name  retained  in  the  burgess  Kst  for  the  same  bo- 
rough ;  and  every  person  so  objecting,  shall,  on  or  before  the  15th  day 
of  September,  in  every  year,  give  to  the  town  clerk  of  such  borough, 
and  also  give  to  the  person  objected  to,  or  leave  at  the  premises  for 
which  he  shall  appear  to  be  rated  in  the  burgess  list,  notice  thereof  in 
writing,  accordingto  the  form  No.  3,  in  the  said  schedule  (D.),  or  to 
the  like  effect"     The  form  is  as  follows :  — 

"  To  the  town  clerk  of  the  borough  of ,  [or  to  the  person  objected 

to,  as  the  case  may  be.] 

"  I  hereby  give  you  notice  that  I  object  to  the  name  of  Thomas 

Bates,  of  Brook's  Farm,  in  the  parish  of ,  [describe  the  person 

objected  to,  as  described  in  the  burgess  list],  bemg  retained  on  the 
burgess  list  of  the  borough  of . 

"  Dated  the day  of  — » — ^  in  the  year . 

"  (Signed)  John  Ashton,  of  [here  state  place  of  abode,  and  pro- 
perty for  which  he  is  said  to  be  rated  in  the  burgess  list] " 

This-  form  is  a  compendious  form,  adapted  for  service  on  both  the 
town  clerk  and  the  burgess,  unlike  that  given  by  the  Parliamentary 
Registration  Act,  6  &  7  Vict  c.  18,  in  the  schedule  to  which  there  is 
a  form  for  each.  The  notice  in  this  case  served  on  the  town  clerk 
was  precisely  in  the  form  given  by  the  act  The  notice  served  on  the 
burgess  was  as  follows:  — 

«  To  Mr.  William  Butchar,  jun. 

*   "  I  hereby  give  you  notice  that  I  object  to  your  name  being  retained 

on  the  burgess  list  of  the  borough  of  Harwich. 

«  Dated  the  15th  September,  1852. 

"Joseph  Gant." 

At  the  foot  was  — 

"  My  place  of  abode  —  King's  Head-street,  St  Nicholas  parish.  The 
property  for  which  I  am  said  to  be  rated  in  the  burgess  list —  House, 
King's  Head-street,  St  Nicholas,  Harwich." 

A  number  of  persons  were  objected  to  in  the  same  manner,  so  that 
this  case  would  decide  them.  Upon  the  day  for  revision,  service  of 
notice  of  objection  having  been  duly  proved,  it  was  urged  on  be- 
half of  the  party  objected  to,  that  the  notice  served  on  the  burgess 
was  not  in  conformity  with  the  statute ;  and  the  mayor  and  one  of 
the  assessors  held  the  objection  fatal.  The  other  assessor  was  against 
the  objection.  The  names,  therefore,  of  all  these  parties,  remain  on 
the  list  The  objection  was,  that  the  notice  should  be  exactly  like  the 
form,  and  in  the  third,  not  the  second,  person.  The  section  says,  "  to 
the  like  effect" 

[Crompton,  J.     The  description  is  altogether  left  out] 
Yes ;  but  there  is  no  doubt  about  the  identity,  and  he  was  hiinself 
present  objecting. 
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In  rt 

ICrompton,  J.     There  might  be  two  persons  of  the  same  name.] 
t  is  sworn  that  there  were  not 

Crompton,  J.  But  that  will  not  alter  the  effect  of  the  statute.  The 
fkct,  whether  there  are  several  of  the  same  name,  may  be  one  which 
they  ought  not  to  have  to  inquire  into.  I  do  not  think  that  the  pro- 
vision of  the  act  of  parliament  has  been  carried  out  in  this  case.  The 
effect  of  the  act  is  to  give  a  description  as  in  the  burgess  list.  It  may 
be  that  there  are  two  of  the  same  name,  and  the  legislature  may  have 
intended  that  no  such  question  should  be  raised. 

Rule  refused. 


In  re- 


Nov.  6  and  11,  1852. 

County  Court  Judge — Criminal  Information. 

A  summons  was  issued  against  a  judgment  debtor,  under  the  98th  section  of  the  9  &  10 
Vict  c  95,  in  the  usual  fbrm,  calling  upon  him  to  appear,  and  to  be  examined  bj  the 
judge  of  the  court  touching  his  estate  and  effects,  and  the  manner  and  circumstances  • 
onder  which  he  contracted  the  debt  which  was  the  subject  of  the  action  in  which  the  judg- 
ment was  obtained,  and  as  to  the  means  and  expectation  he  then  had,  and  as  to  the  pro- 
perty and  means  he  still  had,  of  discharging  the  debt,  and  as  to  the  disposal  he  mu^ht 
hiTe  made  of  anj  property,  &c  The  defendant  appeared,  and  was  duly  sworn.  The 
judge  asked  him  wnetner  he  was  prepared  to  pay ;  ne  answered  in  the  negatiye,  and  was 
entering  into  an  explanation  of  the  circumstances,  when  he  was  stopped  by  the  judge,  who 
ordoed  his  immediate  committal  to  prison: —  4 

Edd,  that  diese  circumstances  afforded  no  ground  for  a  criminal  information,  there  being  no 
impntation  of  a  corrupt  motire  on  the  part  of  the  judge. 

Hawkins  moved  for  a  rule  calling  upon  the  judge  of  a  county 
court  to  show  cause  why  a  criminal  information  should  not  be  filed 
against  him  under  the  following  circumstances :  —  An  order  had  been 
made  for  the  payment  of  a  debt  bv  instalments,  and  on  default  a 
sonimons  was  issued,  under  the  98th  section  of  the  9  &  10  Vict  c. 
95,  in  the  usual  form.  Upon  the  hearing,  the  judgment  debtor  was 
duly  sworn,  and  when  the  judge  asked  him  whether  he  was  prepared 
to  pay,  he  answered  "  No,"  and  was  about  to  explain  his  reasons  for 
not  paying ;  the  judge  stopped  him,  and  ordered  him  to  be  committed. 
It  was  now  contended,  that  this  refusal  to  hear  the  judgment  debtor 
was  such  misconduct  in  the  judge  as  would  render  him  liable  to  a 
criminal  information. 

(Crompton,  J.  Have  you  any  evidence  of  corruption?  There 
must  be  a  charge  of  corruption  upon  which  to  ground  an  application 
for  a  criminal  information.  The  party  might  apply  to  have  the  judge 
removed  under  the  statute.] 

This  is  precisely  the  same  case  as  that  of  a  magistrate,  who  is 
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bound  to  hear  any  thing  a  prisoner  or  defendant  has  to  say.  The  oath 
was  administered  to  him  well  and  traly,  to  answer  all  questions,  and 
yet,  whilst  he  was  attempting  to  do  so,  the  judge  had  stopped  him, 
and  prevented  him  from  entering  into  any  explanation. 

Crompton,  .T.  If  the  judge  was  mistaken  as  to  the  course  of  pro- 
ceeding under  the  act,  he  cannot  be  proceeded  against  by  criminal 
information.  I  think  it  of  great  importance  that  judges  presiding 
over  these  courts  should  not  be  liable  to  have  their  proceedings  can- 
vassed in  this  shape.     I  will  look  at  the  affidavits. 

Cur.  adv.  vulL 

Nov.  11.  Crompton,  J.  I  have  perused  the  affidavits  in  this  case, 
and  am  quite  satisfied  that  the  view  I  took  upon  the  argument  is  cor- 
rect There  is  not  that  imputation  of  a  corrupt  motive  which  governs 
the  discretion  of  this  court  in  granting  criminal  informations. 

Rule  refused. 


Bostock  v.  Sidebottom  ;  Sidebottom  v.  Bostock,  in  error.^ 
April  30  and  June  14. 1852.. 

Deedj  Construction  of —  Ibwer  to  make  a  OoU  or  Sluice  —  When 
^  Exhausted. 

Trespass  for  breaking  and  entering  plaintiff's  dose,  and  cutting  down  the  sides  of  a  sloice  or 
goit  there,  and  widening  the  same.  Plea,  jostifying  the  trespass  nnder  a  deed,  dated  the 
I2th  July,  1800,  by  which  plaintiff  demised  land  to  W.  S.  and  G.  S.,  (onder  whom  de- 
fendant claimed),  tor  999  yeais,  and  by  whidi  power  was  jgt^en  to  W.  S.  and  6.  S.  to  cat 
a  goit  or  sluice  through  plaintiff's  dose  in  a  certain  direction,  and  also  power  from  time  to 
time  daring  the  term  to  repair  and  amend  the  said  goit  or  sluice,  making  reasonable  satis- 
faction to  plaintiff  for  damage  done  thereby  to  the  grass  of  plaintiff;  prorided  that,  for  the 
term  of  two  years  from  the  commencement  of  the  ren^  no  trespass  or  damage  should  be 
charged  or  paid  for.  Beplication,  that  before  the  expiration  of  two  years  from  the  com- 
mencement of  the  rent,  and  daring  the  said  term,  W.  S.  and  G.  S.,  in  the  due  exercise  of 
the  said  power,  cut,  made,  and  completed  a  certain  goit  or  sluice  in  such  direction  as  in  die 
indenture  mentioned,  and  through  die  close  in  the  indenture,  and  in  the  plea  mentioiied, 
beine  the  same  goit  or  sluice  in  the  dedaiation  and  in  the  plea  in  that  behalf  mentioned, 
which  said  ^it,  when  so  cut,  made,  and  completed,  was  of  the  width  in  the  plea  in  that 
behalf  mentioned ;  and  that  the  said  goit  or  sluice,  being  so  then  cut,  made,  and  com- 
pleted, and  then  being  of  the  width  aforesaid,  remained  and  continued  of  the  width  afore- 
said, and  in  that  state  and  condition  was  used  and  enjoyed  until  defendant,  under  color  of 
the  said  indenture,  and  in  pretended  further  exercise  of  the  said  power,  broke  and  entered 
the  close  of  plaintiff:  — 

Held,  upon  demurrer,  (by  the  Queen's  Bench  and  Exchequer  Chamber^,  tiiat  the  power 
giyen  in  the  deed  to  make  a  goit  or  sluice,  haying  been  once  exercised,  was  exhansted, 
and  therefore  the  replication  was  good. 

This  was   an  action  directed  to  be  brought  by  the   Court  of 
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Chancery.  The  declaration  was  in  trespass  for  breaking  and  en- 
tering the  plaintiff's  close,  called  the  Em  Meadow,  and^  cutting 
down  the  sides  of  a  certain  sluice,  goit,  or  watercourse  there,  and 
widening  the  same.  Plea,  that  before  and  at  the  time  of  the 
making  of  the  indenture  hereinafter  mentioned,  John  Bostock, 
since  deceased,  was  seised  in  fee  of  the  said  close  called  the  Em 
Meadow,  and  also  of  a  certain  other  close  in  the  said  indenture 
mentioned;  and  being  so  seised,  heretofore,  to  wit,  on  the  12th 
July,  1800,  by  a  certain  indenture,  then  made  between  the  said  John 
Bostock,  deceased,  of  the  one  part,  and  William  Sidebottom  and 
George  Sidebottom  of  the  other  part,  (pfofert)^  demised  to  them,  their 
executors,  administrators,  and  assigns,  certain  pieces  of  land,  being 
parts  of  certain  closes  of  the  said  John  Bostock,  deceased,  called  re- 
spectively Great  Broadbottom  and  Great  Meadow,  as  being  intended 
for  a  mill-dam  or  reservoir  for  water ;  also  a  certain  part  of  the  water- 
course or  bed  of  a  certain  river  in  the  said  indenture  mentioned, 
called  the  Mersey ;  and  also  full  and  free  liberty,  privilege,  and  au- 
thority  to  make  a  weir  or  dam  across  the  said  river  any  where  oppo- 
site to  and  adjoining  the  said  close  called  the  Em  Meadow,  but  not 
to  make  such  weir  or  dam  so  as  to  injure  a  certain  county  bridge 
over  the  said  river,  or  to  hinder  the  water  from  flowing  down  the 
tail  goit  of  a  certain  mill,  situate  near  the  said  bridge,  on  the  same 
level  on  which  it  then  flowed ;  also,  full  and  free  Bberty,  privilege, 
power,  and  authority  to  cut  a  goit  or  sluice  out  of  the  said  river,  at 
a  proper  and  convenient  distance  from  and  above  the  said  weir,  in 
the  most  convenient  line  or  direction,  through  the  said  close  called 
the  Em  Meadow,  and  the  said  other  close  of  the  said  John  Bostock, 
deceased,  called  the  Lime  Field,  into  the  south-westerly  side  or  end- 
of  the  said  plot  or  piece  or  parcel  of  land  or  ground  so  in  the  said 
indenture  described  as  intended  for  a  reservoir,  as  aforesaid,  and  also 
to  make,  erect,  build,  and  fix  a  fender  or  shuttle  at  the  mouth  of  such 
goit  or  sluice,  and  also  to  erect,  build,  and  fix  a  bye-wash  or  waste- 
gate,  at  or  by  Jhe  side  of  such  goit  or  sluice,  in  any  part  of  the  same 
doae  called  the  Em  Meadow,  and  cut  a  drain  from  such  bye-wash 
or  waste-gate  into  the  said  river,  and,  from  time  to  time,  and  at  any 
time  or  times,  to  turn  and  divert  the  water  of  the  said  river  into  and 
through  the  said  fender  and  goit  or  sluice,  and  also  into  and  through 
the  said  bye-wash  or  waste-gate  and  drain,  or  any  of  them ;  also  full 
and  free  liberty,  privilege,  power,  and  authority  to  make,  and  from 
time  to  time  to  repair,  a  drain  or  sough  from  a  certain  other  close  of 
the  said  John  Bostock,  deceased,  called  the  Bank,  to  and  into  the 
said  plot,  piece,  or  parcel  of  land  or  ground,  parcel  of  the  said  closes, 
or  fields  called  respectively  Higher  Croft  and  Lower  Croft,  so  by 
the  said  indenture  demised  as  aforesaid,  and  the  liberty  and  privi- 
lege to  turn  and  convey  one  half  of  the  water  of  a  certain  spring,  in 
the  said  indenture  described  as  arising  in  the  said  close  called  the 
Bank,  into  and  through  the  said  Isist-mentioned  drain  or  sough,  for 
the  use  and  benefit  of  the  said  last-mentioned  demised  plot,  piece,  or 
parcel  of  land  or  ground,  and  the  several  owners,  tenants,  and  occu- 
piers thereof ;  and  full  and  free  liberty,  privilege,  power  and  authority. 
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from  time  to  time,  and  at  all  times,  during  the  term  by  the  said 
indenture  granted,  to  view,  examine,  carry,  and  lay  down  materials, 
and  repair  and  amend  the  said  weir  or  dam  and  also  the  said  goit  or 
sluice,  fender  or  shuttle,  bye-wash  or  waste-gate,  and  drains,  when  so 
made  as  aforesaid,  or  any  of  them,  when,  and  as  often  as  need  or 
occasion  should  be,  and  require,  making  reasonable  satisfaction  to 
the  said  John  Bostock,  deceased,  and  his  heirs  and  assigns,  for  all 
damage  to  be  done  or  occasioned  thereby  to  the  grass  or  herbage  of 
him,  the  said  John  Bostock,  deceased,  and  his  heirs  and  assigns,  as 
thereinafter,  and  hereinafter  particularly  mentioned,  expressed,  and 
declared  of  and  concerning  the  same ;  to  have  and  to  hold  the  said 
several  pieces  of  land,  liberties,  privileges,  and  powers,  and  all  and 
singular  other,  the  premises,  with  their  appurtenances,  unto  the  said 
WUliam  Sidebottom  and  Greorge  Sidebottom,  their  executors,  ad- 
ministrators, and  assigns,  for  the  term  of  999  years,  at  the  rent  of 
84/.  There  was  a  covenant  by  William  Sidebottom  and  Gteorge 
Sidebottom  to  make  satisfaction  to  John  Bostock,  his  heirs  and 
assigns,  for  all  damages  done  to  the  lands  of  John  Bostock,  from  time 
to  time,  in  exercise  of  all  or  any  of  the  liberties,  privileges  and  po'wers 
by  the  said  indenture  granted,  save  and  except  for  the  term  of  two 
years,  from,  and  next  ensuing  the  commencement  of  the  said  rent, 
during  which  time  no  trespass  or  damage  should  be  charged  or  paid 
for.  There  was  a  covenant  by  William  Sidebottom  and  George  Side- 
bottom,  within  four  years  from  the  date  of  the  indenture,  to  erect 
one  or  more  good  and  substantial  building  or  buildings  upon  the 
Higher  Croft  and  Lower  Croft,  at  the  yearly  rent  of  170/. ;  also  a 
covenant  by  them  to  cover  over  the  said  goit  or  sluice,  so  to  be 
cut  and  made  through  the  said  Em  Meadow,  save  and  except  for  the 
distance  of  twelve  yards  in  length  next  adjoining  the  said  intended 
bye-wash  or  waste-gate,  with  good  stone  or  brick,  and  afterwards 
cover  the  same  again  with  soil,  so  as  to  make  the  same  into  good 
arable  or  mowing  land  or  ground,  and  during  the  same  term  to  keep 
and  continue  the  goit  or  sluice  so  covered  with  soil  in  a  good  and 
workmanlike  manner. 

The  plea  then  stated,  that,  by  virtue  of  the  said  indenture,  William 
Sidebottom,  and  George  Sidebottom  entered  into  the  demised  tene- 
ments, and  became  entitled  to  the  liberties,  privileges,  and  powers 
by  the  said  indenture  granted ;  and  deduced  title  to  the  defendant 
Averment,  that  he,  the  said  defendant,  being,  and  continuing,  at  the 
said  times  when,  &c.,  so  possessed  of  the  scdd  demised  tenements, 
with  the  appurtenances,  and  entitled  to  the  said  liberties,  privileges, 
and  powers ;  and  a  certain  weir  or  dam  having  been  before  then,  and 
after  the  making  of  the  said  indenture,  and  during  the  said  term 
thereby  granted,  to  wit,  on,  &c.,  under  and  by  virtue  of  the  said 
indenture,  and  in  the  due  exercise  of  the  said  liberties,  privileges, 
and  powers,  made,  built,  and  fixed,  and  at  the  said  times  when,  &C., 
being,  and  continuing  so  built  and  fixed,  in,  through,  and  across  the 
said  river  Mersey,  at  such  part  or  place  of,  and  in  the  said  river,  and 
so  and  in  such  manner,  as  in  and  by  the  said  indenture  in  that  behalf 
mentioned  and  required  as  aforesaid ;  and  a  certain  goit  or  sluice, 
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being  the  said  sluice,  goit,  or  watercourse  in  the  said  declaration 
mentioned,  having  also  been  before  then,  and  after  the  making  of  the 
said  indenture,  and  during  the  said  term  thereby  granted,  to  wit,  on, 
&a,  under  i^nd  by  virtue  of  the  said  indenture,  and  in  the  further  due 
exercise  of  the  said  liberties,  privileges,  and  powers,  cut  and  made,  to 
aod  of  such  width  as  hereinafter  in  that  behalf  mentioned,  out  of  the 
said  river  Mersey,  at  such  distance  from  and  above  the  said  weir,  and 
in  such  direction  and  through  such  closes,  as  in  the  said  indenture  in 
that  behalf  mentioned  and  required  as  aforesaid,  into  the   south- 
westerly  side  or  end  of  the  said  plot,  piece,  or  parcel  of  ground  in 
the  said  indenture  mentioned,  and  therein  described  as  intended  for  a 
reservoir  as  aforesaid,  but  the  said  sluice,  goit,  or  watercourse,  not 
having  been,  and  not  being,  at  the  said  times,  when,  &c.,  or  any  of 
them,  cut  or  made  to  or  of  a  sufficient  width,  and  the  same  having 
been  and  being  then  completed,  and  cut  and  made  to  and  of  a  cer- 
tain small  width  only,  to  wit,  the  width  of  nine  feet ;  and  such  width 
being  a  whoUv  insufficient  width  in  that  behalf,  so  that  without  wide- 
ning the  said  sluice,  goit,  or  watercourse  to  the  extent  hereinafter 
mentioned,  and  keeping  and  continuing  the  same  so  widened,  the 
said  defendant  could  not  have  or  enjoy  the  use  and  benefit  of  the 
said  demised  tenements,  with  the  appurtenances,  and  of  the  said 
water  of  the  said  river  Mersey,  in  so  free  and  ample  a  manner  as  he 
otborwise  might  and  could,  and  then  ought,  and  was  entitled  to  have  and 
enjoy,  and  still  might  and  is  entitled  to  have  and  enjoy  the  same,  under 
and  by  virtue  and  according  to  the  tenor  and  effect,  and  true  intent 
and  meaning  of  the  said  indenture ;  and  the  said  defendant,  being 
then  able,  and  ready,  and  \^?llling,  upon  the  said  sluice,  goit,  or  water- 
conrse  being  so  widened  as  aforesaid,  to  cover  over  the  same  (save 
and  except  as  in  the  said  indenture  in  that  behalf  is  excepted)  with 
good  stone  or  brick,  and  after  cover  the  same  again  with  soil,  so  as 
to  make  the  same  into  good  arable  or  mowing  land  or  ground,  and 
to  keep  and  continue  the  same  so  covered  with  soil  in  a  good  and 
workmanlike  manner,  he,  the  said  defendant,  at  the  said  times  when, 
4w^  for  the  purpose  of  so  widening  and  amending  the  said  goit  as 
aforesaid,  and  in  the  further  due  exercise  of  the  said  liberties,  privi- 
leges, and  powers  by  the  said  indenture  granted,  did  enter  the  said 
cwee  of  the  plainti^^  called  the  Em  Meadow,  and  did  then,  for  the 
P'ffpose  aforess^d,  cut  down  the  side  of  the  said  sluice,  goit,  or  wa- 
tercourse thare,  and  did  then  widen  the  said  sluice,  goit,  or  water- 
ttwrse,  from  the  said  then  insufficient  width  of  the  same,  as  aforesaid, 
to  a  certain  proper  and  reasonable  width  in  that  behalf,  in  the  whole 
pot  exceeding  the  width  of  which  the  defendant  then  was,  and  still 
^  entitled  to  have  the  same,  under  and  by  virtue  of  the  said  inden- 
ture, according  to  the  tenor  and  effect,  and  true  intent  and  meaning 
thereof,  for  the  having  and  enjoying  by  him,  the  said  defendant,  of 
^he  use  and  benefit  of  the  said  demised  tenements,  with  the  appurte- 
'^anoes,  and  of  the  said  water  of  the  said  river  Mersey,  in  such  free 
^  ample  manner  as  aforesaid,  to  wit,  to  the  extent^n  the  said  de- 
claration in  that  behalf  mentioned,  and  kept  and  continued  t^^^  saine 
so  widened  for  the  said  time  in  the  said  declaration  in  that  behalf 
Dientioned,  doing  no  unnecessary  damage,  &c. 
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Replication,  that  after  the  making  of  the  said  indenture,  and  before 
the  expiration  of  two  years  from  the  commencement  of  the  said  rent, 
and  during  the  said  term,  and  long  before  any  of  the  said  several 
times  when,  &c.,  to  wit,  on  the  Ist  August,  ISOO,  the  said  William 
Sidebottom  and  George  Sidebottom,  "  in  the  due  exercise  of  the 
said  liberties,  and  privHeges,  and  powers,  cut,  made,  and  completed 
a  certain  goit  out  of  the  said  river  Mersey,  in  the  said  indenture  and 
in  the  said  plea  mentioned,  at  such  distance  from  and  above  the  said 
weir,  in  the  said  indenture  and  in  the  said  plea  mentioned,  and  in 
such  direction  as  in  the  said  indenture  mentioned  and  required,  and 
through  the  said  closes  in  the  said  indenture  and  in  the  said  plea 
mentioned,  being  the  same  goit,  sluice,  or  watercourse  in  the  declara- 
tion and  in  the  said  plea  in  that  behalf  mentioned,  which  said  goit, 
when  so  cut,  made,  and  completed,  as  aforesaid,  was  of  a  certain 
width,  to  wit,  of  the  width  in  the  said  plea  in  that  behalf  mentioned, 
and  then  arched  and  covered  over  the  said  goit,  according  to  their 
covenant  in  that  behalf  in  the  said  indenture  contained."  Averment, 
that  the  said  goit  being  so  then  cut,  made,  and  completed,  and  being 
so  then  arched  and  covered  over,  and  then  being  of  the  width  afore- 
said, remained  and  continued  so  arched  and  covered  over,  and  of  the 
width  aforesaid,  during  all  the  time  next  hereinafter  mentioned,  and 
in  that  state  and  condition  was  used  and  enjoyed  by  the  several  per- 
sons, from  time  to  time,  possessed  of  the  said  demised  tenements, 
with  the  appurtenances,  and  entitled  to  the  said  liberties,  privileges, 
and  powers,  from  the  1st  August,  1800,  continually,  until  the  defen- 
dant, on  the  said  20th  December,  1850,  he  being  then  so  possessed 
and  entitled  as  last  aforesaid,  under  colof  of  the  said  indenture,  and 
in  pretended  further  exercise  of  the  said  liberties,  privileges,  and  powers, 
broke  and  entered  the  said  cl^e  of  the  plaintiff,  called  the  Em  Mea- 
dow, &c.,  in  manner  and  form  as  in  the  declaration  alleged.  Verifi- 
cation. Demurrer  and  joinder  therein.  The  demurrer  was  argued  in 
the  court  below  in  Easter  term,  (April  30),  by 

Maynardj  for  the  defendant  The  goit  not  having  been  before 
completed  to  the  entire  width  which  the  defendant  is  entitled  under 
the  indenture  to  have  it,  but  having  been  made  and  cut  to  an  insuffi- 
cient width,  he  had  a  right,  under  the  indenture,  to  widen  and  com- 
plete it  to  the  entire  width,  making,  if  such  amendipent  and  com- 
pletion took  place  after  two  years  from  the  commencement  of  the 
rent,  reasonable  satisfaction.  That  right  is  not  lost  by  the  mere  fact 
of  the  goit  having  for  a  time  remained  and  been  used  of  a  less  width. 
There  is  no  express  or  implied  limitation  of  the  time  within  which 
the  right  may  be  exercised,  other  than  the  duration  of  the  term  of  999 
years.  In  Thicknesse  v.  T%e  Lancaster  Canal  Company,  4  M.  &  "W. 
472,  the  canal  company  were  empowered  by  act  of  parliament  to 
make  a  canal  within  certain  limits  as  to  locality,  but  without  limita- 
tion as  to  the  time  within  which  it  was  to  be  completed ;  and  it  was 
held,  that  the  capal  having  been  constructed  and  opened  to  a  certain 
point  in  1816,  the  works  might  be  resumed  in  1835.  A  thing  may 
be  completed  in  part ;  and  in  this  grant  there  is  "  full  and  free  liberty, 
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privilege,  power,  and  authority,  from  time  io  time,  and  at  all  times, 
daring  the  term  by  the  said  indenture  granted,  to  view,  examine, 
carry,  and  lay  down*materials,  and  repair  and  amend  the  said  goit  oi 
sluice."  [He  cited  Band  v.  Kinffscote^  6  M.  &  W.  174,  and  mshop 
V.  North,  11  M.  &  W.  419.] 

J.  A,  Russell,  contra.  Unless  the  goit  was  merely  made  for  experi- 
ment, and  was  never  a  complete  goit,  and  used  as  a  complete  goit, 
the  plaintiff  is  entitled  to  judgment,  though  the  goit  may  not  be  of  a 
width  such  as  it  might  have  been  made  in  the  first  instance.  The 
deed  contains  a  covenant,  that  if  the  powers  were  exercised  within 
two  years  after  the  commencement  of  the  rent,  they  should  be  exer- 
cised without  there  being  any  claim  to  damage.  The  rent  was  to 
commence  on  the  12th  November,  1801,  and  the  replication  states 
that  before  the  expiration  of  that  period  the  goit  was  made,  com- 
pleted, and  arched  over,  and  from  that  time  up  to  the  day  of  the  tres- 
pass, namely,  the  20th  December,  1850,  it  was  used  and  enjoyed  by 
the  parties  from  time  to  time  entitled  to  the  privileges  and  powers 
nnder  the  deed.  In  the  replication  the  time  is  not  laid  under  a  vide- 
ticU,  though  in  the  plea  it  is.  After  the  goit  has  once  been  made  of 
a  certain  width,  and  completed  to  the  satisfaction  of  the  lessee,  there 
is  no  power  under  the  deed  to  enter  and  widea  it ;  the  only  power 
which  remains  is  to  amend  it  The  rule  as  to  the  construction  of 
grants  is  laid  down  in  Mildmay  v.  Stcmdish,  Cro.  Eliz.  34,  35.  "  Every 
grant  shall  be  expomided  as  the  intent  was  at  the  time  of  the  grant ; 
as,  if  I  grant  an  annuity  to  J.  S.  until  he  be  promoted  to  a  competent 
benefice,  and  at  the  time  of  the  grant  he  was  but  a  mean  person,  and 
afterward  is  made  an  archdeacon,  yet  if  I  offer  him  a  competent  bene- 
fice, according  to  his  estate  at  the  time  of  the  grant,  the  annuity 
doth  cease."  Supposing,  at  the  time  of  the  grant,  it  was  within  the 
contemplation  of  the  parties  that  a  mill,  with  a  wheel  of  fifty-horse 
power,  should  be  erected  on  the  land,  and  after  the  goit  had  been 
made  and  completed,  and  used  for  the  purpose  of  turning  a  wheel  of 
that  power,  an  increase  of  the  defendant's  business,  in  course  of  time, 
made  it  necessary  to  have  an  additional  wheel,  it  would  not  be  con- 
sistent with  the  grant  that  the  defendant  should  enlarge  the  goit  for 
the  purpose  of  turning  a  wheel  of  100  horse  power.  It  is  the  natu- 
ral inference  from  the  language  of  the  grant,  that  the  intention  of  the 
parties  was  that  a  goit  should  be  made  for  some  purpose  in  view  at 
the  time ;  and  when  the  goit  was  made  and  covered  over  and  com- 
pleted, the  grant  was  exhausted.  The  power  to  repair  and  amend 
does  not  include  a  power  to  widen  the  goit ;  and  it  was  expressly 
given  in  order  to  protect  the  grantor,  because  it  is  mixed  up  with  a 
reservation  of  a  right  to  compensation  to  the  grantor  for  the  trespass 
or  injury  done  to  his  land  in  the  exercise  of  the  power.  In  Thick' 
nesse  v.  The  Lancaster  Canal  Company ,  4  M.  &  W.  472,  at  the  time 
when  the  works  were  resumed,  the  canal  had  not  been  completed. 
In  Dand  v.  Kingscote,  6  M.  &  W.  174,  the  covenant  was  that  the 
grantees  should  have  sufficient  wayleave  to  certain  mines,  and  it  was 
not  a  covenant  by  the  grantees  to  make  one  way. 

VOL.  XIV.  14 
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Maynardj  in  reply.  There  is  nothing  to  show  that  the  goit  -was 
ever  completed  to  the  satisfaction  of  the  grantee.  It  is  pleaded  that 
the  goit  cut  and  made  in  the  first  instance  was  Arholly  insufficient  for 
the  purpose. 

[WiGHTMAN,  J.  The  replication  is,  that  before  the  expiration  of 
two  years  next  ensuing,  the  lessee  cut,  made,  and  completed  a  certain 
goit,  being  the  same  goit  in  the  declaration  and  in  the  plea  mentioned, 
and  cut,  used,  and  enjoyed  it  down  to  the  time  when  the  trespass  was 
committed. 

Lord  Campbell,  C.  J.  It  was  completed  at  some  point  of  time 
before  the  alleged  cause  of  action  accrued.] 

The  cause  of  action  may  have  accruea  at  any  distance  of  time, 
except  with  reference  to  the  Statute  of  Limitations.  There  is  no 
precise  allegation  that  the  goit  was  used  and  enjoyed  for  such  a  length 
of  time  that  the  grantor  was  entitled  to  infer  that  it  was  satisfactory, 
and  not  intended  to  be  widened.  If  there  had  been  such  an  allega- 
tion, issue  might  have  been  taken  on  it.  Therefore  the  question  upon 
the  pleadings  is,  whether,  after  this  goit  had  been  once  cut  to  a  certain 
width,  it  could  not  afterwards,  at  however  short  an  interval  of  time, 
be  widened,  if  it  was  found  to  be  insufficient. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  enti- 
tled to  our  judgments  The  plaintiff  having  complained  of  a  trespass 
in  his  close,  the  defendant  relies  on  the  power  to  make  a  goit.  Then 
the  replication  shows  that  that  power  had  been  exercised ;  and  having 
been  once  exercised,  I  am  of  opinion  it  is  exhausted.  There  is  a 
power  to  repair  and  amend,  but  not  a  power  to  make  another  goit. 
Now,  I  think  this  must  be  taken  to  be  another  goit,  and  not  the 
goit  originally  made.  The  replication  expressly  avers,  that  the  said 
William  Sidebottoiti  and  George  Sidebottom  "  cut,  made,  and  com- 
pleted a  certain  goit  out  of  the  river  Mersey,  in  the  said  indenture  and 
in  the  said  plea  mentioned,  at  such  distance  from  and  above  the  said 
weir  in  the  said  indenture  and  in  the  said  plea  mentioned,  and  in  such 
direction,  as  in  the  said  indenture  mentioned  and  required,  and  through 
the  said  closes  in  the  said  indenture  and  in  the  said  plea  mentioned;" 
showing  a  complete  exercise  of  that  power.  Then,  if  this  power  was 
not  to  be  exercised  toties  qvoties  it  is  gone,  and  affords  no  justifica- 
tion for  the  trespass.  If  Mr.  Maynard  could  have  made  out  that  this 
power  might  be  exercised  from  time  to  time  in  any  direction,  so  as  to 
suit  the  purposes  of  the  lessees  and  their  assigns  during  the  term  of 
999  years,  then  it  might  be  so  exercised,  as  well  with  regard  to  the 
width  as  to  the  direction ;  but  the  power  is  "  to  cut  a  goit  or  sluice 
out  of  the  said  river  at  a  proper  and  convenient  distance  firom  and 
above  the  said  weir,  in  the  most  convenient  line  or  direction,  through 
the  said  close  called  the  Em  Meadow."  If  the  defendant  could  have 
shown,  that,  after  having  made  one  goit,  and  enjoyed  it  for  a  number 
of  years,  there  remained  a  power  to  make  another  in  a  direction  more 
convenient,  he  would  have  succeeded.  But  the  power  granted  is  to 
make  a  goit;  and  when  that  goit  is  once  made  and  completed,  the 
power  is  exercised,  and  cannot  be  exercised  in  making  another  goit, 
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either  of  a  greater  width  or  in  a  different  direction ;  and  therefore  the 
replication  is  an  answer  to  the  plea. 

The  cases  which  Mr.  Maynard  has  referred  to  do  not  apply.  In 
Thicknesse  v.  The  Lancaster  Canal  Company^  4  M.  &  W.  472,  the  canal 
had  never  been  completed ;  a  part  only  of  the  canal  had  been  made. 
In  Band  v.  Kingscote,  6  M.  &  W.  174,  and  Bishop  v.  Norths  11  M.  & 
W.  419,  there  was  a  power  to  make  various  road^  ioties  qtu)Hes ;  it 
was  not  one  power,  but  a  power  which  might  be  exercised  from  time 
to  time  during  the  whole  occupancy. 

For  these  reasons,  I  am  of  opinion  that  the  replication  to  the  plea 
is  good,  and  we  are  bound  to  give  judgment  for  the  plaintiff. 

WiGHTMAN,  J.  Considering  the  powers  which  are  given  by  the  in- 
denture, and  the  mode  in  which  the  power  of  cutting  a  goit  or  sluice 
has  been  exercised  by  the  defendant,  it  appears  to  me  clearly  to  con- 
template the  making  of  a  goit  once  for  all,  and  not  experimentally 
making  a  goit  which  might  probably  be  considered  not  completed; 
the  goit,  when  completed,  may  be  repaired  and  amended  upon  com- 
pensation being  given,  but  there  is  no  power  to  make  such  an  altera- 
tion as  that  which  is  now  contended  for. 

It  appears  from  the  plea,  that  a  goit  was  cut,  made  and  completed, 
and,  from  the  replication,  that  it  was  completed  within  two  years  from 
the  commencement  of  the  rent,  which,  by  the  indenture,  was  to  com- 
mence in  1801 ;  and  the  replication  avers,  in  express  terms,  that  it  is 
the  same  goit,  sluice,  or  watercourse,  in  the  declaration  and  in  the  plea 
in  that  behalf  mentioned.  It  seems  to  me  that  the  power  given  was 
exhausted  if  once  the  goit  was  completed,  with  the  exception  only  of 
the  power  to  repair  and  amend  it ;  and  therefore  the  plaintiff  is  enti- 
tled to  our  judgment,  the  replication  containing  a  sufficient  answer 
to  the  plea. 

Erle,  J.  I  think  that  the  power  of  making  a  goit  in  the  plaintiff's 
land  was  to  be  exercised  once  for  all ;  that  the  power  to  repair  and 
amend  from  time  to  time  might  be  repeated  as  necessity  might  re- 
quire, and  amending  would  not  at  all  extend  to  constructing  a  new 
goit  of  different  dimensions.  The  provision  that  the  power  granted 
should  be  exercised  within  two  years  without  compensation,  and  after 
that  time  on  making  compensation,  indicates  an  intention,  which  may 
well  have  been  in  the  mind  of  the  grantor,  that  the  grantee,  at  the 
expense  of  making  the  works  anew,  should  be  allowed  to  make  them 
without  paying  him  compensation,  but  after  they  were  once  made 
and  completed,  if  damage  was  done  to  his  land  by  the.coftiing  in  to 
repair  and  amend,  there  should  be  compensation  for  such  damage. 

Cbompton,  J.,  concurred. 

Judgment  for  plaintiff.^ 


'  See  next  page  for  a  report  of  Uufl  case  upon  a  writ  of  error  in  the  Exchequer 
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SiDEBOTTOM  V.  BosTocK,  in  crror. 

Upon  the  foregoing  judgment  a  writ  of  error  was  brought,  which 
was  argued  on  the  14th  June,  before  Jervib,  C.  J.,  Parke,  B.,  Cress- 
well,  J.,  Platt,  B.,  and  Talfourd,  J.,  by 

(Jollier,  (Maynard  was  with  him),  for  the  plaintiff  in  error,  (the  de- 
fendant below).  The  issue  raised  is,  whether  the  defendant,  being 
entitled  to  the  whole  of  the  water,  had  a  right  to  widen  the  goit  so 
as  to  admit  a  sufficient  supply  of  water.  If  he  had  increased  the 
width  beyond  what  he  was  entitled  to  under  the  indenture,  the  plain- 
tiff might  have  new  assigned.  He  is  not  precluded  from  increasing 
the  width,  by  having  made  it  and  used  it  for  a  certain  time,  any  more 
than  he  would  be  precluded  from  narrowing  or  deepening  it 

[Parke,  B.  The  power  to  make  the  goit  is  a  single  power,  to  be 
exercised  at  one  time.] 

It  is  unreasonable  so  to  construe  it  during  the  whole  period  of  nine- 
ty-nine years. 

[Jervis,  C.  J.  Was  npt  the  defendant  to  make  a  final  and  irrevo- 
cable mill-pond  ?] 

A  reasonable  limit  must  be  assigned  to  the  time  within  which  he 
is  to  make  it.  Every  grant  is  adaptable  to  the  circumstances  of  the 
case,  Senhouse  v.  Christicm,  1  T.  R.  560 ;  Dand  v.  Kingscote^  6  M.  & 
W.  174. 

[Parke,  B.  The  defendant  would  be  obliged  to  occupy  a  part  oi 
the  plaintiff's  meadow  while  he  opened  the  arch  and  enlarged  it] 

The  powers  will  be  exercised  subject  to  the  right  of  the  grantor  to 
compensation.  Bishop  v.  North,  11  M.  &  W.  418.  The  plea  is,  that 
the  goit  was  not  completed  to  a  sufficient  width. 

[He  cited  Thicknesse  v.  The  Lancaster  Ckmal  Company,  4  M.  &  W. 
472;  Hall  v.  Swift,  4c  Bing.  N.  C.  381;  and  LuUreFs  case,  4  Rep. 
86,  a.] 

J.  A,  Russell,  contra,  was  not  heard. 

Jervis,  C.  J.  The  goit  having  been  made,  the  poww  given  by  the 
grant  is  exhausted. 

Parke,  B.  A  much  more  onerous  servitude  is  thrown  upon  the 
owner  of  the  servient  tenement,  if  the  grantee  may  enter  upon  his 
land  and  alter  the  goit  from  time  to  time. 

Jiuigment  affirmed. 
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Bishop  v.  Hatch.^ 

May  7,  1852. 

1  Sf  2  Vict.  c.  110,  s.  17  —  Judgment  Debt  —  Interest  —  Separate  Writ 
of  Execution  —  Satisfaction  on  the  Judgment  Roll. 

Where  a  judgment  had  been  entered  up,  and  a  writ  of  execution  for  debt  and  costs  had  issned, 
before  the  commencement  of  stat  1  &  2  Vict  cHlO :  — 

B^^  that,  by  virtae  of  sect  17,  the  judgment  was  not  satisfied  npon  the  lerjj,  after  the  com- 
mencement of  the  act,  of  the  debt  and  costs,  and  that  it  woola  not  be  satisfied  until  pay- 
ment of  interest  from  the  commencement  of  the  act  until  the  satisfaction  of  the  judgment. 

iS»62e,  that  the  interest  might  be  levied  by  rirtue  of  a  separate  writ  of  execution,  to  be  issued 
tfter  the  passing  of  the  act 

Hatch  was  a  beneficed  clergyman,  whose  benefice  was  sequestered 
in  the  early  part  of  the  year  1§33.  Later  in  1833  the  plaintiff  brought 
an  acdon  against  him  on  the  penalty  of  a  bond,  and  recovered  judg- 
ment Final  judgment  was  signed  in  Hilary  term,  1833,  and  there- 
upoq  a  writ  of  seq.  fa.,  issued.  Such  writ  was  only  to  levy  the 
judgment  debt  and  costs,  not  any  interest  The  judgment  debt  was 
wholly  unpaid  in  1838,  when  stat  1  &  2  Vict  c.  110  came  into 
operation.  It  was  not  till  February,  1851,  that  the  earlier  sequestra- 
tions were  satisfied,  and  that  the  plaintiff's  sequestrators  had  obtained 
money  into  their  hands.  Before  they  paid  it  over,  and  whilst  they 
were  still  in  possession  of  the  benefice,  the  plaintiff  obtained  a  new 
writ  of  seq.  fa.  for  interest  upon  his  judgment  debt  The  debt  and 
costs  being  satisfied,  the  interest  alone  remaining  unsatisfied,  the  de- 
fendant had  obtained  a  rule  calling  upon  the  plaintiff  to  show  cause 
why  satisfaction  should  not  be  entered  upon  the  judgment  roll;  against 
which, 

Phipson  now  showed  cause.  The  first  question  is,  whether,  under 
the  circumstances,  the  plaintiff  is  entitled  to  interest  The  second, 
whether,  assuming  him  to  be  entitled  to  interest,  he  can  recover  it 
under  the  second  sequestration  issued.  Both  questions  depend  upon 
the  1  &  2  Vict  c.  110,  s.  17,  by  which  it  is  enacted,  that  every  judg- 
ment debt  shall  carry  interest  at  the  rate  of  4L  per  cent  per  annum 
from  the  time  of  entering  up  the  judgment,  or  from  the  time  of  the 
commencement  of  this  act  in  cases  of  judgments  then  entered  up, 
and  not  ccmrying  interest,  until  the  same  shall  be  satisfied ;  and  such 
interest  may  be  levied  under  a  writ  of  execution  on  such  judgment 
That  section  contains  two  enactments,  under  the  first  of  which  the 
plaintiff  was  entitied  to  interest,  under  the  circumstances,  from  the 
date  of  the  act  of  parliament ;  and  under  the  second  of  which  he 
was  entitied  to  enforce  his  claims  by  means  of  a  writ  of  seq.fa.j  unless 
deprived  by  laches.    But  there  was  no  laches  on  the  part  of  the  plain- 
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tiff.  He  was  not  called  upon  to  issue  the  second  writ  of  seq.fa.^ 
whilst  earlier  sequestrators  than  his  were  in  possession ;  because,  until 
they  were  satisfied,  no  writ  issued  at  his  instigation  could  take  effect 
The  court  would  not  have  granted  the  issue  of  the  writ  Watldns  v. 
^artley,  5  DowL  &  L.  226. 

WtUes  and  MiUSi  contrSt.  The  act  points  out  one  only  remedy  by 
which  the  interest  which  it  gives  to  a  judgment  creditor  can  be  re- 
covered, and  that  is  by  the  ordinary  writ  of  execution  which  issues  to 
enforce  the  judgment.  The  act  only  applies  when  interest  is  claimed 
by  that  writ  of  execution.  It  is,  therefore,  inapplicable  to  a  case  in 
which  not  only  was  the  judgment  entered  up  before  the  passing  of 
the  act,  but  also  the  writ  of  execution  was  issued  before  the  passing 
of  the  act  At  all  events,  there  is  nothing  in  the  act  to  authorize  the 
issue  of  a  second  writ  of  execution  to  levy  the  interest  alone. 

tWiGHTMAN,  J.  But  if  not,  what  remedy  is  there  for  the  interest  ?] 
f  it  be  held  that  the  plaintiff  might  have  abandoned  his  first  writ 
of  sequestration,  and  issued  another  for  debt,  costs,  and  interest,  yet 
it  does  not  follow  that  he  might  preserve  his  priority  over  other  credi- 
tors by  means  of  his  earlier  and  insufficient  writ  for  debt  and  costs, 
and  also  come  for  a  new  writ  for  interest.  He  cannot  amend  the 
earlier  writ  to  the  injury  of  subsequent  sequestrators,  and  no  such 
thing  was  ever  heard  of  as  a  separate  remedy  for  interest  only.  Dixon 
v.  ParkeSf  1  Esp,  110,  note. 

WiGHTMAN,  J.  I  am  of  opinion  that  this  rule  should  be  discharged. 
By  the  statute  the  plaintiff  was  clearly  entitled  to  claim  interest  on 
the  judgment  entered  up  before  the  passing  of  the  statute,  from  the 
commencement  of  the  statute.  It  would  be  rather  a  strong  thing  to 
hold,  that,  with  such  an  undoubted  claim  given  by  virtue  of  the  statute, 
the  plaintiff  had  no  remedy.  The  statute  says  that  the  remedy  for 
the  interest  shall  be  by  a  writ  of  execution  on  the  judgment  It  does 
not  say  by  what  writ,  but  there  is  nothing  to  show  that  it  may  not  be 
by  a  writ  of  seq.fa.  At  all  events,  we  cannot  say  that  the  judgment 
is  satbfied  whilst  it  can  be  made  to  appear  that  the  interest  upon  it, 
given  by  the  statute,  has  not  been  paid  in  one  way  or  another. 

Erle,  J.  I  am  quite  clear  that  the  defendant  is  not  entitled  to 
oblige  the  plaintiff  to  enter  satisfaction  on  the  judgment  rolL  The 
statute  expressly  gives  a  claim  for  interest  upon  a  judgment  entered 
up  before  the  passing  of  the  statute.  How  then  can  such  a  judg- 
ment be  satisfied  until  the  interest  is  paid  in  one  way  or  another  ?  I 
see  no  reason  why  there  should  not  be  a  separate  writ  of  execution 
for  the  interest  It  may  be  that  such  a  writ  is  unusual,  and  that  there 
is  no  such  writ  in  form.  But  it  seems  to  me  that  the  right  to  interest 
is  clear,  and  if  that  be  so,  since  forms  are  subservient  to  rights,  there 
must  be  a  reijiedy.  If  there  is  a  remedy,  clearly  the  judgment  is  not 
satisfied. 

Crompton,  J.     I  also  am  quite  clear  that  the  judgment  is  not  satis- 
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fied  There  can  be  no  doubt  that,  under  the  statute,  the  plaintiff  is 
entitled  to  interest  That  interest  is  not  paid.  It  seems  to  me  that 
it  is  a  debt  on  the  land,  and  that  the  land  might  be  bound  by  elegiL 
But,  whatever  may  be  the  formal  remedy,  I  am  quite  clear  that  the 


jadgment  is  not  satisfied. 


Rule  discharged. 


h  re  Stewart,  Treasurer  to  the  Commissioners  of  Birkenhead,  v. 

JONES.^ 
November  8,  1852. 

Parmg'-ra^e —  Action  in  Courts  at  Westminster — 1  Vict.  c.  33,  s.  18— 
County  Court — Jurisdiction — 9  4*  10  Vict  c.  95,5.  58. 

Sect  18  of  Stat.  1  Yict  c  33,  (local  and  personal,  poblic),  authorized  commissioners  to  pave 
the  streets  of  B.,  and  enacted  that  the  expenses  thereof  should  be  sued  for  "  in  any  of  her 
majestj's  eoorts  of  record  at  Westminster:  — 

Held,  that  by  virtue  of  sect  58  of  stat  9  &  10  Yict  c.  95,  the  county  court  had  jurisdiction 
orer  a  suit  founded  on  sect  18  of  stat  1  Yict  c  S3. 

C.  Pollock  moved  for  a  rule  calling  upon  the  plaintiff  and  the 
judge  of  the  county  court  of  Cheshire,  holden  at  Birkenhead,  to 
show  cause  why  a  writ  of  prohibition  should  not  issue,  and  why  pro- 
ceedings in  the  cause  should  not  in  the  meantime  be  stayed.  It 
appeared  from  the  affidavits  that  the  plaint  was  sued  by  the  plaintiff, 
as  treasurer  to  the  commissioners  of  Birkenhead,  in  the  county  court 
of  Cheshire,  holden  at  Birkenhead,  to  recover  the  sum  of  8L  10s.  8d.y 
being  the  defendant's  proportion  of  a  paving-rate  made  by  the  com- 
missioners under  and  by  virtue  of  stat.  1  Vict.  c.  33,  Hocai  and  per- 
sonal, public),  intituled  "  An  act  to  amend  stat  3  Will.  4,  c  68,  inti- 
tuled <  An  act  for  paving,  lighting,  watching,  cleansing,  and  otherwise 
improving  the  township  or  chapeliy  of  Birkenhead,  in  the  County 
Palatine  of  Chester,'  &c."  Sect  18  authorized  the  commissioners 
to  pave  the  streets,  and  declared  that  the  charges  thereof  should  be 
reimbursed  to  them  by  the  occupiers,  or  persons  in  possession,  or  the 
owners,  paying  a  proportionable  share  to  be  ascertained  by  the  com- 
missioners, and  enacted  as  follows :  —  "  And  if  any  such  occupier,  or 
person  in  possession,  or  owner,  shall,  at  any  time,  refuse  or  neglect 
to  pay  such  proportion  of  the  said  charges  and  expenses  so  to  be 
ascertained  as  aforesaid,  the  same  shall  be  levied  by  distress  and  sale 
of  the  goods  and  chattels  of  such  occupier,  or  person  in  possession, 
or  owner,  in  like  manner  as  the  rates  hereinafter  directed  and  required 
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to  be  raised  and  levied  are  authorized  to  be  recovered,  or  shall,  and 
may,  be  sued  for  and  recovered,  together  with  full  costs  of  suit,  in 
any  of  her  majesty's  courts  of  record  at  Westminster."  It  was  ob- 
jected before  the  judge  that  the  plaint  was  founded  alone  on  that 
section,  and  therefore  the  county  court  had  not  jurisdiction  to  enter- 
tain it ;  but  the  judge  overruled  the  objection,  and  gave  judgment  for 
the  plaintiff.  The  question  is,  whether  the  county  court  has  juris- 
diction over  this  cause,  which  is  founded  on  sect.  18  of  stat.  1  Vict, 
c.  33. 

[Lord  Campbell,  C.  J.  Where  new  rights  are  created  with  an 
appropriate  remedy,  that  remedy  is  exclusive.  See  Marshall  v.  JVt- 
chollsy  post.  But  stat.  1  Vict  c.  33,  was  passed  before  stat  9  &  10 
Vict  c.  95,  which  does  not  except  this  action  from  the  jurisdiction  of 
the  county  court] 

No  action  would  lie  to  recover  the  rate  in  question,  if  sect  18  had 
not  given  a  right  of  action.  Some  statutes,  as  the  Apothecaries  Act, 
65  Geo.  3,  c.  194,  s.  36,  have  given  an  action  for  penalties  and  for- 
feitures in  any  of  the  courts  of  record  in  England  or  Wales ;  others, 
as  this  statute,  have  given  a  right  of  action  only  in  the  courts  at 
Westminster,  intending  that  the  matter  should  not  be  litigated  in  the 
local  courts,  because  there  was  a  local  reason  against  trying  the 
action  in  those  courts.  There  are  numerous  statutes  establishing 
local  courts,  in  some  of  which,  as  in  stat.  2  &  3  Vict  c.  85,  for  esta- 
blishing the  court  of  the  honor  of  Pontefract,  there  is  a  clause  enact- 
ing, that  nothing  in  the  act  shall  affect  the  jurisdiction  of  any  of  her 
majesty's  courts  at  Westminster.  Though  sect  3  of  stat  9  &  10 
Vict  c.  95,  makes  th«  county  courts  courts  of  record,  it  does  not  take 
from  them  their  character  of  local  courts. 

[Lord  Campbell,  C.  J.  That  section  is  not  the  limit  of  their 
jurisdiction.] 

Sect  58  gives  jurisdiction  to  the  county  court  in  "  all  pleas  of  per- 
sonal actions  where  the  debt  or  damage  claimed  is  not  more  than 
20/."  In  Dwarris  on  Statutes,  p.  674, 1st  ed.,  p.  933,  2d  ed.,  it  is  said, 
"  The  law  does  not  favor  a  repeal  by  implication,  unless  the  repug- 
nance  be  quite  plain,"  citing  Dr.  Foster's  case,  11  Rep.  63  a. 

[Lord  Campbell,  C.  J.  Stat  9  &  10  Vict  c.  95,  is  not  a  repeal- 
ing act ;  it  is  a  remedial  act] 

In  Owens  v.  Breese,  in  error,  6  Exch.  916 ;  s.  c.  4  Eng.  Rep.  536, 
it  was  held  that  the  county  courts  were  not  courts  of  record,  to  which 
a  writ  of  trial  under  stat  2  &  3  Will.  4,  c.  42,  s.  17,  could  not  be 
directed. 

[Lord  Campbell,  C.  J.  A  writ  of  trial  could  not  be  within  the 
meaning  of  the  legislature  in  passjjig  stat  9  &  10  Vict  c.  95,  because 
there  was  no  machinery  for  carrying  it  on.] 

[He  also  cited  Williams  v.  Pritchard,  4  T.  R.  2.] 

T.  P.  Thompson  appeared  to  show  cause  in  the  first  instance,  but 
was  not  heard. 

Lord  Campbell,  C.  J.    The  able  argument  of  Mr.  Pollock,  and  the 
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anthorities  which  he  has  cited,  only  confinn  the  impression  of  my 
mind  at  the  commencement  of  his  motion.  By  stat.  1  Vict  c.  33, 
an  action  of  debt  to  recover  this  rate  is  given  in  "  any  of  her  ma- 
jesty's courts  of  record  at  WeAminster."  Sect.  8  of  the  subsequent 
statute  (9  &  10  Vict  c.  95,)  gives  to  the  county  court  jurisdiction  "in 
all  pleas  of  personal  actions."  This  is  a  personal  action,  and  the  debt 
claimed  is  not  above  the  specified  amount  It  comes  within  the 
general  words  of  the  enacting  clause,  and  it  Is  admitted  that  it  does 
not  come  within  the  exceptions  in  the  proviso.  There  is  nothing  to 
show  that  it  was  the  intention  of  the  legislature  that  the  county  court 
should  not  have  jurisdiction  over  this  cause  of  action ;  and  it  is  much 
more  for  the  convenience  of  the  subject  that  for  so  small  a  demand 
he  should  have  a  remedy  in  the  local  court  An  argument  has  been 
framed  on  the  words  "courts  o£  record  at  Westniinster;"  but  it 
would  be  strange  to  make  a  distinction  between  a  cause  of  action 
given  in  these  courts  and  a  cause  of  action  given  in  courts  of  record 
generally. 

Coleridge,  J.  I  agree  with  Mr.  Pollock,  that  without  the  words 
in  sect.  18  of  stat.  1  Vict  c.  33,  which  give  the  alternative  of  an  action 
or  a  distress,  there  would  be  no  mode  of  recovering  the  rate  in  ques- 
tion by  action.  But  that  section  gives  a  right  of  action,  and  when  it 
is  enforced  it  is  a  plea  in  a  personal  action.  Sect  58  of  stat  9  &  10 
Vict  c  96,  gives  jurisdiction  to  the  county  court  over  such  an  action ; 
and  there  is  a  provi^  specifically  making  some  exceptions,  all  of 
which  are  common  law  proceedings,  and  they  do  not  include  this 
action.  It  is  said  that  this  is  a  specific  right  of  action  granted  locally, 
from  which  it  is  inferred  that  it  was  intended  to  exclude  all  local  juris- 
diction ;  but  that  is  a  mere  assumption.  The  argument  on  the  other 
side  might  be,  that  the  words  "  courts  of  record  at  Westminster,"  in 
sect  18  of  stat  1  Vict  c  33,  were  inserted  because  there  was  no  local 
court  at  Birkenhead.  Neither  argument,  however,  is  of  much  weight 
We  must  be  guided  by  the  words  of  the  statute. 

WiGHTMAN,  J.  This  is  a  question,  not  of  right,  but  of  remedy. 
The  action  would  be  for  debt;  and  by  sect  58  of  stat  9  &  10  Vict 
c.  95y  for  enlarging  the  jurisdiction  of  the  county  courts,  all  actions 
for  debt  which  might  be  brought  in  the  superior  courts  may  be  brought 
in  the  county  court  This  action  cannot  be  excepted  out  of  the  gene- 
lal  words  of  that  section. 

Erle,  J.,  concurred. 

Rule  refused. 
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BAIL  COURT. 
Taylor  v.  Warrington.^ 

•    May  6,  and  November  22,  1852. 

Distringas — Sheriff  ^s  Fees. 

A  levy  having  been  made  under  a  writ  of  distringas,  the  debt  and  costs  were  paid,  when  the 
sheriff  refused  to  return  the  40s.  issues  unless  he  was  allowed  "  a  discharge  fee "  of 

Heldj  that  the  sheriff  was  not  entitled  to  such  fee. 

This  was  a  rule  calling  upon  the  defendant  to  show  cause  why  a 
rule  of  this  court  should  not  be  set  aside,  and  why  an  order  of  Pat- 
terson, J.,  embodied  therein,  should  not  be  rescinded.  The  plaihtiiF 
had  commenced  an  action  against  the  defendant,  and  a  writ  of  dis* 
tringas  had  been  issued,  under  which  a  levy  was  made  by  the  sheriff 
of  Middlesex  on  the  5th  August,  1851,  the  defendant  paying  the 
sheriff  40^.  to  prevent  his  goods  being  taken.  Judgment  in  the  action 
had  gone  by  default,  and  subsequentiy  the  debt  and  costs  were  paid. 
The  defendant  then  applied  at  the  office  of  the  sheriff  of  Middlesex 
for  a  return  of  the  40*.,  but  he  was  told  that  he  must  obtain  a  judge's 
order.  He  accordingly,  on  the  3d  December,  1851,  obtained  an  order 
of  Patterson,  J.,  for  payment  of  "  the  sum  of  405.,  debt  and  costs 
having  been  paid."  This  order  was  served  at  the  sheriff's  office,  but 
payment  of  the  405.  was  refused  unless  a  sum  of  4^.  Qd.  was  allowed 
to  the  sheriff  as  "  a  discharge  fee."  The  deffendant  refused  to  consent 
to  this  deduction,  and  the  order  was,  on  the  3d  January  last,  made  a 
rule  of  court,  for  the  purpose  of  proceeding  by  attachment  There 
had  been  a  change  of  sheriffs  after  the  issues  were  levied.  The  above 
rule  was  then  obtained. 

D.  D.  Keane  and  G.  Francis  showed  cause.  The  first  objection 
that  will  be  raised  to  this  order  is,  that  it  was  made  upon  the  wrong 
sheriff,  the  writ  of  distringas  having  been  executed  by  the  late  and 
not  by  the  present  sheriff  This  turns  upon  the  3  &  4  Will.  4,  c  37, 
8.  7,  by  which  it  is  enacted,  that  "  every  sheriff  of  any  county  shall, 
at  the  expiration  of  his  office,  make  out  and  deliver  to  the  new  or 
incoming  sheriff  a  true  and  correct  list  and  account,  under  his  hand, 
of  all  prisoners  in  his  custody,  and  of  all  writs  and  other  process  in 
his  hands  not  wholly  executed  by  him,  and  shall  thereupon  turn  over 
and  transfer  to  the  care  and  custody  of  the  said  incoming  sheriff  all 
such  prisoners,  writs,  and  process,"  &c  It  cannot  be  said'  that  this 
writ  was  whoUy  executed  by  the  late  sheriff  Harrison  v.  Payntern 
6  M.  &  W.  887,  is  distinguishable.  There  it  was  held  that  a  writ  of 
fieri  facias  was  wholly  executed  by  the  service  and  sale  of  the  goods, 
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nothing  remaining  for  the  sheriff  to  do  but  pay  over  the  proceeds  to 
the  plaintiff.  But  a  writ  of  distringas  could  not  be  said  to  be  wholly 
executed  till  its  object,  namely,  the  appearance  of  the  defendant,  was 
accomplished.  The  issues  seised  by  the  sheriff  could  not  be  handed 
over  to  any  party  without  an  order  of  the  court ;  they  were  in  custO' 
did  legis.  Again  :  it  was  within  the  knowledge  of  the  present  sheriff 
whether  this  writ  had  been  actually  transferred  or  not ;  and  yet,  not- 
withstanding the  under  sheriff  and  his  clerk  have  both  made  affidavits, 
there  is  no  mention  whatever  of  this  fact    * 

[Ck)LERiDGE,  J.  The  statute  says  the  sheriff  is  to  transfer  certain 
proceedings  not  wholly  executed.  Whether  there  has  been  an  entire 
execution  or  not  is  an  inference  of  law.] 

In  Thomas  v.  Newnam^  2  Dowl.,  N.  S.,  33,  it  was  distinctly  denied 
that  the  writ  had  been  transferred.  Secondly,  the  sheriff  had  no 
right  to  demand  a  discharge  fee,  as  this  wa^  not  one  of  the  cases 
provided  for  in  the  table  of  fees,  as  settled?  pursuant  to  the  1  Vict, 
c  55.  The  words  were,  "For  any  supersedeas^  order,  liberate,  or 
discharge  to  any  writ  or  process,  or  for  the  release  of  any  defendant 
in  custody,  (unless  in  the  prison  of  the  coun^),  or  of  goods  taken  in 

execution 4^.  6d."     The  writ  of  distringas  does  not  come 

within  either  of  these  denominations,  which  comprise  acts  of  a  judi- 
cial nature.  How  could  the  sheriff  discharge  this  writ  ?  It  should 
be  shown  that  some  service  was  done  for  wMch  the  fee  was  payable. 
Again ;  by  the  4th  section  of  stat  10  Geo.  3,  c.  50,  (a  statute  which 
applies  to  all  writs  oT  distringas— ^ see  Raban  v.  Plaiston^  5  Burr. 
2726),  it  was  provided,  that  "  when  the  purpose  of  the  writ  is  an- 
swered, then  the  said  issues  shall  be  returned."  The  sheriff's  duty, 
therefore,  was  to  return  these  issues  without  any  deduction. 

Quainj  in  support  of  the  rule.  The  defendant  cannot  have  back 
these  issues  as  a  matter  of  right.  The  practice  is  laid  down  in 
1  Arch.  Prac  182,  where  it  is  said  that  "  the  course  is  to  apply  to  the 
court  or  a  judge  to  have  them  back  on  paying  the  officer's  fees." 
The  court  has  power  to  put  a  defendant  under  terms  when  he 
applies  to  have  the  issues  restored.  Cazelet  v.  Dvbois^  1  B.  &  P.  81. 
So,  in  Martin  v.  Townsend^  5  Burr.  2725,  where  rules  had  been  ob- 
tained for  selling  the  issues,  the  court  would  not  discharge  them  except 
upon  payment  of  the  costs  of  the  writs.  The  order  in  this  case  was 
obtained  ez  parte,  and  the  sheriff  had  no  opportunity  of  appearing 
before  the  learned  judge  who  made  it,  and  showing  that  he  was 
entided  to  the  discharge  fee.  Had  he  done  so,  the  order  would  not 
have  been  for  the  whole  issues  to  be  returned.  1  Tidd's  Prac.  Ill ; 
Bound  v.  Vaughanj  2  Chit  36.  Harrison  v.  Paynter  is  expressly  in 
point,  and  shows  that  the  order  should  have  been  made  upon  the 
late  sheriff. 

Our.  adv.  vult. 

Nov.  22. —  Crompton,  J.,  now  read  the  following  judgment  of 
Coleridge,  J.  This  was  a  case  in  which  40^.  had  been  levied  by  the 
sheriff  on  a  distringas  to  compel  appearance;   the  defendant  had 
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subsequently  appeared,  and  paid  the  debt  and  costs.  An  applica- 
tion had  been  made  for  the  repayment  of  the  40^.,  and  after  some 
delays  and  a  negotiation,  the  repayment  was  refused  unless  on  a 
payment  or  deduction,  by  way  of  fee,  of  45.  6d.  This  was  refused, 
and  an  order  procured  for  the  repayment  of  the  405.  The  present 
rule  was  to  set  aside  that  order.  It  was  said  that  the  defendant's 
claim  to  have  the  money  returned  could  not  be  supported  under  the 
10  Geo.  3,  c.  60,  on  which  it  was  made.  That  statute,  by  sect.  3, 
after  enacting  that  the  court  may  order  the  issues  levied,  from  time 
to  time,  to  be  sold,  and  the  money  arising  thereby  to  be  applied  to 
pay  such  costs  to  the  plaintiff  as  the  court  shall  think  just,  under  all 
the  circumstances,  to  order,  enacts  that  this  surplus  shall  be  retained 
until  the  defendant  shall  have  appeared,  or  other  purpose  of  the  writ 
be  answered ;  and  sect  4  provides  that  when  the  purpose  of  the  writ 
is  answered,  then  the  said  issues  shall  be  returned,  or,  if  sold,  what 
shall  remain  of  the  money  arising  from  such  sale  shall  be  repaid  to 
the  party  distrained  upon.  The  case  of  Cazelet  v.  Dubois  was 
relied  on  as  showing  that  the  words  of  the  4th  section  most  be 
understood  with  reference  to  the  constant  jurisdiction  of  the  court ; 
on  which  ground,  in  that  case,  where,  a  party  having  stood  out,  issue 
had  been  levied  on  several  dw/nwg^ase^,  and  then,  having  appeared,  he 
had  applied  to  have  all  the  issues  returned,  the  court  would  only 
order  their  return  on  payment  of  costs,  undertakin  to  plead  instan- 
ter,  and  take  short  notice  of  trial.  That  case  differs  much  in  its  facts 
from  the  present,  assuming  it  to  have  been  rightly  decided,  and,  at 
all  events,  could  only  be  an  authority  for  the  court  to  exercise  a 
discretion,  which,  in  the  case  of  an  undoubted  and  satisfactory  fee, 
it  might  exercise  in  favor  of  the  sheriff.  I  am  clearly  of  opinion  that 
the  purpose  of  the  writ  is  answered  when  the  defendant  has  appeared, 
although  it  has  not  been  returned  ;  and  then  it  is  the  duty  of  the  party 
who  resists  the  plain  words  of  the  statute  to  satisfy  the  court  clearly 
of  the  sheriff's  right  to  the  fee.  Now,  this  fee  is  claimed,  and  can 
only  be  claimed,  as  authorized  by  the  table  prepared  by  the  judges, 
under  the  authority  of  the  1  Vict.  c.  55,  s.  2  ;  and  in  that  table  vrill 
be  found  a  fee  of  4*.  6rf.,  allowed  for  any  supersedeas  writ  of  course, 
liberate,  or  discharge  to  any  writ  or  process,  or  for  the  release  of  any 
defendant  in  castody,  unless  in  the  prison  of  the  county,  or  of  goods 
taken  in  execution."  The  release  of  issues  appears  to  me  neither  a 
discharge  to  a  writ  or  process,  nor  the  release  of  goods  taken  in  exe- 
cution. The  rule,  therefore,  will  be  discharged ;  and,  as  any  attempt 
to  set  up  an  unauthorized  fee  ought  to  be  checked,  and  this  is,  more- 
over, in  opposition  to  the  order  of  a  learned  judge,  it  must  be  dis- 
charged with  costs. 

Rule  di^charged^  with  costs. 
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Amies  &  another  v.  Kelsey.^ 

November  24  and  25,  1852. 

Patentj  Infringement  of —  Inspection  of  Machinery  — 15  Sf  16  Vict, 

c.  83,  s.  42. 

Under  the  42d  section  of  stat  15  &  16  Yict.  c.  83,  which  empowers  a  court  of  common  law 
to  order  "  an  injunction,  inspection,  or  account"  in  an  action  for  the  infringement  of  a 
patent,  an  inspection  of  machineiy  may  be  granted. 

But  such  inspection  will  not  be  granted  as  of  course,  and  without  the  party  applying  for  it 
showing  at  least  that  it  is  material  and  really  wanted  for  the  purposes  of  the  cause. 

The  application  may  be  made  before  declaration. 

This  was  a  rule  calling  upon  the  defendant  to  show  cause  why  the 
plaintiffs  and  their  witnesses  should  not  have  an  inspection  of  the 
machinery  and  apparatus  employed  by  the  defendant  in  the  manu- 
facture of  braid,  and  which  was  alleged  by  the  plaintiffs  to  be  an 
infringement  of  their  patent  The  application  was  made  under  sect 
42  of  the  new  Patent  Law  Amendment  Act,  15  &  16  Vict.  c.  83,^ 
and  was  founded  upon  affidavits  stating  the  title  of  the  plaintiffs  to 
the  patent ;  the  infringement  by  the  defendant  in  making  and  selling 
a  similar  braid  to  that  which  was  produced  in  court ;  the  commence- 
ment of  an  action  for  such  infringement ;  an  application  to  inspect, 
and  a  refusal. 

Hindmarch  showed  cause.  The  policy  which  dictated  the  enact- 
ment under  which  this  application  had  been  made  was  to  place  a 
court  of  common  law  in  the  same  position  as  a  court  of  equity,  with 
regard  to  the  inspection  of  machinery,  and  to  enable  complete  justice 
to  be  done  by  one  and  the  same  tribunal.  If  this  be  so,  is  it  not 
also  to  be  intended  that  the  power  thus  conferred  upon  a  court  of 
common  law  is  to  be  exercised  in  a  manner  similar  to  that  adopted 
in  courts  of  equity  ?  First,  the  plaintiffs  have  come  prematurely,  as 
no  declaration  has  yet  been  delivered.  In  chancery  there  is  always 
a  bill  on  the  file  before  the  application  is  made. 

[Crompton,  J.  Surely  it  is  more  convenient  to  have  an  inspection 
before  the  declaration  is  prepared.  If  it  we^e  granted  after  declara- 
tion, an  amendment  would  be  allowed,  if  necessary,  and  that  would 
be  only  a  roundabout  way  of  obtaining  what  is  now  asked  for.] 


>  16  Jnr.  1047. 

s  Sect  42  enacts,  that  "in  any  action  in  any  of  her  majest}r'8  superior  courts  of 
record  at  Westminster  and  in  Dublin,  for  the  inmngement  of  letters-patent,  it  shall  be 
lawful  for  the  court  iu  which  such  action  is  pending,  if  the  court  be  then  sitting,  or  if 
the  court  be  not  sitting,  then  for  a  judge  of  such  court,  on  the  application  of  the  plain- 
tiff or  defendant,  respectively,  to  make  such  order  for  an  injunction,  inspection,  or 
account,  and  to  give  such  direction  respecting  such  action,  injunction,  inspection,  and 
account,  and  the  proceedings  therein  respectively,  as  to  such  court  or  judge  may  seem 

VOL.  XIV.  15 
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Secondly,  there  is  no  sufficient  ground  laid  for  the  application. 
The  plaintifis  say  that  the  defendant  has  infringed  their  patent  by 
manufacturing  braid,  and  they  produce  some  of  the  braid  in  court,  so 
that  they  have  all  they  want  It  does  not  matter  what  machinery  is 
used  to  produce  the  result,  and  therefore  they  cannot  require  an 
inspection. 

[Crompton,  J.  They  say  they  believe  that  you  make  the  braid  by 
their  machinery,  or  by  an  equivalent] 

Webster,  (who  appeared  in  support  of  the  rule),  stated  that  the^ 
specification  set  out  in  the  affidavits,  showed  that  the  patent  was  not 
only  for  the  manufacture  of  the  braid,  but  also  for  the  machinery  used 
for  that  purpose.  Courts  of  equity  are  very  careful  how  they  grant 
this  application ;  for  it  is  extremely  inconvenient  to  a  manufacturer 
to  have  to  expose  his  premises  and  machinery  to  the  inspection  of 
others.  In  chancery,  after  the  bill  is  filed,  notice  of  motion  is  given 
for  an  interlocutory  injunction,  and  affidavits  are  used  on  both  sides 
as  to  the  novelty,  &c.,  of  the  invention ;  and  then  the  court  have  the 
materials  before  them  whereon  to  decide. 

[Crompton,  J.  How  can  I  go  into  the  question  of  infringement  or 
no  infringement  upon  affidavits  ?] 

There  should  be  a  prima  facie  case.  There  are  not  above  three  or 
four  instances  in  which  such  inspection  has  been  granted  in  chancery. 
They  are  all  collected  in  Webster's  Patent  Cases.  Under  the  new 
Evidence  Act,  courts  of  common  law  require  strong  and  clear  grounds 
to  be  laid  before  them  before  they  grant  an  inspection  of  documents. 
Pepper  v.  Chambers,  16  Jur.  19 ;  s.  c.  7  Eng.  Rep.  589.  Here  there 
is  no  allegation  that  the  plaintiffs  cannot  safely  proceed  to  trial  with- 
out an  inspection.  Then  does  the  word  "inspection"  in  the  act 
apply  to  machinery  ?  The  chief  reason  for  supposing  that  it  does  is, 
that  it  is  found  in  company  with  "  injunction"  and  "account,"  which 
were  its  associates  in  chancery. 

[Crompton,  J.  I  think  the  act  extends  to  an  inspection  of  ma- 
chinery.] 

Webster,  in  support  of  the  rule.  The  41st  and  42d  sections  of  the 
act  show  the  necessity  of  making  this  application,  and  the  propriety 
of  making  it  at  this  time.  By  sect  41  a  plaintiff  is  to  deliver  pgirti- 
culars  of  breaches  with  his  declaration.  In  Hind  march  on  Patents, 
347,  it  is  said,  "  When  the  plaintiff  is  unable  to  obtain  clear  and 
satisfactory  proof,  without  inspection  of  the  defendant's  machinery  or 
premises,  the  court  will  order  an  inspection  by  proper  persons,  to  be 
named  in  the  order." 

[Crompton,  J.  What  part  of  your  affidavit  shows  that  you  cannot 
obtain  clear  and  satisfactory  proof  without  inspection?  I  qiiite 
agree  in  thinking  that  this  is  no  light  matter  which  you  request] 

There  is  no  such  distinct  allegation,  but  it  may  be  inferred  from 
what  we  state  as  to  the  nature  of  the  patent  If  inspection  be  not 
granted,  our  particulars  of  breaches  will  be  wider,  and  the  expense  of 
witnesses  greater,  than  they  would  otherwise  be.     The  other  side 
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does  not  make  any  affidavit  of  merits,  or  state  any  difficulty  in  the 
way  of  an  inspection. 

Hindmarch  said  that  he  was  willing  to  admit  an  infringement  by 
sale  of  the  braid. 

Cur.  adv.  vuU. 

Nov.  25.  Crompton,  J.  This  was  an  application  under  the  42d 
section  of  the  new  Patent  Act,  15  &  16  Vict,  c  83,  for  an  inspection 
by  the  plaintiffs  and  their  witnesses  of  the  machinery  and  apparatus 
employed  by  the  defendant  in  the  manufacture  alleged  to  be  an  in- 
firingement  of  the  plaintifis'  patent.  The  motion  was  founded  on 
affidavits  of  the  title  of  the  plaintiffs  to  the  patent,  of  the  infringe- 
ment by  the  defendant  in  making  and  selling  a  similar  article  to  that 
produced  by  the  plaintiffs,  of  the  buying  the  article,  and  of  an  appli- 
cation and  refusal  to  be  allowed  to  inspect  Two  objections  were 
made  by  Mr.  Hindmarch  on  the  part  of  the  defendant.  It  was  said, 
in  the  first  place,  that  the  application  was  premature,  the  plaintiffs 
not  having  yet  declared.  I  see  no  reason  for  limiting  an  inspection, 
under  the  statute,  to  the  period  of  the  declaration.  There  is  no  such 
limitation  in  the  enactment,  which  is  general,  and  applicable  where- 
ever  an  action  is  pending ;  and  an  inspection  may  frequently  be  desir- 
able or  necessary  for  the  purposes  of  declaring.  It  was  said,  in  the 
second  place,  that  no  case  for  an  inspection  is  made  out  on  these 
affidavits.  It  was  agreed  by  both  sides  that  the  object  of  the  statute 
is  to  enable  the  court  of  law  to  give  such  an  inspection  of  the  ma- 
chinery as  a  court  of  equity  would  give;  and  it  was  urged  for  the 
defendant  that  it  was  by  no  means  of  course  in  equity  to  grant  an 
inspection.  On  the  part  of  the  plaintifis,  Mr.  Webster  cited  the  pas- 
sage firom  Mr.  Hindmarch's  book,  where  it  is  said  that  "  where  there 
is  strong  primd  facie  evidence  that  the  defendant  is  infringing,  and 
the  plaintiflf  is  unable  to  obtain  clear  and  satisfactory  proof  without 
inspection  of  the  defendant's  machinery  or  premises,  the  court  will 
order  an  inspection  by  proper  persons,  to  be  named  in  the  order."  It 
was  stated  that  the  instances  of  courts  of  equity  interfering  by  order- 
ing an  inspection  were  by  no  means  of  every  day  occurrence.  It  is 
not  necessary,  however,  in  the  present  case,  to  consider  what  a  court 
of  equity  would  do  in  such  cases,  nor  how  far  this  court  is  to  be 
guided  in  granting  inspection  under  the  new  statute  by  what  would 
be  done  in  equity,  nor  to  consider  what  case  the  party  applying  for 
such  inspection  must  make  out ;  because  I  think  —  and  I  am  strength- 
ened in  that  opinion  by  the  passage  cited —  that  an  inspection  ought 
not  to  be  granted  entirely  as  of  course,  and  without  the  party  apply- 
ing for  it  showing^  at  least,  that  it  is  material  and  really  wanted  for 
the  purposes  of  the  cause.  On  these  affidavits  there  is  no  suggestion 
of  liie  information  to  be  gained  by  an  inspection  being  necessary, 
material,  or  even  desirable,  or  of  its  being  really  wanted.  As  the 
plaintifis  may  be  able,  either  now,  or  at  a  subsequent  stage  of  the 
case,  to  supply  these  defects,  or  to  make  a  case  entitling  them  to  the 
inspection  prayed,  and  as  this  is  the  first  discussion  on  the  subject,  I 
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think  that  the  rule  should  be  discharged,  without  prejudice  to  the 
plaintiffs  renewing  their  application  on  amended  affidavits. 

Rule  discharged. 


Reoina  V,  Street.^ 

May  29,  1852. 

Audit  of  Overseers^  Accownts  —  Stat.  7  dj-  8  VicU  c,  101,  5.  35  —  Costs 
of  Litigation  —  Sanction  of  Vestry. 

The  aaditor  of  the  accounts  of  overseen  disallowed  a  snm  which  was  part  of  the  costs 
of  defending  an  appeal  by  a  railway  company  against  a  poor-rate  to  which  the  company 
were  assessed,  and  stated  the  following  reasons  for  his  disallowance:  —  "First,  that  the 
overseers  oaght,  prior  to  incurring  those  expenses,  to  have  summoned  a  vestry  and  taken 
the  opinion  of  the  inhabitants  as  to  the  propriety  of  doing  so.  Secondly,  that  after  the 
quarter  sessions  had  reduced  the  assessment,  subject  to  a  case,  the  overseers  ought  to  have 
summoned  a  vestry  and  taken  the  opinion  of  the  inhabitants  on  the  propriety  of  proceed- 
ing with  the  case.''  On  the  bringing  up  of  the  disallowance  of  the  aaditor,  under  sect.  35 
of  Stat  7  &  8  Vict  c.  101 :  — 

Held^  that  the  overseers  having  acted  bondjlde^  and  not  improvidently,  both  in  contesting  the 
appeal  and  in  abandoning  the  case  reserved,  the  disallowance  was  wrong. 

Rule  calling  upon  the  auditor  of  a  poor-law  audit  district,  formed 
under  sect.  32  of  stat  7  &  8  Vict  c  101,  which  included  the  parish 
of  Ringwood,  in  Hampshire,  to  show  cause  why  the  disallowance  in 
the  account  of  the  overseers  of  the  poor  of  Ringwood  for  the  year 
1848,  by  the  auditor  of  the  saiH  district,  of  the  sum  of  73t,  should 
not  be  quashed.  The  sum  of  73/.  was  part  of  the  costs  of  defending 
an  appeal  by  a  railway  company  against  a  poor-rate  to  which  the 
company  were  assessed.  A  certiorari  having  been  issued  to  the  audi- 
tor, under  sect  35  of  stat  7  &  8  Vict  c  101,  to  state  his  reasons  for 
disallowing  that  sum,  he  stated  the  following :  —  First,  that  the  over- 
seers ought,  prior  to  incurring  any  of  those  expenses,  to  have  sum- 
moned a  vestry  and  taken  the  opinion  of  the  inhabitants  as  to  the 
propriety  of  doing  so.  Secondly,  that  after  the  Court  of  Quarter 
Sessions  had  reduced  the  assessment,  subject  to  a  case  for  the  opinion 
of  the  Court  of  Queen's  Bench,  the  overseers  ought,  as  soon  as  prac- 
ticable, to  have  summoned  a  vestry  and  taken  the  opinion  of  the 
inhabitants  on  the  propriety  of  proceeding  with  the  case  reserved,  and 
as  to  the  amount  at  which  the  company  should  b%  assessed.  It  ap- 
peared from  the  affidavits,  that  in  July,  1847,  before  the  overseers, 
whose  accounts  were  in  question,  came  into  office,  a  vestry  meeting 
was  held  for  the  purpose  of  considering  the  dispute  which  had  then 
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arisen  between  the  railway  company  and  the  parish,  and  at  that  vestry 
meeting  it  was  resolved  to  rate  the  company  at  416/.  per  mile,  mak- 
ing the  smn  at  which  they  were  rated  2,708t  In  December  following, 
application  was  made  by  the  then  overseers  to  the  poor-law  board  for 
information  as  to  the  mode  in  which  they  should  assess  the  railway 
company,  but  the  poor-law  board  declined  to  give  the  required  infor- 
mation, and  referred  the  parish  officers  to  the  proper  tribunal  for  decid- 
ing those  questions.  On  the  24th  December,  another  vestry  was 
summoned,  and  at  that  meeting  it  was  resolved,  that,  unless  the  com- 
pany would  consent  to  be  assessed  at  2,000/.,  the  overseers  should 
take  proceedings  to  enforce  a  rate  at  that  amount.  In  the  rates  made 
in  1848,  by  the  overseers  for  that  year,  whose  accounts  were  in  ques- 
tion, the  company  were  accordingly  assessed  at  that  amount,  and 
against  those  rates  the  company  appealed.  The  quarter  sessions 
rednced  the  ratable  value  of  the  railway  from  2,000t  to  300/.,  subject 
to  a  case  for  the  opinion  of  the  Court  of  Queen's  Bench ;  but  that 
case  was  not  proceeded  with,  it  being  ultimately  agreed  between  the 
overseers  and  the  railway  company,  that  the  company  should  be 
assessed  at  450/.  ratable  value,  and  the  rate  be  altered  accordingly. 
After  the  audit,  which  was  concluded  in  June,  1849,  a  vestry  meeting 
was  called,  and  the  expenses  in  que3tion  were  sanctioned  by  the 
inhabitants. 

Collier  showed  cause.  Parish  officers  are  not  entitled  to  the  costs 
of  contesting  an  appeal,  unless  they  consult  the  vestry  and  obtain 
their  concurrence. 

[Coleridge,  J.  The  cases  in  which  it  has  been  held,  that  if  the 
costs  were  improvidently  incurred  by  the  overseers,  they  would  not 
be  allowed,  are  against  you.  The  overseers  may  make  a  rate  with- 
out the  vestry,  and  in  this  they  differ  from  the  churchwardens  in  the 
case  of  a  church-rate.] 

In  Regina  v.  Fouchj  2  Q.  B.  308,  it  was  held,  that  the  special  sessions 
had  acted  rightly  in  disallowing  the  costs  of  contesting  an  appeal 
against  a  rate  which  was  indefensible. 

[Cromptox,  J.  In  that  case  it  must  be  taken  that  the  justices 
thought  that  the  proceedings  of  the  overseers  were  wrong :  here  the 
andltor  in  effect  says,  that  however  right  the  overseers  were,  they 
ought  to  have  sunmioned  a  vestry  and  obtained  their  consent 

Coleridge,  J.     The  difference  in  the  amount  is  nothing.] 

In  Regina  v.  The  Great  Western  Railway  Company,  in  re  Bumham 
Rates,  13  Q.  B.  327 ;  13  Jur.  652,  it  was  held,  that  the  costs  of  a  liti- 
gation in  support  of  rates  irregularly  made,  which  in  the  opinion  of 
the  court  was  unnecessary  and  improper,  ought  not  to  be  allowed  to 
the  overseers,  although  they  were  incurred  bond  fide,  under  the  advice 
of  counsel,  with  the  sanction  of  the  vestry. 

[He  also  cited  Rex  y.Gwyer,  2  Ad.  &  El.  216.] 

Poldenj  contra,  was  not  heard. 
15* 
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Coleridge,  J.^  Under  stat  7  &  8  Vict  c  101,  which  directs  the 
audit  of  the  accounts  of  the  overseers,  any  party  has,  under  sect.  35, 
a  right  to  call  upon  the  auditor  to  state  his  reasons  for  allowing  or 
disallowing  any  items,  and  the  question  on  the  bringing  up  of  the 
allowance  or  disallowance  by  writ  of  certiorari^  under  sect  35,  is  as 
to  the  validity  of  the  reasons  assigned  by  him ;  what  may  be  said 
either  on  the  right  hand  or  on  the  left  hand  of  that  question  is  not  to 
be  regarded. 

In  this  case  the  auditor  states  two  grounds.  The  first  is,  that  prior 
to  incurring  any  of  the  costs  in  question,  the  overseers  ought  to  have 
called  a  vestry  meeting,  and  taken  the  opinion  of  the  inhabitants. 
There  is  not  a  word  expressing  an  opinion  that  what  they  did  was 
improper  or  wrong,  and  we  are  not  to  presume  against  them.  The 
simple  question  is',  whether  the  parish  officers  must  in  all  cases  go 
through  the  form  of  calling  a  vestry  to  sanction  them  in  defending 
an  appeal  against  a  rate,  and  whether,  if  they  do  not,  though  they 
have  acted  prudently  in  the  matter,  they  are  not  to  receive  from  the 
parish  those  expenses  which  cannot  be  obtained  from  the  appellants 
if  the  sessions  do  not  give  full  costs.  No  case  has  gone  that  length, 
and  it  is  obvious  that  many  circumstances  may  exist  to  render  such 
a  course  unnecessary. 

[His  lordship  stated  the  facts.] 

The  auditor  was  not  satisfied  that  the  parish  had  changed  its  mind 
since  the  resolution  in  the  vestry  that  the  company  should  be  assessed 
at  2,000/.,  which  was  not  an  arbitrary  sum,  but  calculated  at  so  much 
per  mile,  and  that  unless  they  would  consent  to  that,  the  overseers 
should  take  proceedings  to  enforce  a  rate  at  that  amount.  When 
these  overseers  came  into  office  the  matter  had  been  sifted,  and  their 
line  of  conduct  had  been  chalked  out  by  the  vestry ;  and  in  this  state 
of  things  there  is  good  reason  for  believing  that  the  calling  another 
meeting  would  have  been  a  mere  formal  proceeding.  Therefore,  I 
am  of  opinion  that  there  was  no  such  misconduct  in  the  overseers 
before  they  defended  the  appeal  as  should  deprive  them  of  costs ;  and 
therefore  the  first  ground  of  disallowance  fsdls. 

As  to  the  second  ground  of  disallowance.  The  quarter  sessions 
reduced  the  rate,  subject  to  a  case  for  the  opinion  of  this  court  After 
that  the  overseers  do  not  blindly  incur  further  expense  in  litigation, 
but  negotiate  with  the  company,  and  succeed  in  getting  the  rate 
raised  from  300/.  to  450/.  Then  it  is  said  that  there  was  a  wanton 
abandonment  of  the  case  which  had  been  reserved,  or  at  any  rate  that 
they  should  have  obtained  the  sanction  of  the  vestry  before  they 
abandoned  it ;  but  it  is  not  pretended  that  they  acted  maid  fide  or 
improvidentiy  in  compromising  the  case. 

The  cases  cited  are  distinguishable.  Regina  v.  FoucA,  2  Q.  B.  308, 
was  decided  on  a  different  act  of  parliament,  stat  4  &  5  Will.  4,  c 
76,  s.  47,  and  the  court  thought  that  there  was  actual  misconduct  in 
the  overseers  in  defending  the  appeal.    In  Regina  v.  The  Great  Western 


1  Lord  Campbell,  C  J.,  and  Erle,  J.,  were  in  the  Court  of  Criminal  Appeal. 
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Railway  Company^  in  re  Burnham  RateSy  13  Q.  B.  327 ;  13  Jur. 
652,  infonnal  rates,  having  been  made  and  appealed  against,  were 
quashed  on  a  friendly  appeal,  which  the  court  does  not  approve,  and 
the  new  rates  made  in  lieu  thereof,  were  appealed  against,  and  the 
order  of  sessions  confirming  them  was  quashed  by  this  court 

Crompton,  J.  As  to  the  first  reason  assigned  by  the  auditor,  no 
authority  or  statute  has  been  cited  to  show  that  the  fact  of  the  over- 
seers not  consulting  the  vestry  before  defending  an  appeal  against  a 
rate,  is  a  ground  for  disallowing  the  costs  of  the  appeal.  It  is,  indeed, 
better,  as  a  matter  of  safety,  that  they  should  do  so.  Here  they 
knew  what  the  mind  of  the  vestry  was.  The  second  reason  is  worse 
than  the  first 

Rule  absolute. 


COUNTY  COUBT  APPEAL. 

RooKE  &  another  v.  The  Midland  Railway  Company.^ 

December  1,  1S52. 

Trover  —  Railway  Company j  Conversion  by. 

The  plaintiffs  intrust  goods  to  the  Y.  and  N.  M.  Railway  Company  to  be  conveyed  from  H. 
to  J^.  The  goods  arriTe  at  N.,  the  defendants'  station,  by  the  A.  Railway,  belonging  to  an 
intennediate  company.  The  phuntiffs  demand  them  of  the  defendants,  offering  to  pay 
any  charges  or  lien,  but  the  defendants  refose  to  deliyer  them  op,  upon  the  ground  that  by 
aa  agreement  with  the  A.  company,  the  latter  had  no  right  to  bring  such  goods  to  the  de- 
fendants' station,  and  insist  upon  weir  being  taken  back  to  the  A.  une :  — 

Hdd,  that  the  defendants  were  liable  in  trover  for  the  goods ;  that  the  detention  of  them  by 
the  defendants,  after  a  demand  made  upon  their  station-master,  was  stiffident  evidence  of 
a  conversion;  and  that  the  plaintiffs  were  entitled  to  have  their  goods,  thotigh  brought  by 
mistake  or  without  right  on  the  premises  of  the  defendants. 

SaUe^  it  was  unnecessary  for  the  plaintiffs  to  show,  when  they  demanded  the  goods,  that 
they  bad  paid  all  charges  of  the  other  companies,  or  to  produce  an  authority  from  those 
companies  for  the  delivery  of  the  goods. 

This  w^  an  action  of  trover,  tried  in  the  county  court  of  Notting- 
hamshire, holden  at  Nottingham.  The  plaintiffs,  who  resided  and 
canied  on  the  business  of  joiners  at  Nottingham,  purchased  some  tim- 
^  at  Hull,  and  it  was  delivered,  by  their  direction,  to  the  York  and 
North  Midland  Railway  Company,  to  be  forwarded  to  the  plaintiffs. 
At  the  trial,  the  timber  was  proved  to  be  in  the  possession  of  the 
defendants,  at  their  station  at  Nottingham,  but  no  evidence  was  given 
to  show  how  it  came  there.  The  foUowing  letter,  however,  from  the 
^nt  and  general  goods  manager  of  the  defendants,  addressed  to  the 
secretary  of  the  Ambergate,  Nottingham,  and  Boston  and  Eastern 
Junction  Railway  Company,  respecting  the  timber,  was  produced  by 
the  plaintiffs :  — 
I - 

1 16  Jur.  1069.  Coram  Colerjpos,  and  Erlb,  JJ. 
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*'  Midland  Railway,  Kottingliain. 
"  Sir,  —  I  have  to  inform  you  that  the  understated  goods  have 
arrived  at  this  station  by  your  line,  and  not  being  included  in  the 
agreement  under  which  the  use  of  this  station  is  to  be  afforded  to 
your  company  in  regard  to  the  traffic  of  the  line,  this  company  can- 
not undertake  the  delivery  thereof,  and  I  am  instructed,  therefore,  to 
require  that  the  said  goods  shall  be  taken  back  again. 

"John  Ashworth." 

[Here  followed  a  list  of  the  goods  in  question.] 

Several  attempts  were  made  by  the  plaintiffs  to  obtain  the  timber 
from  the  Nottingham  station;  and  ultimately  a  written  demand  was 
served  upon  the  defendants,  stating  that  the  plaintiffs  were  ready  and 
willing  to  pay  any  lawful  lien  or  claim  the  defendants  might  have  upon 
the  timber  for  carriage  or  otherwise.  The  plaintiffs  attended  at  the  Not- 
tingham station,  pursuant  to  their  written  demand,  to  receive  the  timber 
and  to  learn  the  amount  of  the  charges,  when  they  were  referred  by  the 
station-master  to  one  M'Craith,  another  servant  of  the  defendants. 
A  demand  of  the  timber  was  then  made  upon  M'Craith,  the  plaintiffs 
stating  their  willingness  both  to  him  and  the  station-master  to  pay 
any  charges  the  defendants  might  have  upon  the  timber.  Some  of 
th^  timber  was  taken  by  the  plaintiffs'  servant  out  of  the  warehouse 
of  the  defendants,  for  the  purpose  of  being  conveyed  away,  when,  by 
the  direction  of  M'Craith,  other  servants  of  the  defendants  carried 
the  timber  so  removed  back  again  into  the  defendants'  warehouse, 
M'Craith  stating  that  he  was  ordered  by  Ash  worth  (the  agent  and 
goods  manager  above  referred  to)  not  to  let  the  timber  go,  and  that 
they  could  only  have  it  by  taking  the  same  back  again  to  the  first 
station  on  the  Ambergate  line  of  railway,  a  distance  of  five  miles  from 
the  defendants'  station  at  Nottingham.  At  the  trial,  it  was  contended 
by  the  defendants'  counsel  that  the  plaintiffs  must  be  nonsuited,  as 
there  was  no  evidence  of  a  conversion ;  that  the  refusals  given  to  the 
demands  at  the  Nottingham  station  were  not  such  refusals  as  were 
even  evidence  of  a  conversion.  The  judge  overruled  these  objections, 
stating  that  he  considered  there  was  evidence  of  a  conversion,  and 
gave  judgment  for  the  plaintiffs.  Against  this  judgment  the  defend- 
ants appealed.  • 

MelloTj  (with  him  Giffard),  for  the  appellants.  First,  the  refusal 
to  deliver  up  the  goods  was  a  qualified  refusal,  and  one  that  was  rea- 
sonable under  the  circumstances;  it  did  not,  therefore,  amount  to 
evidence  of  a  conversion.  It  must  be  assumed  from  the  case,  that 
these  goods,  having  been  originally  «ent  by  the  York  and  North  Mid- 
land Railway,  came  on  the  Ambergate  line,  and  by  the  latter  were 
sent  on  the  Midland  Railway  to  Nottingham. 

[Coleridge,  J.  Suppose  the  goods  were  trespassing  on  the  de- 
fendants' stg^tion;  the  plaintiffs  say  they  are  willing  to  pay  the  amount 
of  any  lien  upon  them ;  are  they  not  entitled  to  have  them  ?] 

The  Midland  Railway  Company  may  nave  no  lien  on  them,  and 
yet  not  be  entitled  to  deliver  them,  as  the  other  companies  over  whose 
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lines  they  had  passed  might  have  charges  for  the  conveyance.  The 
plaintiffs  should  have  produced  an  authority  from  the  other  compa- 
nies for  the  delivery  of  the  goods.  Secondly,  there  is  no  evidence  of 
a  conversion  bv  the  defendants.  It  was  the  duty  of  the  plaintiffs  to 
have  gone  to  Ashworth,  the  goods  manager,  and  made  the  demand 
npon  him. 

[Coleridge,  J.  There  was  a  written  demand  made  on  the  company 
themselves.] 

Yes,  but  not  served  upon  the  manager,  who  is  the  only  person  who 
could  make  the  company  responsible.  There  is  merely  a  demand  and 
refusal,  but  it  does  not  appear  that  the  company  set  up  any  title  in 
themselves;  they  merely  deprive  the  plaintiffs  of  the  goods  for  a 
temporary  purpose.  The  mere  statement  of  M'Craithis  no  evidence 
against  the  company,  as  it  does  not  appear  he  had  the  authority  of 
the  company  for  refusing  to  deliver  the  timber.  Porthonia  v.  JDaW' 
soHj  Holt,  383.  In  Glover  v.  The  Londonand  North  Western  Railway 
Company^  5  Exch.  66,  it  was  held  that  a  director  himself  could  not 
bind  the  company.  Smith  v.  T%e  Birmingham  Gas  Company^  1  Ad. 
&  EL  626. 

[Coleridge,  J.     Tn  this  case  the  company  have  kept  the  articles.] 

There  is  no  evidence  that  M'Craith  was  authorized  by  the  company 
to  bind  them,  so  as  to  render  them  liable  in  this  action.  This  was  not 
a  tortuous  refusal.  Thirdly,  the  plaintiffs  have  not  shown  that  they 
were  entitled  then  and  there  to  the  goods. 

WilleSy  for  the  respondents,  was  not  called  upon. 

Coleridge,  J.  This  judgment  must  be  affirmed.  There  is  abundant 
evidence  of  a  conversion.  It  is  no  answer  to  this  action  to  say  that 
there  must  be  a  conversion  by  somebody  to  his  own  use.  Here  was 
clearly  a  detention  of  the  plaintiffs'  goods  for  the  purposes  of  the 
party  detaining  them.  A  demand  certainly  is  not  conclusive,  as  it 
may  be  surrounded  by  circumstances  which  might  justify  the  refusal, 
and  therefore  not  amount  to  a  conversion.  But  here,  in  consequence 
of  some  breach  of  an  agreement  between  themselves  and  somebody 
else,  the  defendants  choose  to  detain  the  plaintiffs'  goods.  The  de- 
tention was  proved,  and  that  in  itself  is  evidence  of  a  conversion. 
Moreover,  the  plaintiffs  tender  to  the  station-master  the  amount  of 
any  damages  the  company  may  have  sustained,  or  of  charges  they 
may  have  in  respect  of  the  goods.  What  can  affect  them  if  this  will 
not  do  it  ?  The  plaintiffs  go  to  the  station-master,  and  if  anybody 
was  to  bind  the  company,  surely  he  was.  The  station-master  refers 
them  to  M'Craith,  and  therefore,  for  this  purpose,  M'Craith  would  be 
in  tjie  same  position  as  the  station-master,  and  plainly  bound  the  de- 
fendants by  his  refusal,  and  moreover  by  his  act  of  taking  the  goods 
back  again  from  the  possession  of  the  plaintiffs. 

Erle,  J.  When  the  goods  arrived  at  Nottingham  the  plaintiffs 
were  entitled  to  have  the  goods  delivered  to  them ;  they  demanded 
them,  and  they  were  refused.     This  was  a  conversion,  unless  the  de- 
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fendants  can  jastify  their  refusal.  They  say, "  The  goods  were  brought 
to  our  station  by  the  Ambergate  Railway  Company — an  intermediate 
line,  which  has  no  right  to  send  such  goods  to  our  station ; "  and  they, 
therefore,  insist  that  the  Ambergate  Kailway  should  take  them  back 
to  the  part  which  belongs  to  that  company.  The  plaintiffs  clearly 
have  a  ri^ht  to  have  their  ^oods,  though  brought  by  mistake,  or 
without  right,  on  the  defendai\t8'  premises,  upon  their  paying  any 
charges  they  may  have  against  them  in  respect  of  them. 

Judgment  affirmed^  with  costs. 


BAIL  COURT. 
Regina  v.  The  Justices  of  Derbyshire.^ 

November  22  and  25,  1852. 

Quarter  Sef^sions  —  Rules  of  Practice  —  Discretion  of  Justices  — 

Mandamus. 

The  discretion  of  jastices  in  enforcing  a  role  of  sessions,  which  is  not  invalid  or  unreason- 
able, will  not  be  interfered  with. 

The  sessions  of  D.  had,  as  it  was  alleged,  a  role  bj  which  appeals  conld  not  be  entered  alYer 
the  day  preceding  the  first  day  of  the  sessions,  except  by  leave  of  the  conrt.  G.  had  given 
the  necessary  notices,  bnt  had  not  entered  his  appeal  in  accordance  with  the  above  rule. 
On  the  first  day  of  the  sessions  a  special  application  was  made  to  the  court  to  allow  him 
to  enter  the  appeal,  which  was  refused :  — 

Beldy  that  although  the  court  would  not  interfere  with  the  discretion  of  the  sessions  where  a 
distinct  rule  or  practice  was  shown  to  exist,  yet,  as  it  did  not  distinctly  appear  upon  the 
affidavits  what  tne  rule  of  practice  really  was,  or  how  far  it  had  been  actea  upon,  a  man- 
damus might  go. 

A  RULE  had  been  obtained  calling  upon  the  jastices  of  Derbyshire 
to  show  cause  why  a  mandamus  should  not  issue  commanding  them 
to  hear  an  appeal  against  a  conviction.  James  Green  had  Been  con- 
victed under  the  6  Geo.  4,  c.  83,  (the  Vagrant  Act),  and  against  this 
conviction  he  had  given  the  necessary  notices,  and  had  entered  into 
the  usual  recognizances  for  prosecuting  an  appeal.  The  sessions 
began  upon  Tuesday,  the  19th  October,  but  it  was  the  practice  of  the 
sessions  to  transact  only  certain  county  business  on  the  first  day,  and 
to  adjourn  the  general  business  to  the  second  day,  Wednesday.  On 
the  morning  of  the  latter  day  the  appellant's  attorney  applied  to  the 
clerk  of  the  peace  to  enter  the  appeal ;  but  he  was  told,  that  accord- 
ing to  the  rule  of  the  sessions,  the  appeal  should  have  been  entered 
on  the  previous  day.     A  special  application  was  made  to  the  court  to 
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allow  the  appeal  to  be  entered,  but  they  refused  to  interfere,  and  the 
appeal  was  consequently  not  heard.  The  appellant  had  been  sen- 
tenced to  three  months'  imprisonment 

Boden  showed  cause.  The  court  will  not  interfere  with  the  sessions 
in  carrying  out  their  rules  of  practice.  In  Rex  v.  The  Justices  of 
Wiltshire,  10  East,  404,  the  rule  of  practice  upon  which  the  justices 
acted  in  refusing  to  hear  the  adjourned  appead  had  been  made  only 
two  sessions  before,  an  J  then  first  acted  upon,  and  was  not  known  to 
the  appellant's  attorney.  But  here  the  rule  was  made  in  1830,  and 
althongh  the  appellant's  attorney  had  sworn  that  he  was  unacquainted 
with  the  rule,  yet  if  he  had  taken  the  trouble  of  referring  to  the  adver- 
tisements in  the  county  papers  ht  might  have  seen  what  was  the 
practice  of  the  sessions.  In  Rex  v.  The  Justices  of  Lancashire,  7  B. 
&  Cr.  691,  the  circumstances  were  the  same  as  those  of  Rex  v.  27l6 
Justices  of  Wiltshire.  In  Regina  v.  The  Justices  of  Surrey,  3  New  Sess. 
Cas.  531,  the  court  interfered,  but  only  upon  the  ground  that  the 
sessions  had  made  a  rule  requiring  conditions  distinct  firom  and  in 
addition  to  the  steps  required  by  law.  In  Regina  v.  TJie  Justices  of 
Monmouthshire,  3  Dowl.  310,  Patterson,  J.,  said,  "  If  the  court  in  the 
case  of  Rex  v.  The  Justices  of  Wiltshire  means  only  that  "W-e  might 
interfere  where  there  is  no  rule,  it  is  quite  right ;  if  it  means  that  we 
are  to  interfere  in  all  cases  where  there  is  an  existing  rule,  I  should 
haye  considerable  doubt."  The  sessions  had  a  perfect  right  to  make 
this  rule ;  and  so  far  firom  its  being  unreasonable,  so  as  to  make  it  an 
illegal  rule,  it  appears  from  the  affidavit  that  it  was  quite  reasonable. 
This  court  will  not  interfere  with  the  discretionary  power  of  the  ses- 
sions. Rex  V.  ITla  Justices  of  the  West  Riding  of  Yorkshire,  5  B.  & 
Ad.  667. 

Huddlestone,  in  support  of  the  rule.  Regina  v.  The  Justices  of  Mon- 
muthshire  and  Regina  v.  The  Justices  of  Montgomeryshire,  2  New  Sess. 
Cas.  78,  are  cases  in  which  the  rule  of  practice  was  one  in  reference 
to  the  adjournment  of  an  appeal ;  and  there  was  nothing  so  peculiar 
in  those  cases  as  to  induce  the  court  to  interfere.  The  rule  of  the 
sessions  is  one  which  cannot  be  supported. 

[Crompton,  J.  Can  you  show  me  that  I  have  the  power  to  inter- 
fere with  the  mode  in  which  the  justices  have  exercised  their  discre- 
tion?] 

In  Rex  V.  The  Justices  of  Wiltshire,  Lord  EUenborough  said, "  The 
niagbtrates  certainly  had  a  discretion  to  exercise,  but  we  have  also  a 
tind  of  visitorial  jurisdiction  over  them." 

[Crompton,  J.  Where  there  is  a  discretion  in  the  court  below,  they 
ongbt  to  decide  whether  they  will  exercise  it.] 

There  may  be  rules  which,  though  reasonable  and  legal  in  them- 
selves, become  illegal  and  unreasonable  when  applied  to  particular 
cases. 

(Crompton,  J.  The  sessions  can  surely  make  some  order  with  re- 
spect to  entering  appeals.  It  is  like  the  entering  records  at  Nisi  Prius.] 

By  the  statute  itself,  they  are  "  to  hear  and  determine"  the  matter 
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of  such  appeal.  [He  also  cited  Regina  v.  The  Justices  of  the  West  Rid- 
ing  of  Yorkshire^  2  Q.  B.  705 ;  Regina  v.  The  Justices  of  Merionethshire^ 
1  New  Sess.  Cas.  277 ;  and  Regina  v.  Tlie  Justices  of  Glamorgan- 
shir  e^  4  New  Sess.  Cas.  110. 

Cut.  adv.  vuU. 

Nov.  25.  Crompton,  J.  This  is  certainly  a  case  of  very  consider- 
able hardship.  The  applicant  had  given  the  propw  notice  of  appeal, 
had  entered  into  the  necessary  recognizances,  and  attended  the  ses- 
sions. The  usage  of  the  sessions  was  for  the  magistrates  to  meet  on 
the  Tuesday  and  transact  some  magisterial  and  other  business,  and 
then  adjourn  the  general  business  of  the  sessions  to  the  next  day. 
The  parties  were  bound  over,  anS  ordered  to  attend  on  the  Wednes- 
day. This  circumstance  may  have  misled  the  appellant  He,  how- 
ever, appeared  in  court  with  his  attorney,  (who  also  appears  to 
have  been  ignorant  of  the  usage  of  the  sessions),  and  was  then 
told  by  the  clerk  of  the  peace  that  he  could  not  be  allowed  to  enter 
his  appeal,  except  by  a  special  application  to  the  court  He  made  a 
special  application,  which  the  court  refused.  I  can  hardly  imagine  a 
case  in  which  the  magistrates  could  be  more  clearly  called  on  to  relax 
their  rule  than  the  present,  and  I  cannot  but  say  that  the  discretion 
of  the  magistrates  was  improperly  exercised.  But  still  we  must  be 
guided  by  general  rules.  It  was  argued  that  this  court  has  a  discre- 
tionary power  over  the  discretionary  power  of  the  sessions,  and  the 
case  of  Rex  v.  The  Justices  of  Wiltshire  was  cited,  in  which  Lord 
EUenborough  says  that  this  court  has  a  visitorial  power  over  the 
sessions,  fi  appears  to  me  very  questionable  indeed  whether  these 
cases  go  to  the  extent  of  saying  that  we  can  interfere  with  the  discre- 
tionary power  of  the  sessions,  and  they  are  much  qualified  by  what 
fell  from  Parke,  B.,  in  Rex  w.The  Justices  of  the  West  Riding  of  York- 
shire, 5  B.  &  Ad.  667 ;  he  disapproved,  during  the  argument,  of  the 
language  held  in  the  case  of  Rex  v.  ITie  Justices  of  Wiltshire^  and  in 
his  judgment  said,  "  We  have  no  right  to  interfere  with  the  discre- 
tionary power  of  the  sessions ;  where  they  have  that  power  their 
discretion  is  to  be  confided  in."  I  entirely  concur  in  this  language, 
and,  upon  the  question  as  to  whether  we  should  interfere  with  the 
discretion  of  the  sessions,  I  feel  myself  obliged  to  say  that  we  cannot 
act  upon  those  old  cases.  Where  the  rule  of  a  sessions  is  not  invalid 
or  unreasonable,  and  is  acted  upon  by  the  sessions,  a  court  of  law 
ought  not  to  interfere.  But,  however,  in  the  present  case  the  affida- 
vits are  so  very  indistinct  that  I  entertain  cqnsiderable  doubt  what 
the  practice  really  was,  and  how  far  the  sessions  acted  upon  it,  so  as 
to  make  out  a  case  that  there  is  a  distinct  rule  of  practice.  There 
appears,  therefore,  to  be  sufficient  reasons  for  this  writ  to  go ;  but  if 
on  the  return  it  should  appear  that  it  was  purely  a  matter  of  discre- 
tion with  the  justices,  and  that  they  exercised  that  discretion,  the 
peremptory  writ  ought  not  to  go.  I  think  it  very  desirable  that,  as 
there  are  contradictory  decisions,  the  matter  should  be  brought  before 
the  full  court  I  am,  however,  clearly  of  opinion  that  where  the  ses- 
sions have  a  discretionary  power  we  ought  not  to  interferci  and  that 
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such  interference  would  be  most  dangerous,  and  unfounded  in  point 
of  law ;  but  in  the  present  case  there  is  sufficient  doubt  upon  the 
affidavits  to  admit  of  the  writ  going. 

Rule  absolute. 


COUNTY  COURT  APPEAL. 

Wildes  v.  Morris.^ 

December  1,  1852. 

CUrk  of  ihe  Peace  —  Sheriff —  Levying  of  Fines  —  69   Geo.  3, 
C.28  — 3  Geo.  4,  c.  46. 

Bj  the  3  Geo.  4,  c.  46,  8.  2,  fines  imposed  at  qaarter  sessions  are  to  be  inserted  on  the  roll  b^ 
the  clerk  of  the  peace,  and  a  copy  thereof,  together  with  a  writ  of  dUtringas  and  capias^  is 
to  be  sent  by  him  withhi  twenty-one  days  to  we  sheriff,  which  is  to  be  the  sheriff's  aatho- 
rity  for  levying  such  fines.  By  sect  3,  the  clerk  of  the  peace,  before  sending  the  roll  to  the 
sheriff,  is  to  make  oath  that  the  roll  is  truly  made  up,  and  that  the  fines  are,  to  the  best  of 
his  knowledge,  inserted  therein,  and  that  all  fines  paid  to  or  received  by  him  are  inserted 
therein,  without  any  wilful  omission :  — 

Bdl,  that  on  snch  roll  and  writ  being  sent  to  the  sheriff,  his  duty  is  not  merely  ministerial ; 
hot  thftt,  if  he  has  received  the  fine,  he  must  not  proceed  to  levy  it,  although  it  may  ap- 
pear upon  the  roll  to  be  unpaid. 

HddL,  also,  that  if  the  clerk  of  the  peace  has  received  the  fine,  he  must  enter  it  upon  the  roll 
as  paid  ;  and  that  if  the  sheriff  has  received  it,  and  that  fact  is  known  to  the  clerk  of  the 
peace,  he  may  enter  it  upon  the  roll  as  paid ;  but  qwxre^  in  this  latter  case,  if  he  is  bound 
so  to  enter  it  ? 

By  the  59  Geo.  3,  c.  28,  two  courts  may  be  held  at  qaarter  sessions,  and  the  clerk  of  the  peace 
is  to  appoint  a  fit  and  suflScient  person  to  record  the  proceedings  in  the  second  court,  and 
sadi  proceedings  are  to  be  delivered  over  to  the  clerk  of  the  peace,  and  to  be  equally 
deemed  a  part  of  the  records  as  if  recorded  by  the  derk  of  the  peace  himself,  and  the  jus- 
tices may  make  an  order  on  the  treasurer  to  pay  to  the  clerk  of  the  peace  such  sum  as 
they  shall  deem  a  reasonable  remuneration  to  Uie  clerk  for  such  purpose. 

(^uere,  whether  the  person  so  appointed  is  the  servant  of  the  derk  of  the  peace,  so  as  to 
render  the  latter  liable  for  the  negligence  of  the  former,  or  so  as  to  make  a  receipt  by  such 
person,  of  a  fine  imposed  at  quarter  sessions,  a  receipt  by  the  derk  of  the  peace  ? 

(^Ktre  also,  if  snch  person  has  authority  to  receive  fines  imposed  at  quarter  sessions,  so  as 
thereby  to  charge  the  derk  of  the  peace  with  the  receipt  of  them  ? 

Where  such  person  had  received  in  court  a  fine  so  imposed,  and  had  handed  it  over  to  the 
imdersherin,  but  made  no  record  of  such  payment,  and  the  clerk  of  the  peace,  not  knowing 
&at  such  payment  had  been  made,  inserted  the  fine  on  the  roll  as  unpaid,  and  the  sheriff 
thereupon  levied  the  fine :  — 

Hielc/,  that  the  clerk  of  the  peace  was  not  bound  to  enter  the  fine  as  paid  unless  his  appointee 
was  his  servant,  acting  within  his  authority. 

Bdi,  also,  that  the  sheriff  ought  not  to  have  levied  the  fine ;  and,  per  Erle,  J.,  that  he  was 
RspoQsible  to  the  party  levied  upon  for  having  done  so. 

This  was  an  action  tried  at  the  County  Court  of  Kent,  holden  at 
Maidstone,  before  the  judge  of  the  court  and  a  jury.    The  particulars 


^  16  Jar.  1115 ;  22  Law  J.  Rep.  (k.  s.)  M.  C.  4.   Coram  Colebii>ob  and  Erle,  JJ. 
▼OL.   XIV.  16 
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of  the  plaintiff's  demand  annexed  to  his  plaint  were  as  follows :  — 
"  In  the  County  Court  of  Kent,  at  Maidstone.  Between  William 
Morris,  plaintiff;  and  Henry  Atkinson  Wildes,  deputy  clerk  of  the 
peace  for  the  county  of  Kent,  defendant.  The  plaintiff  claims  of  the 
defendant  the  sum  of  50Z.  for  damages ;  for  that  at  the  general  quar- 
ter sessions  of  the  peace  for  the  western  division  of  the  coiinty  of 
Kent,  held  at  Maidstone,  on  the  6th  January,  1852,  certain  justices, 
forming  a  sufficient  quorum,  sat  apart  in  a  second  court  for  the  trans- 
action of  the  business  of  the  sessions:  that  the  plaintiff  was  then  and 
there  convicted  of  two  several  assaults,  and,  being  so  convicted,  was 
ordered  by  the  said  justices  to  pay  two  certain  fines,  to  wit,  AL  and 
2/.,  which  fines  the  said  plaintiff  then  and  there  paid  to  a  certain 
Henry  Dudlow  Wildes,  then  sitting  in  such  second  court  aforesaid,  as 
assistant  deputy  clerk  of  the  peace,  having  been  appointed  by  the 
defendant  as  a  fit  and  sufficient  person  to  record  the  proceedings  taken 
by  and  before  the  said  justices  so  sitting  apart ;  and  the  said  Henry 
Dudlow  Wildes,  then  and  there  so  carelessly  and  negligently  recorded 
the  said  proceedings,  that  he  omitted  to  record  the  payment  of  the 
said  fines  by  the  plaintiff,  and  in  consequence  of  such  carelessness 
and  negligence,  when  the  roll  of  fines,  amerciaments,  and  recogni- 
zances of  the  said  quarter  sessions,  directed  by  law  to  be  made  up  by 
the  clerk  of  the  peace,  was  made  up  by  and  under  the  direction  of 
the  defendant,  the  name  of  the  plaintiff  was  inserted  in  the  list  of 
the  persons  in  the  said  roll  liable  to  be  levied  upon,  and  to  pay  fines, 
&c.,  though  his  name  ought  to  have  been  in  the  list  of  persons  in  the 
roll  contained  that  are  expressed  as  having  paid  their  fines,  &c. ;  and 
the  defendant  then,  as  by  law  directed,  sent  a  copy  of  the  said  roll, 
with  the  proper  wTit  attached  thereto,  to  the  sheriff  of  the  said  coun- 
ty ;  and  the  sheriff  then,  after  the  premises,  and  by  reason  thereof, 
arrested  the  said  plaintiff,  and  imprisoned  him ;  and  the  plaintiff  says, 
that  his  arrest  and  imprisonment  arose  from  the  negligence  of  the 
defendant,  through  and  by  the  aforesaid  negligence  of  his  said  ap- 
pointed assistant  and  servant,  and  the  plaintiff  suffered  great  shame 
and  distress  of  mind,  &c.,  to  his  damage  of  50Z."  The  facts  which 
Avere  proved  or  admitted  were,  that  the  plaintiff  was  indicted  at  the 
January  quarter  sessions  for  the  county  of  Kent,  at  Maidstone,  for 
two  assaiilts  in  1852.  He  was  tried  in  a  second  court,  constitiited 
under  the  59  Geo.  3,  c.  28,  and  5  &  6  Vict.  c.  38,  s.  4,  in  which  court 
Mr.  Henry  Dudlow  Wildes,  a  solicitor  and  partner  in  business  with 
the  defendant,  who  is  a  solicitor,  and  the  deputy  clerk  of  the  peace 
for  the  county  of  Kent,  recorded  the  proceedings,  the  said  H.  D. 
Wildes  having  been  duly  appointed  for  that  purpose,  under  the  first 
of  the  above-mentioned  statutes,  by  the  defendant.  The  plaintiff 
was  found  guilty  of  the  assaults,  and  was  adjudged  to  pay  two  seve- 
ral fines,  and  to  be  imprisoned  until  the  fines  were  paid.  The  fines 
were  immediately  paid  by  the  attorney  of  the  plaintiff,  and  while  the 
plaintiff  still  remained  in  the  dock,  to  H.  D.  Wildes.  The  plaintiff 
was  thereupon  discharged,  and  H.  D.  Wildes,  in  the  course  of  five 
minutes,  paid  in  court  the  identical  moneys  received  from  the  plaintiff, 
to  the  undersheriff  of  the  county,  who  was  in  attendance  as  under* 
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sheriff  at  the  quarter  sessions.  H.  D.  Wildes  made  no  minute  or 
memorandum  in  the  session  books  or  elsewhere,  or  otherwise  recorded 
the  receipt  of  the  moneys,  nor  took  or  received  any  receipt  for  the 
same  from  the  undersheriff.  The  defendant,  subsequently  to  the 
quarter  sessions,  and  in  pursuance  of  the  stat.  3  Geo.  4,  c.  46,  sent  a 
copy  of  the  roll,  in  the  2d  section  of  that  statute  mentioned,  together 
with  a  writ  of  distringas  and  capias  thereto  annexed,  to  the  sheriff 
of  the  county.  The  plaintiff's  name  appeared  upon  the  copy  so  sent, 
with  the  sums  of  4/.  and  2/.  respectively  against  it,  and  such  sums 
appeared  thereon  as  still  due  from  the  plaintiff,  the  said  roll  contain- 
ing no  entry  of  the  payment  of  those  sums,  or  either  of  them.  The 
plaintiff  was  afterwards  taken  into  custody  by  an  officer  of  the  she- 
riff of  Kent,  the  sheriff  having  issued  his  warrant  to  take  the  plain- 
tiff upon  the  authority  of  the  copy  roll,  with  the  process  annexed,  so 
sent  to  him  by  the  defendant.  The  plaintiff,  upon  his  arrest,  gave 
security  for  his  appearance  at  the  next  quarter  sessions,  and  was 
discharged  from  custody.  He  appeared  at  those  sessions,  and,  on 
explanation  of  the  circumstances  to  the  undersheriff,  was  by  him  dis- 
charged. The  plaintiff  brought  his  action  against  the  defendant  for 
this  alleged  breach  of  duty.  The  defendant,  at  the  close  of  the 
pkintiff's  case,  submitted  to  the  learned  judge,  that  the  facts  disclosed 
no  cause  of  action  on  the  part  of  the  plaintifi'  against  the  defendant, 
and  requested  the  learned  judge  to  nonsuit  the  plaintiff,  or  direct  the 
jury  to  find  a  verdict  for  the  defendant  —  first,  because  H.  D.  Wildes, 
was  not,  in  law,  the  assistant  and  servant  of  the  defendant,  as  alleged 
in  the  plaintiff's  particulars,  and  the  defendant  was  not,  therefore, 
answerable  for  his  acts  or  omissions;  secondly,  because,  if  the  defend- 
ant could  be  held  answerable  for  the  acts  or  omissions  of  H.  D. 
Wildes,  the  defendant  could  not  be  responsible  for  not  receiving,  or 
not  entering  upon  the  roll  the  payment  of  the  sums  of  4/.  and  2/.,  as 
H.D.  Wildes  was  not  authorized  to  receive  the  same;  thirdly,  be- 
cause it  was  not  the  duty  of  the  defendant,  as  deputy  clerk  of  the 
peace,  to  have  inserted  in  the  roll  required  to  be  made  up  by  him, 
under  the  3  Geo.  4,  c.  46,  ss.  2,  3,  the  payment  of  the  fines  by  the 
plaintiff,  as  the  same  were  not  paid  to,  or  received  by,  or  ever  came 
to  the  hands  of  the  defendant,  but  immediately  upon  their  receipt  by 
E  D.  Wildes,  were  by  him  handed  over  to  the  undersheriff.  The 
learned  judge  reftised  to  nonsuit  the  plaintiff,  but  decided,  as  to  the 
first  point,  that  according  to  the  59  Geo.  3,  c.  28,  and  5  &  6  Vict.  c. 
38,  8.  4,  the  defendant  was  clearly  responsible  for  the  acts  and  omis- 
sions of  the  officer  appointed  by  him,  and  acting  in  the  second  court ; 
and  as  to  the  second  point,  that  even  if  that  were  not  so,  and  it  was 
no  part  of  the  duty  of  the  clerk  of  the  peace,  or  his  deputy,  to  receive 
the  fines,  still,  as  he  had  in  fact  received  them,  it  was  no  answer  from 
him  to  the  plaintiff,  to  say  that  he  ought  not  to  have  received  them , 
and,  as  to  the  third  point,  that  as  the  roll  was  made  up  by  the  defend- 
ant himself,  and  sent  by  him  to  the  sheriff,  with  a  writ  and  an  oath 
indorsed  on  the  back  of  it  in  a  particular  form,  which  the  learned 
jndge  read,  it  was  for  the  jury  to  consider  whether  the  defendant  had 
not  been  guilty  of  an  omission  in  not  taking  care  that  the  roll  was 
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correctly  made  up  in  every  particular,  because  the  sheriff,  as  a  minis- 
terial officer,  was  bound  to  act  upon  that  roll.  The  learned  judge  left 
the  facts  for  the  consideration  of  the  jury,  who  found  a  verdict  for  the 
plaintiff,  with  10/.  damages.  The  questions  for  the  consideration  of 
the  court  were,  whether  the  ruling  of  the  learned  judge  on  the  several 
points  above  mentioned  was  correct  or  not ;  and  whether  the  learned 
judge,  under  the  circumstances,  was  or  was  not  justified  in  leaving 
the  facts  proved  to  the  consideration  of  the  jury. 

DeedeSj  for  the  appellant.  The  ruling  of  the  judge  was  incorrect. 
First,  the  appellant,  who  is  deputy  clerk  of  the  peace  for  the  county 
of  Kent,  is  not  responsible  for  any  acts  of  the  gentleman  appointed 
by  him  for  the  second  court  at  the  sessions.  The  relationship  of 
master  and  servant  does  not  exist  The  stat  59  Geo.  3,  c.  28,  is  the 
first  statute  which  relates  to  the  second  court  at  sessions.  By  sect.  3, 
"  the  clerk  of  the  peace,  or  his  deputy,  (wherever  two  or  more  justices 
shall  sit  apart  at  any  quarter  sessions),  shall  be  authorized  and  re- 
quired to  appoint  a  fit  and  sufficient  person  to  record  the  proceedings 
so  had  before  the  justices  sitting  apart,  and  such  proceedings  shall  be 
delivered  over  to  the  clerk  of  the  peace  or  his  deputy,  and  shall  be 
equaUy  deemed  to  be  a  part  of  the  records  of  such  sessions  as  if  the 
same  proceedings  had  been  recorded  by  the  clerk  of  the  peace  him- 
self;  and  it  shall  be  lawful  for  the  justices  assembled  at  the  quarter 
sessions  to  make  an  order  upon  the  treasurer  of  the  county  to  pay  to 
the  clerk  of  the  peace  such  sum  or  sums  of  money  as  they  shall  deem 
a  fit  and  reasonable  remuneration  to  the  clerk  of  the  peace  for  such 
purpose  as  aforesaid.  The  5  &  §  Vict  c.  38,  s.  4,  also  refers  to  such 
second  court  of  quarter  sessions.  There  is  no  complaint  that  the  per- 
son appointed  was  not  fit  or  sufficient  A  clerk  of  the  peace"  might 
be  liable  if  his  appointee  was  unfit  That  part  of  the  section  which 
states  that  the  proceedings  recorded  by  this  person  are  to  be  the  same 
as  if  recorded  by  the  clerk  of  the  peace  himself,  means  that  when 
handed  over  to  the  clerk  of  the  peace  they  are  to  become  part  of  the 
records  of  the  court 

[Coleridge,  J.  The  clerk  of  the  peace  receives  the  remuneration, 
and  might  pay  less  to  the  assistant  than  he  himself  receives.] 

The  clerk  of  the  peace  is  the  only  officer  known  to  the  justices  at 
sessions,  and  therefore  the  remuneration  is  to  be  paid  to  him.  If  the 
view  of  the  judge  be  correct,  then,  although  the  clerk  of  the  peace  has 
appointed  a  fit  person,  he  may  be  liable  to  any  extent  for  his  acts  or 
omissions,  and  this  although  they  perform  their  functions  in  different 
courts,  without  opportunity  of  superintendence  or  controL  If  any 
one  is  liable  it  is  the  appointee  himself.  This  is  not  like  the  case  of 
a  sheriff,  who  is  liable  for  the  acts  of  the  undersheriff  and  bailiffs,  be- 
cause that  proceeds  on  the  ground  that  they  are  one  person ;  Cameron 
V.  Reynolds^  Cowp.  403 ;  and  even  the  sheriff  is  not  liable  in  all  cases, 
as  where  a  bailiff"  acts  upon  the  suggestion  of  a  third  party.  Cook  v. 
Palmer  J  6  B.  &  Cr.  739  ;  Orowder  v.  Longy  8  B.  &  Cr.  598.  Secondly, 
the  duty  of  the  appointee  was  simply  to  record  the  proceedings,  and 
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not  to  go  beyond  the  sentence  —  that  is,  the  imposition  of  the  fine ; 
he  had  nothing  to  do  with  the  payment  of  it. 

[CoLERiDOE,  J.  Is  not  the  act  complained  of,  the  act  of  the  clerk 
of  the  peace  himself,  in  afterwards  making  up  the  record  without 
inserting  this  payment  ?  This  omission  may  have  been  in  consequence 
of  the  act  of  the  appointee,  but  the  statute  requires  the  clerk  of  the 
peace  to  make  the  entry.] 

As  soon  as  the  fine  is  imposed  the  court  has  done  with  the  case, 
and  the  sheriff  then  steps  in  for  the  recovery  of  the  fine.  The  pay- 
ment might  have  been  made  months  after  the  fine  was  imposed.  The 
appointee  here  received  it  as  agent  of  the  undersherifF,  as  the  gaoler 
would  have  received  it.  It  is  the  duty  of  the  sheriff  or  his  deputy,  to 
attend  the  quarter  sessions  for  the  purpose  of  receiving  fines.  Dal- 
ton's  Country  Justice,  tit.  "  Sessions,"  (3),  p.  458 ;  5  Burn's  Justice, 
"  Sheriff."  Thirdly,  as  to  the  making  up  of  the  roll.  The  stat  3 
Geo.  4,  c  46,  s.  2,  enacts  that  fines  imposed  at  quarter  sessions  are  to 
be  certified  to  the  clerk  of  the  peace  on  or  before  the  ensuing  quarter 
sessions,  and  he  is  to  copy  them  on  a  roll,  and  within  twenty-one 
days  send  a  copy  thereof,  with  a  writ  of  distringas  and  capias,  or  fiert 
facias  and  capias,  to  the  sheriff  of  the  county,  which  shall  be  the 
sheriff's  authority  for  proceeding  to  the  unmediate  levying  of  such 
fines.  By  sect  3,  the  clerk  of  the  peace  is  to  make  oath  that  the  roll 
is  truly  made  up,  and  that  the  fines  are,  to  the  best  of  his  knowledge, 
inserted  in  the  roll,  and  that  aU  fines  which  have  been  paid  to  or 
received  by  him  are  inserted  therein,  without  any  wilful  discharge  or 
omission.^  The  roll  did  not  contain  any  entry  of  the  fines  having 
been  paid,  but  at  the  time  when  the  sheriff  received  it,  he  had  the 
fines  in  his  pocket  He  knew  by  Morris  not  being  in  gaol  that  he 
must  have  paid  the  fines.  Is  the  clerk  of  the  peace  to  find  out  whether 
the  sheriff  to  whom  he  sends  the  roll,  has  received  the  fines  ?  The 
sheriff  and  his  officers  may  receive  them  at  any  time,  but  the  clerk  of 
the  peace  could  not  well  do  so. 

[Coleridge,  J.  The  oath  implies  that  some  fines  may  be  paid  to 
him;  sects.  2  and  3  both  speak  of  fines  "  paid  "  or  "  to  be  paid."] 


\  3  Geo.  4,  c  46,  s.  3.  "  The  clerk  of  the  peace  or  town  clerk  shalli  before  he  shall 
deHyer  the  roll  to  such  sheriff,  bailiff,  or  officer,  contauAn^  the  fines,  issues,  amercia- 
ments,  forfeited  recognizances,  sum  or  sums  of  money  paid  or  to  be  paid  in  lieu  or 
satisfaction  of  them,  or  any  of  them,  and  is  hereby  required  to  make  oath  before  any 
jwdce  of  the  peace  for  the  county,  riding,  city,  borough,  or  place  for  which  such  clerk 
of  the  peace  or  town  clerk  shall  act,  which  oath  shall  be  inaors^  on  the  back  of  the 
^t,  or  of  the  aald  roU  attached  thereto,  such  clerk  of  the  peace  or  town  clerk  statins 
tWin  all  such  fines,  issues,  amerciaments,  forfeited  reco^oLzancos,  sum  or  sums  of 
Qwnejr  which  shall  have  been  paid  or  otherwise  accounted  for,  and  such  oath  shall  be 

made  in  the  form  following :  —  *  I, ,  make  oath,  that  this  roll  is  truly  and  carefully 

made  up  and  examined,  and  that  all  fines,  issues,  amerciaments,  recognizances,  and  for- 
feitures which  were  set,  lost,  imposed,  or  forfeited,  and  in  right  and  due  course  of  law 
oa^t  to  be  levied  and  paid,  are,  to  Uie  best  of  my  knowle(^  and  understanding,  in- 
serted in  the  said  rdl,  and  that  in  the  said  roll  are  also  contsuned  and  expressed  all  such 
fines  as  have  been  paid  to  or  received  by  me,  either  in  court  or  otherwise,  without  any 
^^ilfiil  or  fraudulent  dischanre,  omismon,  misnomer,  or  defect  whatever.  So  help  me 
God.'"  B  »  ,  »  .  r 
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The  word  "  wilful,"  in  the  oath,  applies  to  "  omission,"  as  well  as  to 
"  discharge."  The  10th  section  seems  to  provide  for  the  remedy  for 
the  omission  or  neglect  mentioned  in  the  3d  section. 

[Coleridge,  J.  But  there  is  a  common-law  remedy  for  imprison- 
ment.    That  section  might  apply  if  there  had  been  ho  imprisonment) 

Upon  the  strict  reading,  if  Is.  had  been  paid  and  not  entered,  the 
clerk  would  be  liable.  Here  the  party  to  whom  the  roll  was  sent  had 
full  knowledge  of  the  fact 

[Coleridge,  J.  But  if  the  clerk  of  the  peace  contributed  to  the  act, 
the  misconduct  of  another  party  will  not  excuse  him.  The  clerk 
could  easily  have  discovered  whether  the  payment  was  made.] 

The  roll  is  to  be  made  up  within  twenty-one  days,  and  fines  might 
be  paid  after  that  The  sheriff  is  not  merely  a  ministerial  officer ;  he 
has  knowledge  of  the  faets,  and  ought  to  look  to  the  roll,  and  see 
whether  the  parties  therein  named  are  in  prison  or  not. 

[Coleridge,  J.  By  sect  14,  a  duplicate  of  the  roll  is  to  be  deli- 
vered into  the  Court  of  Exchequer,  to  the  intent  that  the  sheriff  may 
be  charged  in  his  accounts  with  the  moneys  levied  and  received  by 
him  on  such  writs  or  otherwise. 

Erle,  J.  The  sheriff  renders  his  account  annually,  and  the  roll  is 
to  be  a  check  upon  him.l 

In  practice  the  clerk  of  the  peace  is  never  called  upon  to  account, 
but  hands  over  what  he  receives  to  the  sheriff. 

[Erle,  J.  According  to  that,  the  return  should  state  that  the  fines 
are  unpaid,  and  then  the  sheriff  should  account  for  them.] 

Ribton^  for  the  respondent  The  duty  of  the  sheriff  was  to  levy, 
but  he  could  not  do  so  until  he  was  set  in  motion  by  the  clerk  of  the 
peace.  The  stat  3  Geo.  4,  c.  46,  makes  the  clerk  responsible  for  the 
correctness  of  the  roll  which  he  issues  to  the  sheriff,  who  is  bound  to 
obey  it,  and  the  writ  annexed  to  it  The  oath  taken  by  the  clerk 
strongly  fortifies  this  view. 

[Coleridge,  J.  If  the  sheriff  has  received  the  money,  is  he  bound 
to  levy?  If  not,  the  judge  was  wrong  in  saying  that  the  sherifi*  was 
merely  a  ministerial  officer ;  and  that  is  a  very  important  part  of  the 
ruling. 

Erle,  J.  If  the  action  had  been  against  the  sheriff,  he  would  have 
been  responsible,  and  cduld  not  have  pleaded  the  roll  as  his  justifica- 
tion. He  is  ministerial  dd  usque  to  take  the  money,  but  not  to  take 
the  money  and  then  to  take  the  man  also.] 

It  had  been  previously  decided  in  the  same  county  court,  in  an  ac- 
tion against  the  sheriff  at  the  suit  of  the  same  plaintiff,  that  the  roll 
was  a  justification  to  the  sheriff. 

[Coleridge,  J.  With  regard  to  the  oath,  the  clerk  is  to  state  whe- 
ther the  fines  have  been  paid  to  him  or  not  It  is  in  efTect  this  — so 
far  as  I  know,  they  have  not  been  levied ;  that  would  still  leave  it 
open,  if  the  sheriff'  knew  the  fact 

Erle,  J.  The  oath  is,  in  effect,  to  verify  a  list  of  fines  paid  to  the 
clerk.  Is  he  to  swear  as  to  the  payment  to  third  parties,  though  he 
knows  nothing  about  it  ?     The  writ  from  the  clerk  of  the  peace  is 
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not  absolnte,  bat  "  so  that  the  money  may  be  ready  for  payment "  at 
the  next  quarter  sessions.  If  he  has  received  the  money,  that  is 
sufficient.] 

Coleridge,  J.  If  the  judge  had  said,  as  I  think  he  should,  that 
the  sheriff  was  to  judge  whether  the  fine  was  paid  or  not,  it  would 
have  been  important  to  have  seen  what  the  sheriff  actually  did  know 
of  the  matter;  but,  by  the  ruling  of  the  judge,  the  receipt  by  the 
sheriff  was  made  utterly  immaterial.  There  must  be  a  new  trial  on 
the  ground  of  misdirection ;  for  when  the  judge  told  the  jury  that  the 
sheriff  was  merely  a  ministerial  officer,  he  made  many  material  cir- 
cumstances immaterial,  and  so  withdrew  them  from  the  consideration 
of  the  jury.  The  2d  section  and  the  oath  in  the  3d,  show  that  he 
was  wrong  in  this.  If  ever  you  should  give  a  reasonable  construction 
to  an  enactment^  it  is  where  an  oath  forms  part  of  it.  The'  oath  is 
positive  as  to  the  fines  which  have  been  paid  to  the  clerk  of  the  peace, 
but  only  conjectural  as  to  fines  which  may  have  been  paid  to  the  she- 
rilT  in  the  twenty-one  days.  It  may  be  under  the  positive  part  of 
the  oath  that  the  clerk  has  made  default,  but  the  circumstances  are 
not  at  present  sufficiently  ascertained  for  us  to  give  an  opinion  on 
that  point  The  duty  of  the  sheriff  is  not  merely  ministerial,  and  we 
raust  not  take  the  part  of  the  oath  which  is  only  conditional  —  that 
is,  subject  to  his  having  received  it  —  as  absolute.  Where  a  clerk  of 
the  peace  has  received  the  fine  himself,  and  omits  to  return  it,  and  the 
sheriff,  not  knowing  it  has  been  paid,  proceeds  to  levy  it,  here,  although 
the  sheriff  is  not  wholly  firee  from  negligence,  as  he  might  have  made 
inquiry  upon  the  subject,  yet  the  clerk  of  the  peace  is  liable,  because 
the  misconduct  of  a  third  party  will  not  afford  any  justification  to 
hira.  But  here  the  money  was  never  paid  to  the  clerk  of  the  peace 
absolutely,  unless  there  was  such  a  relation  as  to  make  the  appointee 
his  servant  We  have  not,  however,  sufficient  materials  ip  decide 
that  question.  The  facts  of  the  appointment  being  by  the  clerk  of 
the  peace,  and  of  the  clerk  receiving  the  remuneration,  seem  to  show 
that  the  appointee  is  his  servant ;  but  then  he  may  have  exceeded  his 
authority ;  and  all  these  circumstances  should  be  inquired  into. 

Erle,  J.  I  am  of  the  same  opinion.  I  altogether  dissent  from  the 
conclusion  of  the  judge,  that  the  sheriff  was  bound  to  levy  under  the 
writ,  although  he  had  received  the  fine.  It  is  the  duty  of  the  sheriff 
to  attend  the  criminal  court,  and  to  take  notice  of  its  sentences  ;  he 
has  authority  to  receive  the  fine  at  any  time,  and,  indeed,  is  bound  to 
do  so,  if  it  is  offered.  The  clerk  of  the  peace,  if  certain  of  the  fine 
having  been  paid,  should,  in  the  discharge  of  his  duty,  enter  it  as 
paid ;  but  I  am  not  clear  that  he  would  be  answerable  if  he  entered 
as  nnpaid  what  had  been  paid  to  the  sheriff.  What  is  payment  to  a 
sheriff  is  often  a  contestable  fact.  He  may  enter  it  as  paid,  but  I 
hesitate  to  say  that  he  would  be  responsible  if  he  did  not  do  so.  I 
am  clear  that  under  this  writ  the  sheriff,  if  he  has  received  the  money 
before  the  writ  comes  to  his  hands,  must  not  levy,  and  that  he  cannot 
justify  under  the  roll  or  writ,  in  an  action  against  him  for  making  a 
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levy  under  such  circumstances.  I  am  of  opinion  that  under  the  sta- 
tute the  clerk  of  the  peace  may  receive  fines ;  and  if,  after  having  done 
so,  he  does  not  enter  them  as  paid,  he  would  be  responsible.  But 
this  fine  was  not  paid  into  his  hands ;  and  one  question  would  be, 
whether  the  assistant  had  independent  authority.  Is  the  hand  of  the 
assistant  the  hand  of  the  clerk  of  the  peace  ?  As  the  statute  says 
the  clerk,  of  the  peace  is  to  have  the  remuneration,  and  as,  if  he  were 
to  put  an  articled  clerk  of  his  own  in,  he  might  put  the  remuneration 
into  his  own  pocket,  there  is  strong  evidence  to  show  that  the  ap- 
pointee, as  he  has  been  called,  was  a  servant  of  the  defendant;  but 
that  fact  is  not  ascertained. 

New  trial  without  costs. 

The  Court  at  first  were  about  to  grant  the  costs,  but,  on  conside- 
ration, said  they  were  of  opinion  that  there  were  special  circumstances 
in  the  case  which  ought  to  prevent  the  costs  of  the  new  trial  from 
being  granted. 
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IN  THE  EXCHEQUER  CHAMBER. 

The  Great    Northern   Railway  Company  v.  Harrison  and 

others.^ 

June  16  and  17,  1852. 

Implied  Covenant  —  Construction—  Condition  precedent —  Readiness 

and  Willingness. 

An  indenture  between  the  plaintiffs  below  and  the  defendants  below,  (a  railway  company), 
after  reciting  that  the  defendants  were  desirous  of  being  supplied  with  350,000  railway 
sleepers,  and  that  the  plaintiffs  were  willing  to  supply  them  according  to  the  terms  of  a 

rification  and  tender,  contained  a  covenant  by  the  plaintiffs  that  uiey  would  supply 
sleepers  within  the  time  specified,  "  as,  and  when,  and  in  such  quantities,  and  in  such 
manner  "  as  the  engineer  of  the  company,  by  order  in  writing,  "  from  time  to  time,  or  at 
tnr  time  within  the  period  limited  by  the  specification,  should  require."  The  specification 
stated  that  the  number  of  sleepers  required  was  350,000 ;  that  one  half  would  have  to  be 
ddivered  in  1847,  and  the  remainder  by  midsummer,  1848.  The  deed  also  contained  pro- 
Tisos  that  the  engineer  might  vary  the  times  of  delivery ;  that  the  company  should  retain 
2,000/.  in  their  hands  as  security  for  the  performance  of  the  contract,  and  should  pay  u 
ever  within  two  months  after  all  the  sleepers  had  been  delivered  j  and  that  the  contract 


1  16  Jur.  565 ;  22  Law  J.  Rep.  (n.  b.)  C.  P.  49.     Error  from  the  Common  Pleas. 
Cmm  Parke,  B.,  Wightman,  J.,  ErLb,  J.,  Platt,  B.,  IVIartin,  B.,  and  Cromp- 
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might  be  put  an  end  to  upon  default  made  by  the  plaintiffs,  or  upon  their  bankruptcy  or 
insolvency :  — 

Held,  First,  that  there  was  an  implied  covenant  on  the  part  of  the  company  to  take  the 
whole  number  of  350,000  sleepers. 

Secondly,  that  an  order  by  the  engineer  was  a  condition  precedent  to  any  delivery  of  the 
sleepers  by  the  plaintiffs. 

Thirdly,  that  the  company  were  bound  to  cause  such  order  to  be  given  within  the  time 
limited  by  the  specincation. 

Fourthly,  that  although  the  engineer  had  power  to  alter  the  time  for  the  delivery  of  the 
sleepers,  such  power  was  to  be  exercised  within  the  period  limited  by  the  specification. 

Fifthly,  that  the  engineer,  as  to  matters  in  which  he  had  a  discretion,  e.  g.  as  to  varying  the 
time  of  delivery  of  the  sleepers,  stood  in  the  position  of  arbitrator  between  the  parties,  but 
as  to  giving  the  order  for  me  delivery  he  was  a  mere  agent  of  the  company. 

The  only  legitimate  rule  of  construction  is  to  ascertain  the  meaning  from  the  language  used 
in  the  instrument,  coupled  with  such  facts  as  are  admissible  in  evidence  to  aid  its  expla- 
nation.—  Per  Parke,  B. 

In  an  action  upon  the  above  deed,  on  the  ground  that  the  company  had  not  given  any  order 
for  the  delivery  of  sleepers  within  the  specified  period :  — 

Hdd^  that  it  was  unnecessary  to  aver  readiness  and  "willingness  to  deliver  them,  as  the  plain- 
tiffs were  not  bound  to  be  ready  and  willing  until  the  order  was  given. 

This  was  a  writ  of  error  upon  the  judgment  of  the  Court  of  Com- 
mon Pleas,  which  had  been  given  for  the  plaintiffs  below,  upon 
demurrer,  to  several  pleas  of  the  defendants,  and  also  upon'judgment 
non  obstante  veredicto  for  the  plaintiffs,  upon  the  third  plea.  The 
case  in  the  court  below  is  reported  16  Jur.  453 ;  s.  c.  8  Eng.  Rep. 
469,  where  the  pleadings  and  the  deed  upon  which  the  question 
turned  are  sufficiently  set  forth. 

Bovill,  (Raymond  with  hini),  for  the  plaintiffs  in  error,  (the  de- 
fendants below).  The  declaration  is  bad,  and  the  third  plea  good. 
The  action  was  by  contractors  against  a  railway  company,  upon  a 
contract  for  the  supply  of  railway  sleepers,  and  the  only  breach  averred 
in  the  declaration  was,  that  the  engineers  of  the  company  did  not  give 
any  orders  within  the  time  specified  for  the  delivery  of  the  said  sleep- 
ers. The  question  on  the  plea  would  resolve  itself  into  an  objection 
to  the  declaration,  namely,  that  it  did  not  aver  that  the  company  had 
notice  of  the  plaintiff's  readiness  and  willingness  to  deliver  the 
sleepers.  The  deed  set  forth  in  the  declaration,  and  upon  the  con- 
struction whereof  the  main  point  as  to  the  obligation  of  the  com- 
pany to  take  the  sleepers  arises,  recited  that  the  company  were  desir- 
ous of  being  supplied  with  350,000  sleepers,  but  it  did  not  state  that 
they  had  agreed  to  take  them.  According  to  the  specification  which 
is  there  referred  to,  one  half  of  the  sleepers  were  to  be  delivered  in 
1847,  and  the  remainder  by  midsummer,  1848.  It  was  then  recited 
that  the  contractors  were  willing  to  supply  the  sleepers  upon  the 
terms  in  the  specification  and  tender,  but  it  was  not  recited  that  the 
company  agreed  to  take  them,  nor  was  it  an  unreasonable  arrange- 
ment, considering  the  nature  of  railway  companies,  that  they  should 
not  be  bound  to  take  them.  Then  follow  the  covenants  of  the  con- 
tractors, which  are  not  in  consideration  of  the  company  agreeing  to 
take  the  sleepers,  but  in  consideration  of  "  the  covenants  and  agree- 
ments "  of  the  company. 
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The  first  part  of  the  deed  contains  the  covenants  of  the  contract- 
ors, and  is  their  language.  In  Elderton  v.  Emmensy  4  C.  B.  479, 
great  reliance  was  placed  upon  the  term  "  agreed,"  as  importing  the 
language  of  both  parties;  but  that  word  is  not  found  here.  The 
language  in  the  deed,  on  which  the  other  side  rely  as  creating  a  cove- 
nant upon  the  part  of  the  company  to  take  the  sleepers,  is  put  in  for 
the  company's  benefit,  and  is  a  mere  qualification  of  the  contractors' 
covenant  K  it  had  stood  on  the  specification,  the  contract  would 
have  been  satisfied  by  the  delivery  of  the  sleepers  a  reasonable  time 
before  the  end  of  the  days  therein  mentioned ;  Startup  v.  Macdonaldy 
6  Man.  &  G.  593 ;  and  this  covenant  was  to  entitle  the  company  to 
an  earlier  delivery.  The  words  are,  "  that  the  contractors  shall, 
within  the  times  and  at  the  place  mentioned  in  the  said  specification, 
as,  and  when,  and  in  such  quantities,  and  in  such  manner  as  Joseph 
Cnbitt  or  John  Miller,  or  other  the  principal  engineer,  or  one  of  the 
principal  engineers  for  the  time  being  of  the  company,  shall, 
by  order  or  requisition  in  wjriting  under  his  hand,  from  time  to 
time,  or  at  any  time  within  the  period  limited  by  the  specification, 
xequire,"  supply  the  company  with  the  sleepers.  This  is  a  covenant 
to  deliver  as  and  when  required,  not  a  covenant  by  the  company 
to  require;  and  its  utmost  effect  is  to  make  the  requirement  a 
condition  precedent  to  their  right  of  complaint  for  non-delivery. 
There  is  a  subsequent  proviso  for  the  engineer  to  change  the  time 
of  delivery  if  he  thinks  proper.  How,  then,  can  a  covenant  be 
implied  that  he  shall  give  orders  for  the  delivery  within  the  time 
mentioned  in  the  specification  ?  He  might  have  ordered  the  sleepers 
after  midsummer,  1848.  The  company  then  covenant  to  pay,  upon 
the  certificate  of  their  engineer,  for  the  sleepers  delivered ;  and  it  was 
a  condition  precedent  to  the  contractors'  right  to  recover  that  they 
should  have  obtained  such  certificate.  Morgan  v.  Bimie,  9  Bing.  672 ; 
Milner  v.  Field,  5  Exch.  829.  If  the  certificate  was  wrongly  with- 
held, relief  would  be  obtainable  in  equity.  Mlntosh  v.  The  Great 
Western  Railway  Company,  2  Mac.  &  G.  74.  There  is  not  one 
word  throughout  the  deed  by  which  the  company  covenant  to  take 
the  sleepers,  or  that  their  engineer  shall  do  any  thing  but  examine 
them ;  they  have  provided  that  their  engineer  should  have  complete 
cx)ntrol  in  the  matter,  and  this  was  necessary  for  their  protection. 
There  is  an  express  covenant  as  to  the  duty  of  the  engineer  to  exa- 
mine the  sleepers ;  and,  according  to  the  rule,  "  expressum  facit  ces- 
sare  taciturn"  no  implication  arises  that  any  other  covenant  was 
made  with  reference  to  his  duties. 

A  covenant  cannot  be  implied  where  the  words  are  words  of  quali- 
fication, introduced  for  the  benefit  of  the  party  against  whom  it  is 
soDght  to  raise  the  implication,  and  where  it  is  the  language  of  the 
other  party.  Com.  Dig., "  Covenant,"  A.  3.  "  If  a  lessee  covenants  to 
repair,  provided  that  the  lessor  finds  timber,  this  is  not  a  covenant  by 
the  lessor  to  find  it,  if  there  be  not  the  word  '  agreed.'  K  B.  cove- 
nants to  pay  100/.  to  A.,  and  he  covenants,  upon  receipt,  to  give  an 
acquittance,  and  to  make  an  obligation,  &c.,  it  is  not  any  covenant 
that  he  will  receive  and  give  an  acquittance."     Woolveridge  v.  Stew- 
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ardy  1  Cr.  &  M.  644,  is  a  very  important  authority  upon  this  sub- 
ject, and  every  word  of  the  judgment  there  is  applicable  to  the 
present  case.  There  is  no  necessity  here  to  imply  a  covenant,  on  the 
part  of  the  company,  to  take  the  sleepers.  If  there  be  such  a  cove- 
nant, there  must  also  be  one  to  take  them  within  the  specified  times, 
and  that  their  engineer  should  give  the  orders,  and  should  certify. 
There  are  some  authorities  upon  the  question  of  mutual  covenants, 
where  they  might  well  have  been  implied,  but  were  not  Lees  v. 
Whitcomb,  5  Bing.  54 ;  Williamson  v.  Taylor^  5  Q.  B.  175 ;  Aspdin 
V.  Austin^  Id.  671 ;  Dunn  v.  Sayles^  Id.  685 ;  Elderton  v.  Bmmens^ 
6  C.  B..160,  now  in  the  House  of  Lords. 

[Erle,  J.  In  several  of  those  cases  the  court  held  that  there  was  a 
covenant  to  pay,  although  not  one  to  find  with  work.  In  JSlderton 
V.  Emmens  the  court  said,  that  the  word  "  employ  "  did  not  mean 
"  find  with  legal  business." 

Parke,  B.  We  had  a  case  not  long  ago  in  the  exchequer,  in  which 
we  held  that  the  question  was,  whether  the  parties  had  obliged  them- 
selves to  do  the  act,  not  whether  they  expected  that  it  was  to  be 
done.] 

If  it  is  said  that  the  engineer  had  only  a  reasonable  time  after 
midsummer,  1848,  for  extending  the  time  of  delivery,  there  is  no 
averment  of  a  reasonable  time  having  elapsed,  and  so  the  declara- 
tion is  bad.  As  to  the  third  plea,  it  was  necessary  to  aver  readiness 
and  willingness  to  deliver,  and  also  notice  thereof.  Hannuic  v. 
Goldner,  11  M.  &  W.  849;  Grangers.  Dacre,  12  M.&  W.431; 
Doogood  V.  Rose,  9  C.  B.  132. 

[Parke,  B.  We  are  all  agreed  that  the  plaintifis  below  need  not 
have  been  ready  and  willipg  to  deliver  until  the  company  gave  their 
orders  by  their  engineer.     The  company  was  to  take  the  first  step.] 

Willes,  (Bramwell  with  him),  for  the  defendants  in  error.  In 
whatever  part  of  a  deed  the  intention  appears  that  a  party  is  to  be 
bound  to  do  an  act,  whether  in  a  recital,  the  covenant  of  the  opposite 
party,  or  by  the  covenant  of  the  party  himself,  it  is  sufficient,  with- 
out having  the  covenant  set  down  in  any  particular  part  of  the  deed 
appropriated  to  the  covenants  of  the  party  sought  to  be  charged. 
In  this  case  there  is  an  express  covenant  to  take  all  the  sleepers 
within  the  specified  period.  The  specification  and  tender  form  the 
basis  on  which  the  contract  proceeded,  and  it  appears  firom  them 
that  the  company  required  the  whole  number  of  the  sleepers,  and  that 
the  contractors  were  to  deliver  them  ;  and  there  are  no  words  giving 
an  option  to  take  a  less  quantity.  The  recitals  of  the  deed  refer  to 
the  times  mentioned  in  the  specification  within  which  the  sleepers 
will  be  "  required  to  be  delivered."  Looking  at  the  specification  for 
the  intention  of  the  parties  at  the  time  of  the  preparation  of  the  con- 
tract, which  is  expressly  stated  to  be  made  upon  its  terms,  we  find 
the  words  are,  "  the  number  of  sleepers  required  under  this  specifica- 
tion is  350,000,"  not  that  they  are  to  have  an  option  as  to  the  number; 
and  throughout  the  contract,  whenever  the  number  is  referred  to,  it  is 
always  350,000.     The  quantity  to  be  supplied  and  taken,  forms  one 
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of  the  elements  in  the  calculation  of  the  price.  It  has  not  been  sug- 
gested on  the  other  side  that  any  part  of  the  deed  is  inconsistent 
with  this  construction,  and  it  may,  therefore,  be  taken  that  it  is  con- 
sistent with  the  whole  of  the  contract  that  the  whole  number  should 
be  taken.  The  specification  goes  on  to  state  that  ^  one  half  will 
have  to  be  delivered  in  1847,  and  the  remainder  by  midsummer, 
1848.  The  port  at  which  the  deliveries  will  have  to  be  made  is 
Goole."  It  is  on  the  faith  of  this  specification  that  the  contractors 
make  the  tender ;  and  this  is  the  language  of  both  parties,  incorpora- 
ted with  the  contract  by  the  recital  The  sleepers  are  also  to  be  cut 
from  logs  of  good  sound  Dantzic  or  Memel  timber,  which  the  con- 
tractors would  have  to  provide.  It  is  not  probable  that  they  would 
be  bound  to  have  them  ready  whether  they  were  to  be  taken  or  not, 
and  mutuality  would  be  expected  in  a  contract  of  bargain  and  sale. 
In  the  contract  there  is  a  provision  that  no  payment  shall  be  made 
to  the  contractors  until  sleepers  above  the  value  of  2,000/.  shall  have 
been  delivered,  and  that  such  sum  shall  be  retained  by  the  company 
without  interest,  for  the  purpose  of  securing  the  performance  of  the 
contract ;  and  within  two  calendar  months  after  the  whole  350,000 
sleepers  shall  have  been  delivered,  that  sum  was  to  be  paid  over  to 
the  contractors.  This  provision  is  manifestly  incongruous  with  the 
constraction  contended  for  by  the  other  side,  and  it  involves  a  con- 
tract by  the  company  to  do  all  on  their  p€urt  to  enable  performance 
by  the  contractors,  so  that  they  may  receive  their  money.  It  is,  in 
effect,  a  covenant  by  the  company  that  a  time  shall  come  when  the 
money  shall  be  paid  over. 

It  is  argued  for  the  plaintifis  in  error  that  the  company,  or  their 
enrineer,  (which  is  the  same  thing),  may  abstain  fipom  giving  any 
orders ;  but  if  so,  what  was  the  use  of  the  provision  enabling  the 
company  to  put  an  end  to  the  contract  in  certaia  events,  namely, 
the  contractors  making  default  in  the  delivery,  or  becoming  bank- 
mpt  or  insolvent,  in  which  cases  the  company  may  "  absolutely  de- 
termine this  contract,"  showing  that  they  treated  it  as  a  contract  on 
the  part  of  the  company,  for  the  determination  of  which  a  special 
clause  was  required,  and  not  a  simple  abstaining  from  giving  orders  ? 

[Platt,  B.  This  provision  seems  to  show  that  the  company  de- 
ared  not  to  be  bound  to  perform  the  contract  by  the  assignees  of  the 
contractors ;  and  that  receives  confirmation  from  another  part  of  the 
contract,  where  the  "  assigns  "  of  the  contractors  are  to  be  approved 
of  by  the  company.  But  if  they  were  not  bound  at  all,  this  provision 
was  unnecessary.] 

The  engineer  may  order  the  forms  of  the  sleepers  to  be  altered,  and 
may  vary  the  time  of  delivery ;  but  the  contractors  are  "  to  derive  the 
same  proportionate  amount  of  profit  "as  if  no  such  alteration  had 
^n  made.  That  is  the  language  of  both  parties,  and  is  clearly  in- 
consistent with  a  discretion  in  the  engineer  to  say  that  no  sleepers  at 
all  are  to  be  delivered.  If  he  has  that  power,  there  is  no  provision 
whatever  for  compensation  to  the  contractors.  He  has  power  to 
change  and  vary  the  time,  but  not  to  extend  it;  the  quantity  to  be 
delivered  and  the  period  of  delivery  are  stated,  and  the  only  discretion 
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is  as  to  the  portions  of  the  350,000  sleepers,  and  periods  of  delivery 
within  the  time  specified.  The  main  limits  of  the  contract  are  to  be 
preserved.  Even  if  there  was  power  to  extend  the  time,  the  order  for 
the  extension  should  have  been  given  within  the  limited  time ;  and 
the  breach  in  the  declaration  is,  that  no  order  whatever  was  given, 
which  would  include  an  order  for  extending  the  time.  If  this  be  not 
so,  yet  the  power  to  extend  is  a  mere  condition  subsequent,  and  if 
exercised,  it  was  an  act  done  by  the  company  to  modify  the  contract, 
and  it  was  for  them  to  plead  it.  In  this  respect,  the  case  is  like 
Hotham  v.  The  East  India  Company^  1  T.  E.  638.  The  cases  cit«d  by 
the  other  side  are  inapplicable  to  the  present.  Wood  v.  Tlie  Copper- 
miners  Cbmpant/j  7  C.  B.  906 ;  Stevinsoris  case^  1  Leon.  324 ;  Saltoun 
V.  Himsion^  1  Bing.  433 ;  and  Sampson  v.  Easterby,  9  B.  &  Cr.  505 ; 
s.  c,  in  error,  6  Bing.  644,  are  authorities  in  favor  of  the  plaintiffs 
below. 

[Parke,  B.,  referred  to  Shep.  Touch.  162,  as  showing  that  no  form 
is  necessary  for  a  covenant 

Martin,  B.,  referred  to  the  late  case  of  Rashleigh  v.  The  Souih- 
eastern  Railway  Compa/ny,  in  the  exchequer  chamber,  in  which  all  the 
authorities  on  the  subject  were  cited  and  discussed.^] 

Cannock  v.  Jones^  3  Exch.  233,  afterwards  in  the  house  of  lords, 
where  judgment  was  affirmed,  strongly  bears  on  the  present  case.  In 
one  class  of  cases,  referred  to  by  the  other  side,  the  engineer  or  sur- 
veyor had  an  absolute  discretion,  but  here  it  is  only  as  to  details. 
Dallman  v.  Kinff,  4  Bing.  N.  C.  105.  As  to  the  class  of  decisions 
relating  to  mutual  covenants,  there  are  later  cases  cited  in  Elderton 
V.  Emmens,  in  which  a  stipulation,  that  the  contract  might  be  put  an 
end  to  by  the  Master,  was  held  to  raise  the  implication  that  there  was 
a  covenant  to  employ,  and  such  a  stipulation  is  here. 

Bovill,  in  reply.  It  is  conceded  that  there  is  no  covenant  in  express 
terms,  but  it  is  sought  to  extract  it  from  the  deed  by  astute  reasoning 
and  elaborate  argument  If  that  be  the  rule  of  construction,  the 
court  will  make  a  contract  for  the  parties,  instead  of  their  making  it 
for  themselves.  The  burthen  of  showing  the  covenant  lay  on  the 
other  side,  and  if  there  are  two  constructions,  the  plaintiff's  below 
must  fail.  The  power  to  determine  the  contract  is  vested  in  the 
company,  who  may  exercise  it  in  defiance  of  the  engineer ;  and  it  is, 
therefore,  quite  different  from  the  power  of  ordering  the  delivery  of 


*  Rashleigh  and  another  v.  The  South-eastern  Railway  Company,  This  case  was 
argued  in  the  Court  of  Exchequer  Chamber  in  June,  1851,  and  February,  1852,  before 
Parke,  B.,  Patteson,  J.,  Alderson,  B.,  Wightman,  J.,  Platt,  B.,  and  Martin, 
B.  The  question  was,  whether  there  was  an  implied  covenant  on  the  part  of  the 
company  to  make  a  watercourse ;  but  the  court  ultimately  suggested,  and  the  parties 
consented  to  an  arrangement  The  following  cases  were  cited  in  addition  to  several 
of  the  authorities  referred  to  in  the  above  case.  HoUis  v.  Gorr,  2  Mod.  86  ;  The  Duke 
of  St,  Albans  v.  Ellis,  16  East,  352;  Lord  Shrewsbury  v.  Gould,  2  B.  &  Al.  487  ;  Sed- 
don  V.  Senate,  13  East,  63 ;  Rigby  v.  The  Great  Western  Railway  Company,  4  Exch. 
220;  Com.  Dig.,  "  Covenant,*^  A.  1,  E.  2;  Vin.  Ab.,  "  Covenant,"  F.*;  and  BumeU 
V.  Lynch,  5  B.  &  Cr.  589. 


Digitized  by 


Google 


COURT   OF   COMMON   PLEAS,  1852.  195 

The  Great  Northern  Railway  Company  v.  Harrison. 

the  sleepers.  The  latter  is  vested  in  the  engineer,  not  as  a  servant  of 
the  company,  but  he  was  rather  as  an  arbitrator  between  the  parties, 
and  was  to  exercise  a  discretion  of  his  own.  The  events  on  which  ' 
the  2,000/.  is  to  be  paid  over  are  three  —  the  delivery  of  the  sleepers, 
the  certificate  being  given,  and  the  accounts  being  adjusted.  Can  it 
be,  therefore,  said  that  the  company  covenanted  to  certify  and  to 
adjust  their  accounts,  as  well  as  to  take  the  sleepers  ?  The  court  have 
not  the  materials  before  them  for  saying  what  would  be  a  reasonable 
contract  between  the  parties  under  all  the  circumstances. 

[Parke,  B.  The  only  legitimate  rule  of  construction  is  to  ascer- 
tain the  meaning  from  the  language  used  by  the  instrument.  During 
the  time  that  I  have  been  a  judge,  I  have  always  endeavored  to  ascer- 
tain the  meaning  of  instruments,  whether  wills,  acts  of  parliament, 
or  contracts,  from  the  words  used  in  them,  coupled  with  such  facts 
as  are  admissible  in  evidence  to  aid  their  explanation.  The  intention 
mast  be  gathered  from  the  instrument,  and  not  from  my  notion  of 
intention.] 

Parke,  B.  I  am  of  opinion,  and  the  rest  of  the  court  concur  with 
me,  that  the  judgment  of  the  Common  Pleas  should  be  affirmed, 
although  during  the  course  of  the  argument  we  entertained  some 
doubt  upon  several  of  the  points  raised.  It  is  clear,  from  the  autho- 
rity of  Shepherd's  Touchstone,  and  numerous  cases,  that  no  special 
form  is  necessary  to  constitute  a  covenant ;  but  where  from  the  whole 
of  the  instrument  it  can  be  inferred,  it  is  a  covenant  in  law.  It  is 
immaterial  whether  it  is  fbund  in  the  recitals  of  the  instrument  or 
elsewhere.  Applying  that  rule  to  this  case,  we  are  to  see  whether 
there  is  an  implied  covenant  on  the  part  of  the  company  as  stated 
on  this  record,  namely,  that  their  engineer  should  give  to  the  plaintiffs 
below  an  order  for  the  delivery  of  the  sleepers.  Looking  at  the  whole 
of  the  instrument,  we  think  that  a  covenant  to  this  effect  can  be  dis- 
tinctly made  out  We  are  only  to  incorporate  with  the  deed  so  much 
of  the  specification  and  tender  as  is  expressly  incorporated  therewith 
by  the  recitals ;  but  that  alone  furnishes  ample  evidence  that  the 
company  agreed  to  take  the  350,000  sleepers.  If  it  had  been  recited 
that  the  company  "  agreed  "  to  take,  instead  of  the  words  that  they 
were  "  desirous  "  of  taking,  no  question  could  have  arisen  as  to  the 
liability  of  the  company  ;  but  looking  at  the  recitals  and  part  of  the 
specification,  we  think  that  it  is  the  same  as  if  that  word  had  been 
used.  It  is  as  if  the  company  had  said,  "  We  require  the  sleepers  to 
be  delivered  in  1847  and  1848,  and  at  such  a  port."  According  to 
the  cases,  that  is  sufficient  to  import  an  agreement  by  the  company 
to  take.  There  are  two  clauses  which  prove  to  demonstration  that 
the  company  themselves  understood,  as  the  other  side  understood,  that 
they  had  contracted  to  require  the  full  number  of  the  sleepers.  The 
first  is  that  which  provides  for  the  determination  of  "  this  contract." 
It  would  be  idle  to  provide  for  the  determination  of  the  contract  on 
the  other  side  ;  they  mean  their  contract,  and  it  is  the  ^^l^®,^^;^^ 
had  been  so  stated.  Their  contract  must  be  either  to  require  350,000 
sleepers,  or  so  many  of  them  as  might  be  required  by  their  engmeers. 
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The  reasonable  constraction  is  the  former,  and  the  engineers  in  that 
respect  would  be  only  the  agents  of  the  company. 

I  agree  that  in  matters  which  they  are  to  decide,  the  engineers  are 
arbitrators  between  the  company  and  the  contractors,  and  the  com- 
pany have  no  control  over  them,  and  no  action  would  lie  against  the 
company  if  the  engineers  refused  to  arbitrate,  or  did  so  improperly. 
But  the  company  do  not  constitute  the  engineers  their  agents  to 
decide  whether  any  portion  of  the  sleepers  are  to  be  delivered.  Can 
it  be  supposed,  that  after  expense  incurred  by  the  contractors  towards 
the  fulfilment  of  their  contract,  its  performance  is  to  be  dependent  on 
the  will  of  the  engineers  ?  This  construction  is  greatly  fortified  by 
the  other  clause,  with  respect  to  the  2,000/.,  which  imports  a  covenant, 
in  the  language  of  both  parties,  that  the  company  will  at  least  de- 
mand sleepers  to  the  amount  of  2fi00L  or  upwards ;  by  the  contract, 
that  sum  is  to  be  paid  over  when  all  the  sleepers  are  delivered,  and 
not  before.  It  was  not  ^eant  that  the  plaintins  below  should  lie  out 
of  their  money  forever;  and  therefore  it  does  import  a  contract 
to  order  the  sleepers.  It  follows,  firom  what  I  have  said,  that  the 
engineers,  for  the  purpose  of  giving  the  orders,  were  mere  agents, 
and  the  company  agreed  to  take  the  sleepers  within  the  time  specified, 
and  to  give  orders  through  their  engineers  before  midsummer,  1848. 
Then  it  is  said  that  the  engineers  have  power  to  extend  the  time,  but 
that  means  within  the  previous  limits.  The  contractors  are  to  fur- 
nish and  supply  the  sleepers  in  that  period,  as  and  when,  and  in  such 
quantities,  and  in  such  manner  as  Joseph  Cubitt  or  John  Miller,  or 
other  the  principal  engineer,  shall  order  firom  time  to  time,  or  at  any 
time  within  the  period  limited  by  the  specification.  When  is  that 
period  ?  Midsummer,  1848,  because  the  contract  is  to  deliver  by  that 
time.  Before  that  period  they  may  alter  the  forms  and  sizes  of  the 
sleepers,  and  the  times  of  delivery.  The  reasonable  construction  is, 
that  they  may  give  an  original  order  to  deliver  10,000  sleepers,  for 
instance  ;  and  they  may  vary  tiiat  order,  making  some  compensation 
for  the  loss  occasioned  by  the  alteration.  Thus,  if  they  order  10,000 
to  be  delivered  in  a  month,  they  may  afterwards  say,  "  deliver  them 
in  a  fortnight  at  an  increased  price ; "  but  all  these  orders  are  to  be 
given  within  the  specified  limits.  If  not,  they  might  wait  for  two 
years  without  giving  an  order.  Could  it  be  so  intended,  the  plaintiffs 
deprived  of  their  capital,  and  losing  the  benefit  of  their  stock  during 
that  time  ?  Although  the  order  of  the  engineers  is  not  intended  to 
be  a  final  order,  yet  it  is  capable  of  alteration  only  within  the  original 
limits. 

Judgment  affirmed. 
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IN  THE  EXCHEQUER  CHAMBER. 
The  Fishmongers  Company  v.  Dimsdale  and  others.^ 

Jane  16,  1852. 

.  Stamp  —  Agreement  —  Memorandum  indorsed. 

An  agreement  was  entered  into  between  the  plaintiffs  and  B.  O.,  and  the  defendants,  by  which 
the  former  were  to  withdraw  their  opposition  to  the  passing  of  an  act  of  parliament  for 
reclaiming  certain  waste  land,  in  consideration  of  the  payment  of  1,000/.  and  the  allot- 
ment  to  them  of  certain  portions  of  the  waste  land,  and  it  was  stamped  with  a  35$.  stamp. 
A  few  weeks  afterwards  me  following  memorandam  was  indor^  upon  it :  —  "  Memoran- 
dam.  It  is  understood  between  the  parties  within  named,  that  The  within  mentioned  war- 
dens and  commonalty  [the  plaintiffs,]  and  the  said  R.  O.,  are  only  severally,  and  not 
jointly,  hel^and  bound  tor  the  folfilment  of  the  within  mentioned  agreement  on  t)^eir  own 
respective  parts,  but  not  for  each  other;  and  that  the  snm  of  1,000/^  within  menUoned,  to 
be  paid  to  the  said  wardens  and  commonalty,  is  for  certain  costs  and  expenses  which  they, 
the  said  wardens  and  commonalty,  have  been  pat  to  daring  the  present  year,  partly  in  the 
snnrej  made  by  Mr.  MN.,  and  for  his  plans  and  valaations,  which  sorvey,  plans,  and  vala- 
ations  the  several  persons  within  named  to  be  parties  of  the  third  part  are  to  have  the 
benefit  of,  bat  that  they  are  to  be  forthwith  tetumed  to  the  said  wardens  and  commonal^ 
if  the  said  sum  of  1,000/.  shall  not  be  daly  paid  as  within  mentioned;  and  it  is  also  agreed, 
that  the  within  mentioned  agreement  for  withdrawing  the  opposition  and  facilitating  the 
bill  as  within  mentioned,  shall  only  be  and  remain  in  force  for  the  present  session  of  par- 
liament, 1837  and  1838."  The  memorandam  was  stamped  with  a  1/.  stamp,  and,  together 
with  the  agreement,  contained  more  than  1,080  words :  — 

BidL^  that  the  memorandam  was  a  distinct  agreement,  and  so  sufficiently  stamped  with  a  1/. 
stamp. 

Hiii  also,  that  if  it  had  incorporated  the  agreement  on  which  it  was  indorsed,  the  number  of 
words  in  the  agreement  was  immaterial,  and  that  then  it  was  a  case  not  exactly  met  by 
the  words  of  the  Stamp  Act 

This  was  a  writ  of  error  upon  a  bill  of  exceptions  tendered  by  the 
plaintiffs  below  to  the  ruling  of  Jervis,  C.  J.,  at  the  trial  at  the  Lon- 
don sittings  after  Michaelmas  terra,  1850.  The  action  was  brought 
upon  an  agreement,  dated  the  17th  March,  1838,  and  entered  into 
between  John  David  Towse,  on  bel^alf  of  the  plaintiffs,  of  the  first 
part,  Thomas  Glover  Kensit,  on  behalf  of  Robert  Ogilby,  of  the 
second  part,  and  the  several  defendants  of  the  third  part,  by  which, 
after  reciting  that  a  petition  had  been  presented  to  the  house  of 
commons,  at  the  instance  and  on  behalf  of  the  defendants,  for  leave 
to  bring  in  a  bill  for  draining,  embanking,  and  reclaiming  the  slob  or 
waste  land  in  Lough  Swilly  and  Lough  Foyle,  in  the  counties  of 
Donegal  and  Londonderry ;  that  the  plaintiffs  and  one  Robert  Ogilby 
were  respectively  entitled  to  certain  lands  abutting  upon  certain  parts 
of  the  said  waste  land  in  Lough  Foyle,  and  in  respect  of  such  lands 
claimed  to  be  entitled  to  the  said  waste  land  adjacent  thereto, 
^d  to  certain  privileges  in  the  same ;  and  that  the  plaintiffs  and 


>  16  Jut.  799  ;  22  Law  J.  Rep.  (n.  s.)  C.  P.  44.  Error  from  the  CJommon  Pleas.     Co- 
rm  Pabke,  B.,  Wightman,  J.,  Eble,  J.,  Platt,  B.,  Maktin,  B.,  and  Crohp- 

T(HI,  J, 
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Ogilby  objected  to  and  had   opposed  ^the  introduction  of  the  in- 
tended bill  into  parliament ;  it  was  matually  agreed  by  and  between 
the  said  parties,  '<  that  the  said  Fishmongers  Company  and  the  said 
Robert  Ogilby  shall  respectively  withdraw  all  opposition  to  the  far- 
ther progress  of  the  bill  to  be  brought  into  parliament,  and  promoted 
by  the  said  parties  hereto  of  the  third  part, for  draining,  &c.;  thatthe 
several  powers  and  authorities  to  be  granted  by  the  said  bill,  and  the 
several  clauses,  &c.,  shall  be  agreed  upon  and  settled  by  and  between 
the  solicitors  of  the  said  parties  hereto,  before  any  proceedings  shall 
take  place  thereupon  in  committee  of  either  house  of  parliament,  to 
the  intent  and  with  the  object  that  the  said  bill  maybe  as  perfect  and 
beneficial  for  the  interest  of  all  the  said  parties  in  the  reclamation  of 
the  said  slob  or  waste  land  as  it  can  be  made."     [Here  followed  pro- 
visions for  referring^  to  arbitration  anv  dispute  which  might  arise  in 
framing  the  bill;  that  the  plaintiffs  and  Ogilby  should  use  all  reasona- 
ble means  for  promoting  the  bill,  and  obtaining  an  act  of  {^^liament; 
that  a  certain  portion  of  the   waste  land  should  be  allotted  and 
given  to  the  plaintiffs ;  and  that  a  certain  other  portion  should  be 
allotted  and  given  to  Ogilby.]     "  That  such  respective  allotments  or 
proportions  shall  be  absolutelv  reserved  in  the  intended  act  to  the  said 
Fishmongers  Company  and  their  successors,  and  to  the  said  Robert 
Ogilby  and  his  heirs  respectively,  free  and  indemnified  of  and  from 
and  against  all  costs,  &c.,  attending  the  embanking,  &c.,  the  said  slob, 
or  any  other  charge,  stipulation,  restriction,  or  condition  whatsoever ; 
and  [the  defendants]  do  hereby  undertake  and  agree  that  they  will, 
on  the  passing  of  the  said  intended  act,  pay  to  the  said  Fishmongers 
Company  the  sum  of  1,000/.,  and  shsdl  and  will  pay  all  costs  and 
expenses  of  and  attendant  upon  the  application  for  and  obtaining  the 
said  act     And,  lastly,  it  is  agreed  by  and  on  the  part  of  the  Fish- 
mongers Company,  and  the  said  Robert  Ogilby,  that  the  aforesaid 
proportions  or  allotments  of  the  said  slob  or  waste  land,  when  re- 
claimed, which  shall  be  allotted  to  them  respectively  as  aforesaid,  shall 
be  received  and  taken  by  them  respectively  in  full  of  all  rights  and 
claims  of  the  said  Fishmongers  Company,  and  the  said  Robert  Ogil- 
by, respectively,  in  respect  of  the  said  slob  or  waste  land ;  and  that 
the  said  Fishmongers  Company  and  the  said  Robert  Ogilby,  respec- 
tively, will  protect  and  indemnify  [the  defendants]  from  and  against 
any  right  or  claim  derived  from  or  under  the  said  Fishmongers  Com- 
pany and  the  said  Robert  Ogilby,  respectively,  which  shall  or  may  be 
made  by  any  of  their  said  tenants  respectively,  in,  to,  or  upon  the 
said  slob  or  waste  land,  or  any  part  thereof,  save  and  except  as  to  any 
contract  or  engagement  which  may  have  been  entered  into  by  [the 
defendants],  or  any  or  either  of  them,  with  the  said  tenants  respec- 
tively, or  any  or  either  of  them,  in  respect  thereof."     This  agreement 
had  been  ingrossed  and   executed   in   two   parts,  each  part  being 
stamped  with  a  355.  stamp.     A  few  weeks  after  their  execution  a 
memorandum  was  indorsed  upon  each  in  the  following  terms  :  — 
"  It  is  understood  between  the  parties  within  named  that  the  within 
mentioned  wardens  and  commonalty   [the  plaintiffsl   and  the  said 
Robert  Ogilby  are  only  severally,  and  not  jointly,  hela  aiid  bound  for 


Digitized  by 


Google 


COURT  OF  COMMON  PLEAS,  1852.  199 

The  Fishmongen  CompaDj  v.  Dimsdale. 

the  folfidment  of  the  within  mentioned  agreement  on  their  own  respec- 
tive parts,  but  not  for  each  other ;  and  the  sum  of  IflOOL  within  men- 
tioned, to  be  paid  to  the  said  wardens  and  commonalty,  is  for  certain 
costs  and  expenses  which  they,  the  said  wardens  and  commonalty, 
have  been  put  to  during  the  present  year,  partly  in  the  survey  made 
by  Mr.  M'Neil,  and  for  his  plans  and  valuations,  which  survey,  plans, 
and  valuations  the  several  persons  within  named  to  be  parties  of  the 
third  part  are  to  have  the  benefit  of,  but  that  they  are  to  be  forthwith 
returned  to  the  said  wardens  and  commonalty,  if  the  said  sum  of 
1)000/.  shall  not  be  duly  paid  as  within  mentioned ;  and  it  is  also 
agreed  that  the  within  mentioned  agreement  for  withdrawing  the 
opposition  and  facilitating  the  bill,  as  within  mentioned,  shall  only  be 
and  remain  in  force  for  the  present  session  of  parliament,  1837  and 
1838."  One  of  the  three  memorandums  was  stamped  with  a  35^. 
stamp,  and  one  with  a  1/.  stamp.  At  the  trial,  the  agency  of  the 
parties  signing  the  documents  having  been  proved,  the  agreement  in 
possession  of  the  defendants,  signed  by  the  plaintifis'  agent,  was 
read,  together  with  the  memorandum,  that  agreement  and  memoran- 
dum being  produced  by  the  defendants  when  called  for,  and  they  were 
each  stamped  with  a  355.  stamp.  It  was  then  proposed,  on  the  part 
of  the  plaintiffs,  to  read  the  other  part  of  the  agreement  and  memo- 
randum. When  the  memorandum  hsid  been  resul,  an  objection  was 
raised,  on  the  part  of  the  defendants,  that  the  agreement  on  which  it 
was  indorsed  could  not  be  read  in  evidence  as  part  of,  and  incorpora- 
ted in,  the  memorandum,  because  the  memorandum  and  agreement 
contained  together  more  than  1,080  words,  and,  therefore,  that  there 
shotdd  have  been  another  355.  stamp  instead  of  a  1/.  stamp  on  the 
memorandum,  and  that  the  said  agreement  could  not  be  read  as  an 
independent  agreement,  without  calling  the  attesting  witnesses  to  the 
same.  A  witness  was  then  permitted,  on  the  part  of  the  defendants, 
to  count  the  number  of  words,  and  it  was  proved  that  the  agreement 
and  memorandum  contained  together  more  than  1,080  words.  The 
learned  judge  ruled  in  accordance  with  this  objection,  and  to  such 
ruling  the  bill  of  exceptions  was  tendered. 

BaviU,  for  the  plaintiffe  in  error.  The  agreement,  stamped  with  a 
335.  stamp,  and  indorsed  with  a  memorandum  stamped  with  a  1/. 
stamp,  was  admissible  in  evidence,  because,  first,  on  the  construction 
of  the  agreen^ent  and  memorandum,  they  together  formed  but  one 
agreement  for  the  purpose  of  a  stamp.  The  memorandum  merely 
explains  the  intention  of  the  parties,  and  is  not  of  a  nature  to  require 
a  separate  stamp.  Secondly,  if  this  be  not  so,  and  two  stamps  were 
neceasary,  yet  the  205.  stamp  is  sufficient  on  the  memorandum.  For 
the  purpose  of  a  stamp  on  the  memorandum,  the  words  within  the 
document  are  not  to  be  read ;  but  if  they  are,  the  355.  stamp  on  the 
document  itself  is  sufficient  Thirdly,  if  the  memorandum  be  a  new 
and  separate  agreement,  then,  there  being  the  signature  of  only  one 
party  to  each  memorandmn,  they  both  together  form  one  agreement, 
and  one  stamp  is  sufficient,  as  in  the  case  of  an  agreement  by  lettera ; 
and  fourthly,  the  subject-matter  of  this  memorandum  is  not  ol  the 
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value  of  20Z.  Another  matter  may  have  to  be  discussed,  namely, 
whether,  under  the  circumstances  of  the  case,  it  was  necessary  to  call 
the  attesting  witness. 

[Parke,  B.  That  was  decided  in  this  case  and  by  this  court,  6  C. 
B.896.] 

/.  Brown  stated  that,  at  the  trial,  Jervis,  C.  J.,  thought  the  point 
was  not  expressly  decided  in  that  case. 

The  question  formerly  before  this  court  was  as  to  the  necessity  of 
calling  the  attesting  witness,  and  it  was  held  to  be  unnecessary,  be- 
cause, where  a  memorandum  refers  to  a  document,  that  document  is 
incorporated  with  and  forms  a  part  of  it.  But,  in  fact,  there  are  other 
grounds  upon  whicU  it  was  unnecessary,  namely,  the  indorsement 
referring  to  the  agreement  was  evidence,  as  an  admission  of  the  party 
against  whom  it  was  sought  to  be  used,  that  it  was  his  agreement 
Dillon  V.  Crawley^  Holt,  299.  First,  this  was  only  one  agreement  for 
the  purpose  of  a  stamp.  The  point  was  discussed  in  the  Court  of 
Common  Pleas  in  this  case,  (1  C.  B.  67,)  but  no  judgment  was  given 
upon  it.  A  new  trial  was  ordered,  and  then  the  part  was  stamped. 
The  lapse  of  two  or  three  weeks  between  the  execution  of  the  agree- 
ment and  the  writing  of  the  indorsement,  makes  no  difference,  and 
matters  much  more  distinct  than  these  have  been  held  to  constitute 
one  agreement.  Taylor  v.  Parry ^  1  Man.  &  G.  604,  609 ;  Stead  v. 
Liddard,  1  Bing.  196. 

[Parke,  B.  That  might  be  upon  the  ground  that  the  first  was  only 
an  inchoate  agreement ;  this  is  rather  an  alteration.] 

This  is  rather  an  explanation  than  an  alteration. 

[Erle,  J.  It  is  not  necessary  to  cite  cases  on  this  point ;  the  prin- 
ciple is,  that  if  subsequent  additions  were  within  the  original  con- 
templation of  the  parties,  it  is  only  one  agreement] 

The  agreement  is  one  to  withdraw  opposition  to  a  bill  about  to  be 
brought  before  parliament,  and  to  pay  1,000/.,  the  action  being  brought 
to  recover  that  sum.  On  the  face  of  the  document  itself  there  is  no 
joint  undertaking,  and  the  memorandum  is  an  explanation  why  it  had 
been  agreed  to  pay  IfiOOL,  to  avoid  the  objection  which  at  one  time 
was  considered  tenable,  that  such  an  agreement  was  illegal.  If  this 
view  as  to  its  forming  only  one  agreement  be  correct,  the  355.  stamp 
was  suflScient,  without  the  IL  stamp ;  but  if  the  memorandum  be 
considered  as  a  new  agreement,  it  was  sufficiently  stamped  with  a  It 
stamp,  because,  by  itself,  it  does  not  contain  1,080  woids.  The  lan- 
guage of  the  Stamp  Act,  65  Geo.  3,  c.  184,  sched.  "  Agreement,"  is 
"  An  agreement,  or  any  minute  or  memorandum,  &c.,  not  otherwise 
charged  in  the  schedule  to  that  act,  &c,  together  with  every  schedale, 
receipt,  or  other  matter  put  or  indorsed  thereon  or  annexed  thereto, 
shall  bear  a  1/.  stamp,  if  not  containing  more  than  1,080  words ;  if 
more,  then  a  35^.  stamp."  But  this  was  not  a  schedule,  receipt,  or 
other  matter  ejusdem  generis,  and  the  agreement  is  not  indorsed  on 
the  memorandum,  but  the  memorandum  on  the  agreement  AUwood 
V.  SmaU,  7  B.  &  Cr.  390 ;  Weedon  v.  Woodbridge,  13  Jur.  630,  note. 

[  WiGHTMAN,  J.  The  precise  point  is  taken  by  Lord  Tenterden  in 
AUwood  V.  Small]     [He  was  then  stopped  by  the  court] 
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J.  Broivn,  for  one  of  the  defendants  in  error.  It  is  submitted  that 
AUwood  V.  Small  and  Weedon  v.  Woodbtidge  are  not  law.  In  Tils- 
ley's  Stamp  Laws,  542,  it  is  said,  in  remarking  on  the  case  of  AU- 
wood v.  Smallj  <<  Perhaps,  as  the  last  agreement  was  indorsed  on  the 
second,  the  court  considered  that  the  writing  in  the  second  could  not 
be  said  to  be  put  or  indorsed  on  the  other,  or  annexed  thereto,  without 
an  unauthorized  inversion  of  the  terms  of  the  enactment  This  mode, 
however,  of  escaping  from  the  difficulty  is  any  thing  but  satisfactory." 
If  the  words  are  not  to  be  counted  because  the  memorandum  is  on 
the  document,  instead  of  the  document  being  on  the  memorandum, 
the  stamp  laws  will  be  frequently  evaded.  They  expressly  provide 
for  "  agreements  "  and  "  schedules,"  in  order  to  prevent  an  evasion  of 
their  provisions.  Under  ihe  latter  head  they  provide  for  a  schedule 
being  a  separate  and  distinct  agreement,  bu^  where  it  is  indorsed  on 
the  agreement,  the  words  are  to  be  counted.  Veal  v.  MchollSy  1  Moo. 
&  R.  248 ;  Lake  v.  AshweU^  3  East,  326.  The  original  stamp  on  the 
agreement  was  spent  and  used.  Bacon  v.  Simpson^  3  M.  &  W.  78 ; 
Stieezuni  v.  Marshall,  7  M.  &  W.  417. 

Crowder,  (Hxndmarch  with  him),  for  another  of  the  defendants  in 
error,  applied  to  be  heard,  upon  the  ground  that  judgment  had 
been  given  for  all  the  defendants,  and  that  they  ^  hsid  an  equal  inte- 
rest in  keeping  it.  The  court  agreed  to  hear  hiin  on  this  occasion,  but 
did  not  decide  that  he  had  a  right  to  address  them  as  a  second  coun- 
sel on  a  writ  of  error.  He  referred  to  the  judgment  of  the  court  in 
thia  case  in  6  C.  B.  896,  as  showing  that  one  agreement  was  contained 
in  and  incorporated  with  the  other,  and  endeavored  to  distinguish 
Weedon  v.  Woodbridge,  from  the  case  before  the  court 

Bovill  was  not  called  upon  to  reply. 

Parke,  B.  All  of  us  are  of  opinion  that  the  chief  justice  was 
wrong  in  the  construction  he  put  upon  certain  dicta  of  the  judges, 
who  decided  this  case  in  1848.  Reliance  has  been  placed  principally 
npon  the  court  there  having  decided  that  there  was  one  agreement  by 
incorporation.  But  if  the  report  be  looked  to,  it  will  be  found  that 
all  they  say  is,  that  the  former  instrument  was  recognized  as  binding, 
80  as  to  make  it  unnecessary  to  call  the  attesting  witness.  No  refer- 
ence was  there  made  to  the  stamp  laws.  What  the  instrument  con- 
tains must  be  collected  from  the  instrument  itself.  Looking  at  the 
memorandum,  it  does  not  incorporate  the  former  agreement,  but 
merely  states  a  several  liability,  and  shows  for  what  the  1,000/.  is  to 
be  paid.  But  even  if  it  did  mcorporate  the  former  agreement,  there 
we  two  decisions  showing  it  to  be  unnecessary  to  count  the  words  of 
tte  agreement  We  think  we  ought  to  abide  by  those  decisions. 
There  may  be  evasion  of  the  stamp  laws  in  consequence,  but  we  can- 
not  help  that  That  is  for  the  legislature  to  consider.  The  words  of 
the  Stamp  Act  must  be  very  clear  for  the  imposition  of  a  charge  upon 
the  subject     This  is  a  distinct  agreement,  and  so  a  1/.  stamp  was 
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sufficient.     If  it  were  not  bo,  it  incorporates  the  former  agreement, 
and  then  it  would  be  a  case  not  exactly  met  by  the  Stamp  Act 

Venire  de  novo. 


US  THE  EXCHEQUER  CHAMBEB. 

Heath  v.  Unwin.^ 

Maj  11,  and  Jane  21, 1852. 

Patent^  Infringement  of —  JJse  of  Elements  of  Composite  Substance. 

The  nfie  of  the  elements  of  a  composite  sabstance  is  a  use  of  the  composite  so  as  to  be  an 
infringement  of  a  patent  for  the  use  of  the  composite  substance. 

Where  the  elements  of  a  composite  substance  are  used,  and  in  the  process  of  the  manufao- 
taro  the  composite  is  itself  tormcd,  this  is  not  the  use  of  an  equivalent  for  that  substance, 
but  the  use  of  the  substance  itself. 

A  patent  for  the  use  of  a  sabstance  in  a  process  is  infnnj^d  by  the  use  of  a  chemical  equi- 
valent, known  to  be  so  aHhe  time  of  the  use,  if  used  for  the  purpose  of  taking  the  benefit 
of  the  patent,  and  of  making  a  colorable  variation  therefrom.    Per  Erie,  J. 

The  plaintiff  took  out  a  patent  for  certain  improvements  in  the  manufacture  of  steel,  and 
clamied  *'  the  use  of  carburet  of  mancanese  in  any  process  whereby  iron  is  converted  into 
cast  steel ; "  and  in  the  description  of  nis  process  ne  said  that  he  proposed  to  make  his  im< 
proved  steel  by  introducing  into  a  crucible  broken  steel  or  malleable  iron  and  carbonace- 
ous matter,  with  from  one  to  three  per  cent,  of  their  weight  of  carburet  of  manganese,  and 
melting  them  together.  The  defenaant  put  oxide  of  manganese  and  carbonaceous  matter 
into  the  crucible  with  the  iron,  and  produced  the  same  result,  and  an  action  was  broneht 
against  him  for  the  infringement  of  the  plaintiff's  patent.  At  the  trial  it  was  proved  £at 
during  this  process  the  oxide  of  manganese  and  the  carbonaceous  matter  combined,  and 
form^  a  carburet  of  manganese,  and  then,  in  the  same  process,  but  at  a  higher  tempera- 
ture, this  carburet  acted  npon  the  iron  and  produced  the  same  result  as  that  effected  by 
the  plaintiff's  process.  The  learned  judge  directed  the  jury  tnat  there  was  no  evidenoe 
of  an  infringement,  and  a  bill  of  exceptions  was  thereupon  tendered:  — 

Held^  in  error,  {dtssentientibuM  Aldbbson,  B.,  and  Collbbidob  J.)  First,  that  there  was  evi- 
dence for  the  jury  of  the  infringement  of  the  plaintiff's  patent.  Secondly,  that  the  disco- 
very claimed  by  the  patent  was  the  use  of  the  carburet  of  manganese,  and  mat  the  plaintiff 
was  not  limitea  to  the  mode  of  working  mentioned  in  his  specification ;  and  although  tibe 
defendant's  process  might  constitute  a  different  manner  of  manufiEicturing  carburet  of 
^manganese,  yet,  if  he  used  it  in  the  conversion  of  iron  into  steel,  he  infringed  the  patent 

This  was  an  action  for  the  infringement  of  a  patent  The  case 
was  tried  before  Cresswell,  J.,  at  Westminster,  on  the  30th  of  No- 
vember, 1850.  The  material  question  arose  on  the  issue  on  tl^e  plea 
of  not  guilty,  as  to  which  his  lordship  (in  accordance  with  the  deci- 
sion of  the  Court  of  Exchequer,  in  another  action  between  the  same 
parties,  13  Mee.  &  W.  583 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Exch.  153,) 
directed  the  jury  that  there  were  no  evidence  of  any  infringement. 


1 16  Jur.  996 ;  22  Law  J.  Rep.  (n.  b.)  C.  P.  7 ;  before  Aldbrsoh,  B.,  CoLBRn>6B, 
J.,  WiGHTMAN,  J.,  Erlb,  J.,  Platt,  B.,  and  C^ompton,  J. 
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A  bill  of  exceptions  was  tendered  to  this  ruling,  which  stated  the 
following  facts. 

The  plaintiff's  patent,  dated  the  6th  of  April,  1839,  was  for  certain 
improvements  in  the  manufacture  of  iron  and  steel. 

The  specification  declared  the  nature  of  the  invention  to  be,  fourthly, 
"the  use  of  carburet  of  manganese  in  any  process  whereby  iron  is 
converted  into  cast  steel ; "  and  as  to  this,  he  stated  the  manner  in 
which  the  invention  was  to  be  performed,  thus :  —  "I  propose  to 
make  an  improved  quality  of  cast  steel,  by  introducing  into  a  cruci- 
ble bars  of  common  blistered  steel,  broken  as  usual  into  fragments, 
or  mixtures  of  cast  and  malleable  iron,  or  malleable  iron  and  carbo- 
naceous mattei^s,  along  with  from  one  to  three  per  cent  of   their 
weight  of  carburet  of  manganese,  and  exposing  the  crucible  to  the 
proper  heat  for  melting  the  materials,  which  are,  when  fused,  to  be 
poured  into  an  ingot  mould,  in  the  usual  manner ;  but  I  do  not  claim 
the  use  of  any  such  mixture  of  cast  and  malleable  iron,  or  malleable  iron 
or  carbonaceous  matter,  as  any  part  of  my  invention,  but  only  the  use 
of  carburet  of  manganese  in  any  process  for  the  conversion  of  iron  into 
cast  steeL"     Evidence  was  given  to  show  that  before  the  time  of  the 
plaintiffs  patent,  neither  carburet  of  manganese  (which  is  a  combi- 
nation of  carbonaceous  matter  with  the  black  oxide  of  manganese), 
nor  the  component  elements  of  carburet  of  manganese  had  been 
employed  in  the  manufacturing  of  cast  steel.     Attempts  had  been 
made  to  make  cast  steel  with  the  black  oxide  of  manganese,  but  had 
&iled,  for  the  oxide  broke  the  pots,  or  rendered  them  porous,  so  that 
the  metal  ran  through.     It  was  also  stated  that,  by  the  process  de- 
scribed in  the  specification,  very  superior  cast  steel  was  produced. 
At  first,  after  taking  out  the  patent,  the  plaintiff  made  his  carburet  of 
manganese  by  putting  oxide   of  manganese,  mixed  with  coal  tar, 
into  a  pot  lined  with  charcoal,  and  exposing  it  to  an  excessive  heat ; 
the  two  substances,  acting  on  each  other,  mutually  produced  the 
carburet     The  carJMiret  thus  obtained  was  put  into  the  pot  in  which 
the  steel  was,  whe^he  steel  was  in  a  fused  state.     The  plaintiff 
afterwards  discovered  that  if,  instead  of  making  the  carburet  of  man- 
ganese separately,  first,  he  took  coal  tar,  or  other  carbonaceous  mat- 
ter, and  the  black  oxide  of  manganese,  and  mixed  them  into  a  paste, 
and  put  them  into  the  crucible  where  the  steel  was  being  melted,  the 
same  superior  cast  steel  was  produced,  and  at  a  greatly  diminished 
expense,  for  one  pot  and  one  heating  served  the  double  purpose. 
The  plaintiff  subsequently  made  use  of  this  composition  of  mixed 
oxide  of  manganese  and  coal  tar,  and  supplied  the  defendant,  and  other 
manufacturers,  with  some  of  it     Sometimes  the  composition  was 
pnt  into  the  crucible  with  the  iron  when  cold,  and  at  other"  times 
in  various  stages  of  fusion  of  the  metal     It  was  admitted  that  since 
the  date  of  the  patent,  the  defendant  had  m?inufactured  cast  steel 
by  using  oxide  of  manganese  and  carbonaceous  matter  introduced 
into  the  pot  at  the  same  moment  as  the  steel,  each  of  such  ingre- 
<Jients  being  at  the  time  of  introduction  separate  and  apart,  and  not 
m  combination  with  the  others.     Scientific  witnesses    stated  their 
opinion  that  when  the  oxide  of  manganese  and  carbonaceous  matter 
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were  introdnced  into  the  pot  with  the  steel,  the  carburet  of  manga- 
nese would  be  formed  by  the  combination  of  the  oxide  and  carbon 
at  a  lower  temperature  than  would  melt  the  steel,  and  that  the  car- 
buret of  manganese  when  so  formed  would  afterwards  combine  witii 
the  steel. 

A.  J.  E.  Cockbuntj  (Bramwell  and  Webster  with  him,)  for  the 
plaintiff.  The  plaintiff'had  taken  out  a  patent  for  the  use  of  carburet 
of  manganese  in  the  manufacture  of  cast  steel.  Oxide  of  manga- 
nese had  been  formerly  tried,  but  had  failed  because  of  its  affinity 
with  the  earthy  matter  of  the  melting  pots.  The  plaintiff's  process 
avoided  this  difficulty.  The  mode  of  making  steel,  adopted  by  the 
defendant,  and  of  which  the  plaintiff  complains,  was  this — he  did 
not  put  carburet  of  manganese  into  the  crucible,  but  he  took  oxide 
of  manganese  and  carbonaceous  matter,  and  put  them  into  it ;  they 
contained  the  elements  of  carburet  of  manganese,  and  there  was, 
liierefore,  a  double  process  in  the  crucible,  namely,  the  carburet  was 
made  first,  and  then  the  steel.  The  invention  of  the  plaintiff  turned 
out  to  be  so  valuable  as  to  effect  a  revolution  in  the  Irade.  Former- 
ly, to  make  welded  cast  steel,  it  was  necessary  to  have, the  best  Rus- 
sian or  Swedish  iron,  but  his  improvements  rendered  available  the 
native  metal,  though  it  was  of  an  inferior  character.  It  was  admit- 
ted that  the  defendant  had  used  the  same  elements  and  produced  the 
same  result  The  question  is,  whether  he  has  infringed  the  patent 
The  Court  of  Exchequer  said  that  he  bad  not,  considering  intention 
an  ingredient  in  the  case.  The  evidence  in  this  case  raised  what 
was  stated  by  the  Court  of  Exchequer  as  a  matter  of  speculative 
opinion  to  the  standard  of  a  fact  No  doubt  carburet  of  manganese 
enters  into  combination  with  the  iron,  producing  a  very  improved 
steel,  and  there  is  the  same  result  as  regards  the  eventual  product,  if 
the  elements  of  the  carburet  be  put  wilii  the  iron  into  the  pot  On 
the  last  trial  this  was  placed  beyond  speculatioiwand  shown  to  be  a 
scientific  fact  The  experiment  was  tried  by  putting  carburet  of 
manganese  and  iron  into  one  crucible,  and  oxide  of  manganese  and 
carbonaceous  matter  and  iron  into  another.  The  resmt  was  the 
same.  These  elements  of  carburet  were  then  put  without  iron  into 
one  crucible,  and  they  were  put  with  iron  into  another.  In  the  first, 
carburet  of  manganese  was  produced ;  in  the  second,  the  improved 
steel,  but  not  a  trace  of  the  carburet  remained.  In  fact,  it  is  the 
combination  of  the  carburet  of  manganese  with  the  iron  which  pro- 
duces the  steel,  as  was  shown  at  the  trial.  The  question  of  intention 
has  nothing  to  do  with  a  civil  injury.  Why  is  an  ignorant  man 
to  be  in  a  better  position  than  an  educated  one  ?  If  a  man,  through 
ignorance,  infringes  a  patent,  he  is  liable.  Stead  v.  Anderson^  11  Jar. 
878. 

[Aldebson,  B.  Intention  has  nothing  to  do  with  the  question. 
To  use  a  well-known  equivalent  is  cleany  an  infringement;  but  to 
say  that  if  a  person  discovers  an  equivalent,  and  uses  it,  he  thereby 
infringes  a  patent,  will  be  to  check  scientific  discovery.] 

The  principle  involved  in  this  inquiry  is  one  of  considerable  impor- 
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tance.  In  all  processes  of  a  chemical  nature,  the  person  describing 
it  speaks  of  it  as  a  chemical  compound.  Heat  is  known  to  be  almost 
invariably  the  means  of  effecting  combination.  If  he  speaks  of  a  salt, 
known  to  be  a  combination  of  acid  and  earthy  base,  would  it  be 
tolerated  that  a  person  should  then  use  the  elements  ?  , 

[Crompton,  J.  They  make  it  in  the  pot,  and  you  out  of  it ;  that  is 
very  like  a  direct  infringementj 

T.  JoneSj  {Deighton  with  him),  for  the  defendant  The  question  is, 
whether  there  was  evidence  to  go  to  the  jury  of  an  infringement  It 
may  be  admitted  that  there  is  no  difference  between  a  direct  and  in- 
direct infringement,  but  the  infringement  here  is  a  mere  matter  of 
theory  and  speculation.  It  is  a  theory  that  carburet  of  manganese  is 
first  formed  in  the  crucible,  and  then  united  with  the  iron.  The 
charge  against  the  defendant  is,  that  he  has  done  that  from  which  it 
may  be  inferred  or  speculated  that  he  has  infringed  the  patent ;  or,  in 
other  words,  he  is  charged  with  doing  that  which  is  possibly  wrong- 
ful If  the  jury  had  found  this  to  be  true,  the  nature  of  the  truth  so 
found  would  be  too  doubtful  to  amount  to  a  legal  fact 
[Coleridge,  J.  But  surely  it  might  be  found  as  a  fact  by  the  jury.] 
But  it  lies  on  the  plaintiff  to  show  that  the  defendant  has  done  a 
wrongful  act  Here  the  wrong  is  of  necessity  speculative.  Chemists 
say,  when  these  elements  are  introduced  into  the  pot,  that  they  form, 
according  to  their  notion,  a  certain  combination.  The  defendant  may 
be  taken  to  entertcdn  a  different  opinion.  He  may  think  that  the  car- 
buret is  not  formed  before  the  steel.  Upon  the  evidence  it  is  doubtful. 
[  Alderson,  B.  Suppose  it  is  discovered  that  carburet  of  manganese 
and  iron  make  good  steel,  and  that  is  well  known,  and  it  is  also 
known  that  oxide  of  manganese  and  carbonaceous  matter  form  car- 
buret of  manganese,  and  then  a  person  discovers  that  by  a  different 
mode  of  mixing  them  with  iron  he  can  produce  steel  in  an  improved 
and  cheaper  form ;  is  this  a  discovery  or  an  infringement?  It  is  cer- 
tainly a  very  important  question.] 

Until  it  is  shown  that  the  elements  do  unite,  there  is  no  fact  of 
which,  in  law,  the  plaintiff  can  complain.  The  patent  is  distinctly 
for  the  use  of  carburet  of  manganese,  and  does  not  glance  at  the  use 
of  the  elements  thereof,  or  any  thing  else. 

[  WiGHTMAN,  J.  Do  you  usc  carbuTct  of  manganese  to  make  iron 
into  steel  ?] 

No.  Ours  is  a  new  discovery ;  the  plaintiff  discovered  the  use  of 
carburet  of  manganese,  but  not  the  use  of  oxide  of  manganese  and  car- 
bon. When  he  took  out  his  patent  he  did  not  know,  what  we  have 
since  discovered,  that  oxide  of  manganese  and  carbonaceous  matter 
thrown  into  the  pot  with  iron  produced  the  same  result  The  mate- 
rial called  carburet  of  manganese  is  worth  78/.  a  ton;  the  combina- 
tion of  carbonaceous  matter  and  oxide  of  manganese  is  worth  11.  a 
ton.  The  plaintiff  did  not  know,  when  he  took  out  his  patent,  that 
the  latter  cheap  substance  would  answer  as  well  as  the  former,  but 
now  seeks  to  exclude  the  public  from  the  use  of  the  cheaper  material 
for  the  period  of  his  patent  He  says  it  is  the  same  thing,  although 
voi^  XIV.  18 


Digitized  by 


Google 


206  COURT   OF   COMMON   PLEAS,  1852. 

Hea^  V.  Unwin. 

SO  different  in  price.     The  difference  is  not  merely  in  the  way  of 
making  carburet,  but  of  making  steel. 

[  Alderson,  B.  It  is  clear  that  the  same  result  is  produced ;  but  is 
not  this  a  discovery  ?  It  is  true  that  you  may  not  use  a  known  che- 
mical equivalent;  bat  if  not  known,  how  is  it?  Was  it  known, 
before  the  experiments  were  tried,  that  the  three  ingredients  mixed 
would  produce  the  steel  ?  The  opinions  of  scientific  men  amount  to 
actual  knowledge.] 

The  plaintiff  himself,  did  not  know  it,  otherwise  his  specification 
would  not  be  an  honest  one,  which  it  must  be  presumed  to  be.  The 
real  question  is,  whether  we  make  the  cast  steel  in  the  same  way. 
The  manner  and  form  of  making  it  is  of  the  essence  of  the  patent  in 
this  case.     Barber  v.  Grace,  17  Law  J.  Rep.  ^n.  s.)  Exch.  122. 

[Alderson,  B.  If  you  do  the  same  thing,  it  is  an  infringment ;  so, 
if  there  be  a  colorable  evasion,  as  by  using  a  known  equivalent  It 
does  not  follow,  because  chemists  have  now  made  the  discovery,  that 
therefore  there  is  an  infringement  The  defendant  must  have  been 
told  by  the  specification  what  to  do ;  but  can  that  have  been  the  case 
if  it  was  not  then  known  that  this  combination  would  form  steel  ?] 

A,  J.  E.  Cockbum,  in  reply.  A  party  who  takes  out  a  patent 
may  not  know  the  full  extent  of  the  invention ;  but  no  one  is  entitled 
to  use  it  merely  because  he  can  adopt  cheaper  materials.  He  has  no 
right  to  ingraft  that  discovery  upon  the  former,  or  to  build  upon  the 
former  foundation.  He  has  no  right  to  say,  "  because  I  have  im- 
proved your  process,  therefore  your  patent  fails." 

[Alderson,  B.  Suppose  that  the  iron  was  rendered  twenty  times 
harder  by  the  use  of  coal-tar,  then  it  would  be  a  discovery.  It  is  true 
that  you  cannot,  in  mechanical  inventions,  use  any  process  up  to  a 
certain  point,  but  it  may  be  different  in  chemical  discoveries.] 

Cur,  adv.  vuU. 

June  21.  There  being  a  difference  of  opinion,  their  lordships  now 
delivered  their  judgments  seriatim. 

Crompton,  J.  This  was  an  action  for  an  infiringement  of  a  patent 
The  only  question  which  is  now  material  to  be  considered  arose  at 
the  trial  on  the  plea  of  not  guilty ;  and  the  learned  judge  who  tried 
the  cause  directed  the  jury,  according  to  the  decision  of  the  Court  of 
Exchequer,  in  a  previous  case  between  the  same  parties,  that  there 
was  no  evidence  of  infiringement  A  bill  of  exceptions  was  tendered 
against  this  direction,  and  we  have  now  to  consider  whether  there 
was  any  evidence  of  infringement  which  ought  to  have  been  sub- 
mitted to  the  jury.  For  present  purposes,  we  must  assume  that  the 
invention  patented  was  novel  and  useful ;  and  the  only  question  is, 
whether  there  was  any  evidence  of  infringement  to  go  to  the  jury. 
It  will  be  first  necessary  to  see  of  what  the  invention  consists.  The 
patentee,  after  mentioning  other  inventions,  which  are  not  material, 
declares  his  invention  to  be,  the  use  of  carburet  of  manganese  in  any 
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process  whereby  iron  is  converted  into  east  steel.  In  a  subsequent 
part  of  his  specification  he  states  what  that  operation  is  as  follows : 
[His  lordship  read  the  plaintiff's  description  of  his  process.] 
He  states  his  claim,  with  reference  to  this  invention,  to  be,  the  em- 
ployment of  carburet  of  manganese  in  preparing  an  improved  cast 
steel.  The  two  substances  are  to  be  placed  together,  forming  (as 
proved  by  the  evidence)  alloy.  This  being  the  invention,  one  mode 
of  carrying  it  out  is  particularized  in  that  part  of  the  specification  in 
which  the  patentee  specifies  his  modus  operandi^  and  shows  how  he 
brings  the  two  substances  together,  by  introducing  them  into  the 
same  crucible.  It  is  important  to  distinguish  between  the  invention 
and  the  particular  mode  of  working  as  described  in  the  patent.  There 
may  be  other  modes  than  that  pointed  out  by  the  patentee,  of  bring- 
ing the  two  substances  together,  which  I  apprehend  to  be  an  infringe- 
ment of  the  patent,  if  they  involved  the  use  of  carburet  of  manganese 
in  the  process  of  the  conversion  of  iron  into  cast  steel.  The  question 
is,  whether  what  the  defendant  was  proved  to  have  done  was  not 
evidence  of  the  use  of  carburet  of  manganese  in  the  process  of  the 
conversion  of  iron  into  cast  steel,  although  the  operation  was  carried 
on  in  an  improved  mode,  different  from  that  described  in  the  speci- 
fication, and  originally  adopted  by  the  plaintiff. 

It  appeared  from  the  evidence  that  the  plaintiff  had  first  worked 
his  patent  by  preparing  the  carburet  of  manganese  from  coal  tar  and 
oxide  of  manganese,  and  by  then  using  the  carburet  so  prepared,  in 
the  process  of  converting  the  iron  into  steel,  in  the  manner  described 
in  the  specification.  He  afterwards  found  that  the  same  advantage 
was  attained  by  taking  oxide  of  manganese  and  coal  tar,  and  putting 
them  into  the  crucible  in  which  the  steel  was  melted ;  and  witnesses 
in  the  employ  of  the  plaintiff  stated  that  he  discovered  that  the 
using  the  carburet  in  the  way  I  have  described  would  answer  the 
same  purpose  as  making  the  carburet  first.  Strong  evidence  was 
given,  by  several  scientific  witnesses,  that  when  the  coal  tar  and  the 
oxide  of  manganese  were  put  into  the  crucible,  a  carburet  of  man- 
ganese was  formed  from  them  before  the  melting  of  the  steel. 
They  said  that  the  carburet  of  manganese  would  be  first  formed, 
and  immediately  ally  itself  with,  the  steel,  and  that  the  carburet 
would  be  formed  at  a  lower  temperature  than  that  at  which  steel 
was  melted ;  and  they  said  in  this  way,  when  the  carburet  of  man- . 
ganese  was  employed  in  the  manufacture  of  steel,  it  was  an  im- 
proved process.  It  appeared  that  the  plaintiff  had  been  in  the  habit 
of  making  up  coal  tar  and  manganese  into  packets,  to  be  used  in  the 
new  method.  Some  of  these  packets  had  been  supplied  by  him  to 
the  defendant  The  defendant  was  admitted  to  have  manufactured 
cast  steel,  by  using  the  oxide  of  manganese  and  carbonaceous  mat- 
ter introduced  into  the  pot  at  the  same  moment  with  the  iron.  I 
think  that  this  was  evidence  of  using  carburet  of  manganese  in  the 
process  of  converting  iron  into  steel,  and  was  evidence  of  a  distinct 
infringement  of  the  patent  It  was  a  neater  mode  of  carrying  out 
the  invention,  by  making  the  carburet  in  the  crucible,  instead  of  pre- 
paring it  out  of  the  crucible,  and  then  introducing  the  carburet  and 
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iron  into  the  crucible  together ;  and  in  both  operations  the  two  sub- 
stances are  brought  together,  and  the  alloy  is  formed. 

The  question  does  not  seem  to  be  one  of  imitation,  or  of  equiva- 
lent, but  whether  there  is  not  evidence  of  the  direct  use  of  the  carbu- 
ret for  the  purpose  of  manufacture,  though  in  a  neater  mode 
than  that  described  in  the  specification.  I  do  not  agree  with  the 
suggestion  that  the  invention  was  the  putting  the  two  substances  in 
the  crucible  together  in  the  exact  manner  pointed  out  by  the  plain- 
tiff; but  I  think  that  the  discovery  claimed  is  the  use  of  the  carburet 
in  the  manufacture,  and  that  it  is  not  limited  to  the  mode  of  working 
mentioned  in  the  specification,  which  I  think  the  plaintiff  gives  merely 
as  a  means  of  working  his  invention.  The  discovery  of  the  new 
mode  of  making  the  carburet  in  the  pot,  in  the  course  of  the  process, 
so  as  to  be  ready  to  ally  with  the  steel  in  a  subsequent  part  of  the 
process,  may  have  been  a  discovery  and  improvement  on  the  plain- 
tiff's invention,  for  which  a  patent  might,  perhaps,  have  been  taken 
out;  and  if  taken  out  by  a  stranger,  the  plaintiff  could  not  have  used 
the  new  method  without  infringing  the  patent  for  the  improvement 
On  the  other  hand,  the  new  method  could  not,  in  such  case,  have 
been  carried  on  without  infringing  the  plaintiff's  patent,  if,  as  I  think, 
it  was  an  improved  and  neater  mode  of  bringing  the  two  substances 
together,  being  a  use  of  carburet,  in  the  state  of  carburet,  in  the 
manufacture  of  steel. 

I  do  not  attribute  any  weight  to  the  fact  of  the  plaintiff  himself 
being  the  discoverer  of  the  new  mode,  or  of  the  defendant  having 
had  it  communicated  to  him  by  the  plaintiff.  However  much  these 
facts  might  affect  the  moral  justice  of  the  case,  they  do  not  seem  to 
me  to  alter  the  law.  If  the  new  plan  was  a  distinct  invention,  the 
defendant  might  have  used  it,  whoever  was  the  inventor.  If,  on  the 
other  hand,  it  was  the  use  of  carburet  in  the  process  of  m£^nufacture, 
it  would  be  an  infringement  of  the  plaintiff's  patent,  even  if  the  de- 
fendant himself  had  invented  the  improvement  I  think  there  was 
abundant  evidence  from  which  the  jury  might  infer,  that  in  the  new 
method  the  carburet  was  first  formed  in  the  crucible,  from  the  mate- 
rials, so  as  to  be  in  the  distinct  state  of  carburet  before  the  use  of  it 
in  the  manufacture  of  steel  commenced,  and  that  after  its  formation  it 
was  used  as  a  carburet  of  manganese  in  the  process  of  converting  the 
.  iron  into  steel ;  and  I  think  that,  from  such  a  state  of  facts  it  was 
competent  for  the  jury  to  find  that  the  patent  had  been  infringed  by 
the  defendant  I  think  that  the  judgment  should  be  reversed,  and  a 
venire  de  novo  awarded. 

Platt,  B.  This  was  an  action  on  the  case,  charging  the  defen- 
dant with  an  infringement  of  the  plaintiff's  patent ;  and  on  the  issue 
joined  on  the  plea  of  not  guilty,  the  learned  judge  directed  the  jury 
at  the  trial,  that  the  matters  deposed  to  by  the  plaintiff's  witnesses 
were  not  evidence  of  that  infringement  The  plaintift'  having  except- 
ed to  that  direction,  and  brought  his  writ  of  error,  the  question  arises 
whether,  on  the  matter  adduced  in  support  of  the  plaintiff's  case,  on 
the  trial,  there  was  such  evidence.     It  appeared  that  the  plaintiff's 
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patent  was  for  an  improvement  in  the  manufacture  of  steel,  by  the 
use  of  carburet  of  manganese  in  the  process  of  converting  iron  into 
that  metal.  By  the  specification,  he  claimed,  as  part  of  the  inven- 
tion, the  use  of  carburet  of  manganese  in  any  process  whereby  iron 
was  converted  into  cast  steel,  and  he  describes  the  mode  by  which 
he  obtained  fine  cast  steel  from  simple  iron,  by  the  use  of  carburet  of 
manganese.  It  was  admitted  at  the  trial  between  the  plaintiff  and 
the  defendant,  that  since  the  date  of  the  patent  the  defendant  had 
manufactured  cast  steel  by  using  oxide  of  manganese  and  carbona- 
ceous matter,  introduced  into  the  melting  pot  at  the  same  moment  with 
the  iron ;  the  three  ingredients,  oxide  of  manganese,  carbonaceous 
matter,  and  iron,  being,  however,  separate  and  apart,  and  not  in  com- 
bination with  either  of  the  others. 

It  is  also  admitted,  that  since  the  date  of  the  patent  the  defendant 
had  manufactured  cast  steel  by  using  only,  I  think,  oxide  of  manga- 
nese and  highly  carbonized  steel,  introc^ced  separately  into  the  pot 
at  the  same  time ;  and  the  testimony  of  chemists  at  the  trial  tended 
to  show,  th^  in  each  of  these  two  processes  carburet  of  manganese 
would  be  formed,  and  would  become  the  active  means  of  effecting 
the  improved  manufacture.  Surely,  whether  the  carburet,  or  its  con- 
stituent parts  separately,  are  put  into  the  melting  pot,  could  not 
make  any  difference,  if  those  parts  afterwards  combined,  and  in  their 
combined  state  acted  in  the  same  manner  on  the  subject  of  the  ma- 
nufacture. By  the  defendant's  selection  of  substances,  which  he  put 
into  the  melting  pot,  he  collected  together  oxygen,  carbon,  and 
manganese.  The  relative  affinities  sufficed  to  lead  to  the  natural 
expectation  that  they  would,  on  the  application  of  the  proper  heat, 
combine,  and  in  that  combination  form  the  carburet  required.  This 
may  constitute  a  different  manner  of  manufacturing  carburet  of 
manganese  ;  but,  however  manufactured,  if  the  defendant  used  it  in 
the  conversion  of  iron  into  cast  steel,  he,  in  my  judgment,  infringed 
the  patent.  Whether  the  chemical  testimony  was  credible  or  not 
is  not  a  matter  for  our  consideration.  We  are  required  to  consider 
and  determine  whether,  couplejl  with  the  admissions  on  the  trial,  it 
was  evidence,  and  evidence  to  be  left  to  the  jury,  of  the  defendant 
having  used  carburet  of  manganese  in  the  process  for  the  conversion 
of  iron  into  cast  steel.  I  think  it  was,  that  the  ruling  of  the  learned 
judge  was  incon^ect,  and  that  the  venire  de  novo  should  be  awarded. 

Erle,  J.  In  this  case  the  question  is,  whether  there  was  any  evi- 
dence of  an  infringement  of  the  plaintiff^s  patent "  for  the  use  of  carbu- 
ret of  manganese  in  the  process  of  converting  iron  into  cast  steel ; " 
and  there  was  evidence  that  the  defendant,  by  beating  the  elements 
of  carburet  of  manganese  with  iron,  formed  first  the  carburet,  and 
then  cast  steel.  If  this  be  true,  the  defendant  would,  in  my  judg- 
ment, be  guilty  of  a  direct  infringement.  But  assuming  this  to  be 
doubtful,  there  was  also  evidence  that  he  had  indirectly  infringed  this 
patent  for  the  use  of  a  substance  in  a  process,  by  the  use  of  a  known 
chemical  equivalent  for  that  substance  in  that  process.  At  the  time 
of  the  patent  the  patentee  made  the  .carburet  by  heating  the  carbon 
18* 
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and  manganese  till  it  was  formed,  and  then  heated  the  carburet  with 
iron  to  form  the  cast  steel.  He  afterwards  discovered,  that  if  the 
elements  of  the  carburet  were  heated  with  the  iron,  the  same  result 
would  be  obtained,  and  one  heating  would  be  saved.  He  communi- 
cated the  effect  of  this  discovery  to  the  defendant  by  selling  to  him 
the  packet  containing  the  elements  of  the  carburet  to  be  so  used. 
The  patentee  knew  at  the  time  of  the  patent  the  elements  of  which 
he  formed  the  carburet,  and  from  that  knowledge  was  induced  to  use 
those  as  equivalent  to  the  substance  mentioned  in  the  specification. 
There  is  thus  some  evidence  that  the  defendant  infringed  the  patent 
by  the  use  of  a  chemical  equivalent  for  the  patented  substance,  known 
to  be  so  at  the  time  of  the  patent.  But  I  am  further  of  opinion  that 
a  patent  for  the  use  of  a  substance  in  a  process  is  infringed  by  the 
use  of  a  chemical  equivalent  for  that  substance,  known  to  be  so  at 
the  time  of  the  use,  if  used  for  the  purpose  of  taking  the  benefit  of 
the  patent,  and  of  making  a  colorable  variation  therefrom.  Taking 
the  instance  put  in  the  argument  of  this  case  in  the  Exchequer,  if  a 
patent  was  for  the  use  of  soda  in  a  process,  and  by  subsequent 
analysis  sodium  and  oxygen  were  discovered  to  be  the  elements  of 
soda,  the  use  of  sodium  and  oxygen  in  the  patented  process,  for  the 
purpose  of  being  equivalent  to  soda  in  that  process,  would  appear  to 
me  to  be  an  infringment,  though  the  analysis  of  soda  was  subsequent 
to  the  patent.  Upon  these  grounds  it  appears  to  me  that  there  ought 
to  be  a  venire  de  novo, 

WiGHTMAN,  J.^  I  cannot  come  to  the  conclusion  that  there  was  no 
evidence  for  the  jury,  in  this  case,  that  the  defendant  in  the  action, 
had  infringed  the  plaintiff's  patent ;  and  if  there  is  any,  the  plaintiff 
is  entitled  to  judgment  upon  this  bill  of  exceptions  for  a  venire  de 
novo.  The  action  was  on  the  case  for  infringing  a  patent  for  '  certain 
improvements  in  the  manufacture  of  steel.'  The  defendant  pleaded 
not  guilty,  and  several  other  pleas ;  but  the  question  arose  upon  the 
plea  of  not  guilty.  The  plaintiff,  in  his  specification,  declared  that 
one  of  his  improvements  was,  *  in  thg  use  of  carburet  of  manganese 
in  any  process  whereby  iron  is  converted  into  cast  steel ; '  and  he 
claims  that  as  his  invention.  It  appears  by  the  evidence  that  the  use 
of  the  carburet  of  manganese  in  the  manufacture  of  steel  was  un- 
known before  the  plaintiff's  invention,  and  that  it  was  a  most  impor- 
tant improvement  In  the  specification  the  plaintiff  states  the  mode 
in  which  he  applies  the  carburet  of  manganese  to  the  iron  or  steel, 
but  states  expressly  that  all  he  claims  as  his  invention  is  the  use  of 
the  carburet  in  any  process  for  the  conversion  of  iron  into  cast  steel. 
It  appears  by  the  evidence  that  the  carburet  may  be  applied  in  three 
ways  :  —  One,  by  making  the  carburet  first,  and  then  introducing  it 
into  the  melting  pot  with  the  iron  or  steel  to  which  it  is  to  be  applied; 
and  this  is  the  mode  stated  in  the  specification.  Another,  by  putting 
the  ingredients  which  are  to  form  the  carburet  into  the  pot  at  the 
same  time  with  the  iron  or  steel,  in  which  case  the  carburet  is  formed 

^  Hia  lordship  was  absent  through  illness,  but  his  judgment  was  read  by  Colerii>ge,  J. 
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in  the  pot  before  it  acts  upon  the  iron  or  steel ;  and  this  mode  was 
adopted  by  the  plaintiff  subsequently  to  the  patent  specified.  And, 
thirdly,  by  putting  oxide  of  manganese  into  the  pot  with  steel  so 
highly  carbonized  that  at  a  high  temperature  carburet  of  manganese 
would  be  formed,  and  produce  the  same  effect  upon  the  steel  as  if 
either  of  the  other  processes  were  used. 

It  was  admitted  that  the  defendant  had  adopted  both  of  the  last  modes 
of  using  carburet  of  manganese  in  the  manufacture  of  steel.  In  each 
of  the  three  modes  the  same  Materials  are  used,  and  the  effect  is  pro- 
duced by  the  same  means,  namely,  the  action  of  carburet  of  manga- 
nese upon  iron.  The  materials  are  the  same  in  each — iron,  manganese, 
and  carbonaceous  matter,  which  two  latter  must  unite  before  they  act 
upon  the  iron ;  and  in  all  the  three  the  union  of  the  carbon  and 
manganese  takes  place  before  the  imited  substance  acts  upon  the  iron. 
The  mode  adopted  by  the  defendant  is  not  by  using  chemical  equiva- 
lents ;  the  materials  and  combinations  are  the  same  with  those  of  the 
plaintiff,  with  this  difference,  that  his  carburet  is  formed  in  the  same 
pot  in  which  the  iron  is ;  whereas,  by  the  plaintiff's  specification,  the 
carburet  is  formed  before  it  is  put  into  the  pot ;  but  in  both  the  car- 
buret must  be  formed  before  it  can  act  upon  the  iron.  By  the  mode 
adopted  by  the  defendant,  which  *  indeed  the  plaintiff  himself  had 
adopted,  one  heating  suflSces  for  the. whole  process;  whereas,  by  the 
mode  mentioned  in  the  specification,  the  oxide  of  manganese  and  car- 
bon must  first  be  converted  into  carburet  by  the  action  of  one  fire,  and 
then  there  must  be  another  to  produce  the  action  of  the  carburet  upon 
the  iron.  The  plaintiff's  patent,  however,  is  not  for  the  mode  of 
preparing  the  carburet  of  manganese,  but  for  the  use  of  it  in  any 
process  whereby  iron  is  converted  into  cast  steel.  The  process  by 
which  the  defendant  makes  his  carburet  may  be  an  improvement 
upon  that  mentioned  in  the  specification,  but  when  made  he  uses  it 
for  the  same  purpose  and  with  the  same  effect  as  the  plaintiff.  Both 
the  plaintiff  and  the  defendant  operate  upon  the  iron,  and  produce 
the  same  effect  upon  it,  by  the  same  agent,  namely,  carburet  of  man- 
ganese ;  and  it  is  for  the  operation  of  that  agent  upon  iron  in  the  pro- 
cess of  converting  it  into  steel  that  the  plaintiff  has  taken  out  his 
patent  I  think,  therefore,  that  there  was  evidence  for  the  jury  that 
the  defendant  had  infiringed  the  plaintiff^s  patent,  and  that  there 
should  be  a  venire  de  novo. 

Coleridge,  J.  The  only  question  in  this  case  is,  whether  there 
was  any  evidence  to  go  to  the  jury  of  an  infringment  of  the 
plaintiff's  patent ;  and  this  must  be  considered  on  the  assumption 
that  the  plaintift^'s  specification  was  unexceptionable,  a  condition 
which  it  will  be  found  very  important  to  bear  in  mind  in  the 
examination  of  the  evidence.  Limiting  myself  to  all  that  is  in  ques- 
tion in  the  present  case,  I  may  state  that  the  specification,  to  be  per- 
fect, must  be  taken  to  specify  impliedly  all  the  chemical  equivalents 
to  the  chemical  means  expressly  stated  for  producing  the  promised 
result,  which  were,  at  the  time  of  specifying,  known  to  ordinarily 
skilled  chemists,  or  to  the  patentee  himself.   The  latter  of  these  seems 
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to  me  as  necessary  as  the  former.  If  the  inventor  of  an  alleged  dis- 
covery, knowing  of  two  equivalent  agents  for  effecting  his  end,  could, 
by  the  disclosure  of  one,  preclude  the  public  from  the  benefit  of  the 
other,  he  might,  for  his  own  profit,  force  upon  the  public  an  expensive 
and  difficult  process,  keeping  back  a  cheap  and  simple  one  ;  which 
would  be  directly  contrary  to  the  good  faith  required  from  every  paten- 
tee in  his  communication  to  the  public.  Now,  the  plaintiff  thus 
describes  the  process  which  he  claims  :  —  "  I  do  it  by  introducing  into 
a  crucible  bars  of  steel  broken  into  fragments,  mixtures  of  cast  and 
malleable  iron,  or  malleable  iron  and  carbonaceous  matter,  along  with 
from  one  to  three  per  cent  of  their  weight  of  carburet  of  manga- 
nese." He  then  declares  that  he  does  not  claim  the  mixture  of  cast 
and  malleable  iron,  or  malleable  iron  and  carbonaceous  matter,  as 
any  part  of  his  invention,  but  only  the  use  of  carburet  of  manga- 
nese in  any  process  for  the  conversion  of  iron  into  cast  steel ;  and  in 
the  final  enumeration  of  his  claims  he  repeats,  "  I  claim  the  employ- 
ment of  carburet  of  manganese  in  preparing  an  improved  cast  steel." 
This  being  the  specification  and  claim,  it  appears,  from  the  evidence 
that  the  same  result  may  be  produced  as  certainly,  and  far  more 
cheaply,  by  substituting  for  the  carburet  of  manganese  oxide  of  man- 
ganese and  coal-tar,  (a  carbonaceous  matter),  which,  being  thrown 
into  the  crucible  with  the  iron,  there  is  strong  ground  for  believing, 
form  carburet  of  manganese  before  the  iron  is  in  a  state  of  fusion, 
and  before,  therefore,  any  mixture  of  the  two  takes  place.  The  dif- 
ference is,  that,  instead  of  the  formed  composite  substance  being 
thrown  into  the  crucible  in  certain  proportions  to  the  iron  and  car- 
bonaceous matter,  the  ingredients  of  each  substance  are  introduced, 
which  in  one  and  the  same  process,  but  in  an  earlier  stage  of  it,  form 
the  composite,  which  then  applies  itself  to  the  iron  and  produces  the 
desired  result. 

There  can  be  no  doubt  then,  I  think,  that  an  equivalent  in  this  case, 
if  that  equivalent  was  known,  at  the  date  of  the  specification,  to  the 
plaintiff  or  ordinary  chemists — those,  I  mean,  who  would  bring  to 
the  reading  of  the  specification  such  knowledge  as  must  be  presumed 
in  those  to  whom  it  must  be  taken  to  be  addressed  —  is  within  the 
specification,  and  the  use  of  it  is  an  infringement ;  if  not,  a  contrary 
conclusion  follows,  and  the  use  of  it  is  an  improvement  in  virtue  of 
a  new  discovery.  And  the  knowledge  I  speaJc  of  is,  of  course,  not 
the  knowing  what  were  the  component  parts  of  carburet  of  manga- 
nese, but  the  knowledge  that  the  component  parts  thus  applied  were 
equivalent  to  the  thing  itself,  applied  according  to  the  specification 
for  producing  the  desired  result  This  limitation  seems  to  me  required 
by  common  sense  and  common  practice ;  unless  it  be  imposed,  I  see 
no  means  of  knowing  whether  the  latter  process  is  or  is  not  within 
the  specification ;  and  unless  I  know  that,  I  have  no  means  of  distin- 
guishing improvement  from  infiringement  Whether  the  equivalent 
be  in  its  nature  near  to  or  remote  from  the  thing  itself,  seems  to  me, 
in  principle,  wholly  immaterial ;  and  equally  so,  that  the  one  should 
be  so  nearly  identical  with  the  other  as  in  themselves  the  component 
parts  may  be  with  the  composite  substance.     The  new  conclusion 
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may  be  deducible  from  known  and  specified  premises,  and,  in  strict 
reasoning,  therefore,  involved  in  them  ;  still  he  who  first  puts  the  pre- 
mises side  by  side,  and  deduces  the  conclusion,  is  the  inventor.  Many 
of  the  greatest  and  most  unquestioned  discoveries  reduce  themselves 
into  no  more  than  this.  Having  applied  these  principles  to  a  careful 
examination  of  the  evidence,  I  cannot  perceive  that  there  was  any  to 
show  either  that  chemists,  or  the  plaintiiF  himself,  at  the  date  of 
the  specification,  had  any  knowledge  of  the  equivalent  which  the  de- 
fendant has  used,  though  there  is  evidence  that  at  a  later  period  the 
defendant  may  have  gained  his  knowledge  from  the  plaintiff  himself. 
I  think,  therefore,  that  the  ruling  of  the  learned  judge  at  the  trial  was 
correct,  and  that  judgment  ought  to  be  affirmed. 

Alderson,  B.  The  first  question  is,  I  think,  what  really  is  the  in- 
vention described  and  claimed  by  the  plaintiff  in  his  specification. 
He  describes  the  process  thus :  —  "  I  do  it,"  he  says,  "  by  introducing 
into  a  crucible  bars  of  steel  broken  into  fragments,  mixtures  of  cast 
and  malleable  iron,'or  malleable  iron  and  carbonaceous  matter,  along 
with  from  one  to  three  per  cent,  of  their  weight  of  carburet  of  man- 
ganese." And  he  adds,  that  he  claims  the  use  of  carburet  of  manga- 
nese in  any  process  for  conversion  of  iron  into  steel.  Now,  we  are 
aware  that  carburet  of  manganese  was  a  well-known  substance  exist- 
ing before  the  patent.  As  the  specification  describes  it  as  being  intro- 
duced into  the  crucible  with  the  steel  or  iron,  and  as  it  is  to  be  intro- 
duced at  a  given  proportion  of  weight  with  the  steel  or  iron,  I  do  not 
myself  see  how  any  language  could  more  accurately  express,  to  those 
who  read  it,  that  the  patentee  really  meant  to  take  two  existing  sub- 
s&nces,  to  weigh  them,  to  take  their  definite  proportions  of  weight, 
the  one  to  the  other,  and  then,  introducing  these  definite  proportions 
of  carburet  of  manganese  and  of  steel  into  the  crucible,  to  proceed  to 
melt  them  together.  If  the  words  can  mean  any  thing  else,  it  is 
quite  out  of  my  power  to  conceive  it.  And  then,  I  think,  if  this  be 
established,  it  follpws  that  all  that  the  patentee  has  claimed  and  spe- 
cified is  this  which  I  have  described.  But  I  fully  agree  also,  that, 
according  to  the  due  administration  of  the  patent  law,  every  specifi- 
cation is  to  be  read  as  if  by  persons  acquainted  with  the  general  facts 
of  the  mechanical  or  chemical  science  involved  in  such  inventions. 
Thus,  if  a  particular  mechanical  process  is  specified,  and  there  are  for 
some  parts  of  it,  as  specified,  other  well-known  mechanical  equivalents, 
the  specifying  of  those  parts  is,  in  truth,  a  specification  of  the  well- 
known  equivalents,  also,  to  those  whose  general  knowledge  we  refer 
to,  namely,  mechanics  and  readers  of  the  specification ;  and  so  it  is 
}nth  chemical  equivalents,  also,  in  a  specification  to  be  read  by  chem- 
ists. But  it  may  be  that  there  are  equivalents,  mechanical  or  chemi- 
cal existing,  but  previously  unknown  to  ordinarily  skilful  mechanics  or 
chemists.  These  are  not  included  in  the  specification,  but  must  be 
expressly  stated  therein.  These  are,  in  fact,  new  discoveries  in  them- 
selves, wholly  independent  of  the  specification,  which  omits  them, 
^d  for  them  there  is  no  patent  or  specification  at  all.  They  may  be 
tised  by  all  persons  without  infringing  the  patent.     These  are  the 
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principles  upon  which  I  hold  that  this  question  must  be  detennined, 
and  which  we  must  look  to  and  be  governed  by  when  we  answer  the 
question  here,  whether  there  is  any  evidence  of  the  infringement  of 
this  patent  by  the  defendant ;  and  I  propose,  therefore,  referring  my- 
self to  them,  to  consider  the  evidence  which  is  stated  in  this  record. 

It  is  clear  that  there  is  no  evidence  that  the  defendant  melted 
carburet  of  manganese  with  broken  steel  or  iron,  by  taking  each  of 
those  substances,  existing  in  a  separate  state,  and  putting  them  into 
a  crucible,  and  then  applying  heat  He  has  not,  therefore,  directly 
and  in  terms  infringed  the  patent.  But  I  have  before  shown  that  an 
infringement  may  be  if  a  defendant  uses  a  known  chemical  or  mecha- 
nical '  substitute  equivalent  to  the  very  thing  pointed  out ;  for,  the 
equivalent  being  known,  and  a  part  of  the  general  knowledge  of  the 
world,  he  who,  by  his  specification,  describes  the  ingredients  which  he 
uses,  describes  impliedly  also  all  their  known  equivalents,  and  so  does, 
in  fact,  communicate  to  the  world,  by  his  specification,  the  knowledge 
of  the  invention ;  and  on  this  knowledge,  thus  expressly  or  impliedly 
communicated,  he  who  afterwards  infringes  the"  patent  really  acts. 
But  this  depends  upon  the  equivalent  being  a  known  one  before.  If 
the  equivalent  be  not  before  known,  he  who  discovers  de  novo  the 
equivalent  (if  it  be  better  than  the  original  for  which  it  is  the  equiva- 
lent) has,  by  the  use  of  the  equivalent,  improved  upon,  not  infringed, 
the  original  invention.  That  is  the  case  here ;  the  carburet  of  man- 
ganese is  to  be  taken  and  melted  with  the  broken  steel  or  iron.  This 
is  the  invention  —  an  improved  steel  is  the  result  Now,  carburet  of 
manganese  is  an  expensive  ingredient,  produced  by  an  additional  pro- 
cess, from  oxide  of  manganese  and  carbon.  There  is  no  evidence 
that  the  oxide  of  manganese  and  carbon  were  known  to  be  at  the 
time  of  this  specification — which  time,  and  not  the  time  of  the  use, 
is  the  material  time  to  look  at  —  exactly,  and  under  all  circumstances, 
an  equivalent  in  chemistry  for  carburet  of  manganese.  They  did 
produce  it,  but  only  after  being  subjected  to  a  special  process,  which 
was  expensive.  Bat  it  is  now  found,  that,  by  putting  the^e  ingredi- 
ents with  broken  steel  or  iron  into  a  crucible,  they  produce  the  same 
effects,  when  melted,  as  the  carburet  of  manganese  with  broken  steel 
or  iron  did  before  ;  and,  this  fact  existing,  a  scientific  reason  is  to  be 
found  for  it  It  is  said  now,  therefore,  that  these  ingredients,  melted 
together  at  a  lower  heat  than  will  melt  steel  or  iron,  do  in  the  crucible 
first  form  carburet  of  manganese,  and  then,  there  being  carburet  of 
manganese  formed  and  existing  in  the  crucible,  first  with  unmelted 
steel  or  iron,  the  subsequent  melting  of  those  two  ingredients  toge- 
ther forms  the  good  steel.  It  seems  clear  that  this  order  of  formation 
in  the  crucible  is  of  the  essence  as  to  the  success  of  the  operation, 
and  that  this  order  of  formation,  under  these  circumstances,  was 
utterly  unknown  at  the  time  of  the  patent  and  specification.  I  agree 
that  there  is  now  abundant  evidence  to  show  that  these  materials, 
thus  treated,  do  form  an  equivalent,  chemically,  for  the  carburet  of 
manganese,  though  the  evidence  fails  altogether  as  to  the  existence 
of  the  two  substances  in  definite  proportions  in  the  crucible,  such  as 
are  mentioned  in  the  specification.  But  I  can  find  no  evidence  what- 
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ever  on  the  record,  that  at  the  time  of  the  plaintiff's  patent  and  spe- 
cification, this  was  well  known  to  persons  ordinarily  skilled  in  che- 
mistry ;  and  unless  this  fact  be  added,  I  think  there  is  no  evidence  for 
the  jury  of  an  infringement  of  that  peculiar  process  which,  by  his 
specification,  the  plaintiflF  has  claimed  to  be  his  invention.  For  the 
specification,  by  which  he  does  state  his  invention,  does  not  commu- 
nicate, if  read  by  any  ordinarily  skilful  chemist  of  that  day,  the  know- 
ledge, that  to  melt  together  in  a  crucible  carbon,  oxide  of  manganese, 
and  broken  steel  or  iron,  is  really  the  same  thing  as  to  melt  in  a  cru- 
cible carburet  of  manganese  with  broken  steel  or  iron.  The  plaintiff 
did  not  then  know  it,  nor  did  any  one  else  then  know  it  If  they 
know  it  now,  it  is  in  consequence  of  a  new  discovery  alone,  for  which 
no  patent  has  been  taken  out,  and  no  specification  enrolled.  I  appre- 
hend nothing  is  an  infiringement  now  which  would  not  have  been  one 
immediately  after  the  specification  was  enrolled.  The  knowledge  of 
the  equivalents  must  be  the  kn9wledge  the  world  had  before  these 
experiments,  now  called  infringements,  were  first  made.  I  think  the 
judgmnt  should  be  affirmed ;  but  as  the  majority  of  the  court  are  of 
a  different  opinion,  the  judgment  must  be  reversed,  and  a  venire  de 
novo  awarded. 

Judgment  accordingly,  ' 


Foster  t?.  Crabb.^ 

Jane  8, 1853. 

Pleading  —  Detinue — Special  Traverse, 

h  detinae  for  a  deed,  bj  which  propertj  was  assigned  to  C.  and  S.,  on  trcists  for  securing  aa 
aimaity  to  the  plaintiff,  the  deifendant  pleaded  that  C.  and  S^  took  possession  of,  and  had 
a  ri^t  to,  the  aecd ;  that  before  the  plaintiff  had  possession  of  the  aeed,  S.  obtained  pos- 
session of  it,  and  C.  died;  and  that  aftervmrds  S.  delirered  tiie  deed  to  the  defendant  to 
keep,  and  that  the  defendant  detained  the  deed  £rom  the  plaintiff  on  behalf  of  S.,  and  by 
his  authority.  The  plaintiff  replied,  that,  before  the  defendant  was  possessed  of  the  deed, 
and  after  the  death  of  C,  one  G.,  and  not  S.,  was  possessed  of  the  deed,  and  that  G.  de- 
lirered it  to  the  defendant  by  the  authority  of  the  pUdntiff,  and  that  the  defendant  hath 
always  held  and  still  holds  the  same  under  such  authority ;  without  this,  that  S.  deliyered 
the  ieeA  to  &e  defendant :  — 

Hdd,  on  special  demurrer,  that  the  replication  was  good,  the  trayerse  that  S.  delivered  the 
deed  to  the  defendant  being  a  material  traverse. 

Bid  also,  that  the  inducement  to  the  special  traverse  was  not  bad  for  saying  that  the  defend- 
ant "  still  holds  "  the  deed  by  the  plaintiff's  authority. 

This  was  the  same  action  as  Foster  v.  Crabby  16  Jur.  835 ;  s.  c.  11  Eng. 
Bep.  521,  to  which  reference  is  made  for  the  pleadings.  After  the  judg- 
ment of  the  court  had  been  delivered  as  above  reported,  the  plaintiflF 
obtained  leave  to  amend  his  replication ;  and  he  accordingly  amended 
the  same  by  replying  to  the  defendant's  plea,  that  before  the  defend- 
ant was  possessed  of  the  said  deed  in  the  said  plea  mentioned,  and 

1  16  Jut.  8S6 ;  21  Law  J.  Rep.  (n.  s.)  C.  P.  209. 
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after  the  death  of  the  said  David  Colombine,  one  George  Green,  and 
not  the  said  Edward  Bridges  Swindall  was  possessed  of  the  said  deed, 
and  being  so  possessed  thereof,  the  said  George  Green  delivered  the 
same  to  the  defendant,  at  the  request  and  by  the  authority  of  the 
plaintiff;  and  the  defendant,  at  the  request  and  by  the  authority  and 
on  behalf  of  the  plaintiff,  then  received  the  said  deed  of  and  from  the 
said  George  Green,  and  hath  always  held  and  stiU  holds  the  same 
under  and  by  virtue  of  such  last-mentioned  request  and  authority ; 
without  this,  that  the  said  Edward  Bridges  Swindall  delivered  the 
said  deed  to  the  defendant,  in  manner  and  form  as  in  the  said  last 
plea  alleged.  Conclusion  to  the  country.  Special  demurrer  thereto, 
on  the  grounds  (amongst  others)  that  the  special  traverse  was  an  im- 
material traverse  ;  that  the  inducement  to  the  traverse  was  bad,  and 
inconsistent  with  the  declaration,  as,  if  the  defendant  always  held  the 
deed  by  the  authority  of  the  plaintiff,  the  plaintiff  had  no  ground  for 
his  action  ;  that  the  replication  was  double,  in  setting  up  a  bailment 
of  the  deed  on  behalf  of  the  plaintiff  to  the  defendant,  &c.,  and  also 
a  denial  of  the  bailment  by  Swindall  to  the  defendant.  • 

J.  Brown,  in  support  of  the  demurrer.  The  replication  is  bad. 
The  plea  says  that  the  defendant  detains  the  deed  by  the  authority  of 
Swindall,  and  this  is  not  answered  by  the  replication.  The  traverse 
does  not  go  far  enough.  Com.  Dig.  tit.  "  Pleader,"  Q.  6.  The  alle- 
gation of  delivery  by  Green  to  the  defendant  is  only  matter  of  induce- 
ment, and  not  traversable,  Clopman  v.  White,  7  C.  B.  43.  If  the 
plaintiff  intended  to  rely  upon  it,  as  preventing  the  defendant  from 
setting  up  ajus  tertii,  it  ought  to  have  been  specially  pleaded  by  way 
of  estoppel.  Freeman  v.  Qyok,  2  Exch.  654 ;  Saunders  v.  Coleman,  4 
Man.  &  G.  209 ;  Veale  v.  Warner,  1  Saund.  325,  note  4 ;  Plummer  v. 
Woodbourne,  4  B.  &  Cr.  625.  The  court  cannot  assume,  from  any 
thing  upon  the  record,  in  what  way  the  deed  came  into  the  defend- 
ant's hands.  Whether  he  found  it,  or  obtained  it  in  any  other  way, 
it  appears  from  the  plea,  and  which  is  not  denied,  that  Swindall  au- 
thorized him  to  detain  it,  and  this  is  sufficient  in  this  action.  (See 
Com.  Dig.,  tit  "  Attorney,"  C.  1).  If  Swindall  may  detain  the  deed, 
of  course  the  defendant  may  also  detain  the  deed,  as  deriving  hia 
authority  from  Swindall.  The  inducement  is  also  open  to  the  objec- 
tion, that  it  alleges  that  the  defendant  holds  by  the  plaintiff's  author- 
ity, w^ithout  limiting  that  authority  to  the  time  of  action  brought;  and 
there  is  also  this  further  objection,  that  there  is  no  demand  of  redeliv- 
ery alleged. 

Gray,  contra.  It  is  material  from  whom  the  defendant  got  the 
deed.  There  are  three  distinct  allegations  in  the  plea — first,  that 
Swindall  got  the  deed  into  his  possession  ;  secondly,  that  he  delivered 
it  to  the  defendant ;  and,  thirdly,  that  the  defendant  retains  the  deed 
by  the  authority  of  "Swindall.  It  is  essential,  therefore,  to  the  validity 
of  the  plea,  that  Swindall  delivered  the  deed  to  the  defendant  Strike 
out  the  allegation  in  the  plea  as  to  the  delivery  by  Swindall,  and  it  is 
not  sufficient;  for  the  two  other  allegations  are  connected  only  by 
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means  of  this  allegation.  It  is  consistent  with  the  allegation  that 
Swindall  had  possession  of  the  deed,  that  by  some  means  or  other  it 
got  out  of  his  possession,  and  that  the  plaintiff  obtained  it,  and  after- 
wards that  the  plaintiff  delivered  it  to  the  defendant  to  keep  for  him, 
and  that  the  defendant  had  so  received  it  In  such  a  case  the  plain- 
tiff would  have  a  good  right  of  action  against  the  defendant  for  refu- 
sing to  return  the  deed,  and  it  would  be  no  answer  to  say  that  Swin- 
dall authorized  him  to  retain  it  As  far  as  the  plaintiff  and  defendant 
are  concerned,  it  is  only  a  case  of  delivery  by  the  plaintiff  to  the 
defendant,  to  be  redelivered  on  request. 

[MiULE,  J.  Suppose  a  banker  to  have  possession  of  a  deed  belong- 
ing to  two  co-tenants,  and  each  of  them  to  say  to  him,  "  Do  not  give 
it  to  the  other,"  then  he  would  have  a  defence  against  both  if  this 
plea  is  good.] 

Yes.  Here  the  traverse  is  of  itself  suflScient,  independent  of  the 
introductory  matter.  Provided  the  traverse  be  a  material  traverse, 
the  introductory  matter  need  not  be  material ;  but  if  the  traverse  be 
not  material,  then  the  introductory  matter  must  be  material. 

[Jervis,  C.  J.  But  on  special  demurrer  the  suflSciency  of  the  in- 
ducement must  be  shown.} 

It  is  submitted  that  the  introductory  matter  is  sufficient.  This  is  a 
plea  in  confession  and  avoidance,  and  admits  the  plaintiff's  title  as 
stated  in  the  declaration;  therefore,  in  the  replication  it  was  not  neces- 
sary, in  the  introductory  matter,  to  state  the  title  of  the  plaintiff,  as 
that  had  been  admitted  by  the  plea.  As  to  there  being  no  demand, 
the  authority  to  keep  would  continue,  and  the  defence  would  have 
been  non  detinet ;  but  with  respect  to  the  want  of  an  allegation  in  the 
replication  of  such  demand,  that  is  not  pointed  out  in  the  special  de- 
murrer. Then,  with  rega|d  to  the  objection  that  the  replication  does 
not  Umit  the  authority  to  detain  the  deed  to  the  time  of  the  action 
being  brought,  the  object  of  the  replication  is  to  show  that  the  defend- 
ant did  not  get  the  deed  bv  the  authority  he  alleges  in  his  plea ;  and 
it  accordingly  shows  that  the  defendant  obtainea  possession  of  it  bv 
the  authority  of  the  plaintiff;  but  that  does  not  state  that  the  defend- 
ant still  detains  it  by  such  authority 

/  Brown  replied. 

Jervis,  C.  J.  It  seems  to  me  that  the  plaintiff  is  entitled  to  the 
judgment  of  the  court  in  this  C€tse.  The  object  of  a  special  traverse 
is  correctly  stated  in  Stephens  on  Pleading.  The  plaintiff  may,  by 
it,  present  a  traverse  on  which  ah  issue  in  fact  may  be  taken,  and  may 
expend  it  in .  the  inducement,  and  thus  raise  an  issue  in  law.  But 
both  must  be  sufficient  If  a  party  choose,  he  may  present  a  mate- 
rial allegation  in  his  plea,  but  in  either  case,  the  other  party  has  a 
right  to  have  the  special  traverse,  and  inducement  presented  to  him 
in  a  light  on  which  he  might  have  taken  issue.  Here  the  defendant 
might  have  taken  an  issue  in  fact  on  the  special  traverse,  or  demurred 
generally,  or  he  might  have  traversed  the  inducement  But  the  de- 
fendant has  chosen  to  demur  on  the  question  as  to  the  validity  of  the 
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special  traverse ;  and  on  all  the  points  he  has  taken,  I  think  the  plain- 
tiff is  entitled  to  judgment  With  respect  to  the  traverse,  if  you 
strike  oat  of  the  plea  the  allegation  of  bailment  by  Swindall,  the  plea 
would  be  bad  ;  for,  as  it  is  a  plea  in  confession  and  avoidance,  it  ad- 
mits the  plaintiff's  title,  unless  the  defendant  can  displace  it.  The 
plea,  in  effect,  states,  "  I  displace  your  right  as  alleged  in  the  declara- 
tion, because  Swindall  delivered  the  deed  to  one."  The  plaintiff  re- 
plies, "  No  ;  I  delivered  the  deed  to  you."  That  is  material,  and  a 
subsequent  direction  by  Swindall  to  keep  it  would  not  do,  for  Swin- 
dall's  possession  of  the  deed  at  one  time  is  no  matter  if  the  defendant 
did  not  get  it  from  him.  Then,  as  to  the  inducement,  two  questions 
were  raised  on  that  matter — fijrst,  that  there  was  no  allegation  of  a 
demand  of  redelivery ;  that  is  not  pointed  out  in  the  special  demur- 
rer ;  secondly,  that  the  inducement  says  that  the  defendant  holds  the 
deed  by  the  authority  of  the  plaintiff,  without  saying  that  he  holds  it 
down  to  the  time  of  action  brought.  Now,  the  allegation  is,  that 
Green  delivered  the  deed  to  the  defendant  at  the  request  and  by  the 
authority  of  the  plaintifi^  and  that  the  defendant  then  received  and 
held  the  same  at  the  request  and  by  the  authority  of  the  plaintiff,  and 
still  holds  by  the  plaintiff's  authority.  This  allegation  of  bailment 
by  the  plaintiff  merely  means  that  the  defendant  had  no  other  than 
the  plaintiff's  authority,  not  that  that  authority  is  continuing.  The 
inducement  is  consistent  with  the  traverse,  and  judgment  must  be  for 
the  plaintiff 

Maule,  Cresswell,  and  Talfourd,  JJ.,  concurred. 

Judgment  for  the  plaint^. 


Roberts  v.  Bethell.^ 

Noyember  16,  1852. 

Evidence  —  Bill  of  Exchange  —  Acceptance  within  reasonable   Time 

of  Drawing. 

The  bare  prodaction  of  a  bill  of  exchange,  with  formal  proof  of  the  writing  to  the  accept- 
ance, is  primA  fide  eyidenoe  that  the  bill  was  accepted  dnrinff  its  cnrrencj,  and  within  a 
reasonable  time  of  the  date  it  bears,  snch  being  the  regular  and  nsoal  coarse  of  business. 

•  What  is  a  reasonable  time  depends  on  the  relatire  puices  of  abode  of  the  parties  to  the 
bill 

Action  by  indorsee  against  acceptor  of  a  bill  at  four  months'  date.  Pleas,  that  the  defend- 
ant did  not  accept,  and  that  he  was  an  infant  when  he  accepted.    Proof,  that  the  accq>t- 
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•nee  to  the  bill  was  the  defendant's  writing,  that  he  came  of  age  one  day  before  the  ma- 
turity of  the  bill,  and  resided  in  the  same  town  as  the  drawer  and  indorser :  —  • 

Held,  evidence  for  the  jury,  from  which  they  might  infer  that  the  bill  was  accepted  daring 
the  defendant's  minority. 

Promises.  The  declaration  alleged  that  one  William  Miller,  on 
the  2d  November,  1850,  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  the  defendant,  and  thereby  required  him  to  pay 
to  the  said  William  Miller,  or  order,  the  sum  of  90Z.,  for  value  re- 
ceived, three  months  after  the  date  thereof,  (which  period  had  elapsed, 
and  the  said  bill  had  become  due,  before  the  commencement  of  this 
salt),  and  the  defendant  then  accepted  the  said  bill,  and  the  said 
William  Miller  then  indorsed  it  to  the  plaintiff,  of  all  which  the  de- 
fendant then  had  notice,  and  then  promised  the  plaintiff  to  pay  the 
amount  thereof,  according  to  the  tenor  and  effect  thereof,  and  of  his 
said  acceptance  thereof.  There  were  similar  counts  on  four  bills  of 
the  date  of  the  23d  November,  1852,  payable  at  one  month  after  date, 
and  on  one  of  the  9th  November,  1850,  payable  four  months  after 
date.  Pleas :  first,  that  the  defendant  did  not  accept  any  of  the  bills ; 
secondly,  that  he  was  an  infant  when  he  accepted  each  of  them. 
Replication,  special  traverse  that  the  defendant  was  of  full  age  when 
he  accepted  the  bills ;  without  this,  that  he  accepted  the  bills,  or  any 
of  them,  whilst  he  was  within  the  age  of  twenty-one  years.  At  the 
trial,  before  Williams,  J.,  at  the  sittings  for  Middlesex  in  Trinity  term, 
the  plaintiff  proved  his  case  by  putting  in  the  several  bills  of  exchange, 
which  corresponded  with  the  respective  dates,  &c.,  stated  in  the  de- 
claration, and  by  proving  the  acceptances  on  them  to  be  in  the  defend- 
ant's handwriting.  The  defendant,  to  support  his  plea  that  he  was 
an  infant  at  the  time  of  accepting  the  bills,  proved  that  he  came  of 
age  on  the  11th  March,  1851.  It  was  also  in  evidence  that  the  par- 
ties to  the  bills  all  resided  in  London.  The  learned  judge  left  it  to 
the  jury  to  say  whether  they  would  infer  from  the  above  evidence 
that  the  defendant's  second  plea  was  proved ;  and  they  returned  a 
verdict  for  the  defendant,  leave  being  reserved  to  the  plaintiff  to  move 
to  enter  it  for  him. 

BykSj  Serg.,  having  obtained  a  rule  accordingly, 

Nov.  16.  E.  James^  Q.  C,  and  Fortescue^  showed  cause.  The 
nJe  was  moved  on  the  ground  that  it  was  incumbent  on  the  defend- 
ant to  prove  by  direct  evidence  that  he  accepted  the  bills  during  his 
infancy ;  but  it  is  submitted  that  he  gave  evidence  from  which  the 
jnry  might  well  infer  this.  ,  The  evidence  consisted  of  the  bills,  with 
the  defendant's  acceptance  on  each,  and  the  fact  that  the  defendant 
came  of  age  on  the  11th  March,  1851.  Now,  all  the  bills,  excjept  one, 
^J^carae  due  before  that :  indeed,  several  weeks  before ;  and  that  of 
the  9th  November,  payable  four  months  after  date,  became  due,  in- 
cluding the  three  days  of  grace,  on  the  12th  March,  one  day  after  the 
plaintfil  had  obtained  his  majority.  Surely,  in  the  absence  of  evi- 
dence to  the  contrary,  the  reasonable  and  proper  inference  was,  that 
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the  bills  were  accepted  before  the  defendant  came  of  age ;  in  other 
words,  the  learned  judge  was  right  in  leaving  the  evidence  to  the 
jury,  and  they  in  finding  as  they  did.  Harrisons.  Clifton^  17  Law  J. 
Rep.  (n.  s.)  Exch.  233,  was  cited  by  the  plaintifPs  counsel  as  an  au- 
thority in  his  favor;  but  that  case  is  easily  distinguished  bova  the 
present,  for  in  that  case  the  bill  was  not  produced,  as  was  observed 
by  Parke,  B.,  in  Levy  v.  Bulkeley^  14  Law  T.  378.  The  latter  case  is 
directly  in  point  for  the  defendant.  There,  the  defendant  came  of  age 
three  months  after  the  bill  was  drawn,  and  one  month  before  its  ma- 
turity, and  it  was  held  that  the  bill  was  evidence  to  go  to  the  jury 
that  the  acceptance  was  made  during  his  minority. 

[Maule,  J.  It  is  a  matter  of  e very-day  practice  that  the  only  evi- 
dence in  an  action  against  the  acceptor  of  a  bill  of  exchange  is  the 
production  of  the  bill,  and  the  proof  of  the  defendant's  handwriting 
to  the  acceptance.  Now,  the  only  way  that  this  can  be  considered 
evidence  of  acceptance  before  action  is  on  the  principle  that  it  is  the 
ordinary  course  of  business  to  present  and  accept  bills  during  their 
currency,  and  within  a  reasonable  time  of  the  drawing ;  so  that  in  the 
absence  of  evidence  to  the  contrary,  it  may  be  inferred,  from  the  bare 
production  of  the  instrument  accepted,  and  proof  of  the  defendant's 
handwriting,  that  it  was  accepted  within  a  reasonable  time  of  the 
drawing,  and  therefore  before  action  brought] 

That,  then,  is  a  conclusive  argument,  by  analogy,  for  the  defend- 
ant In  the  case  of  Anderson  v.  Weston^  6  Bing.  N.  C.  296,  it  was 
held,  that  primd  facie  a  bill  of  exchange  must  be  taken  to  have  been 
issued  at  the  time  it  bears  date,  and  that  the  jury  might  infer,  fi^om 
the  circumstance  of  the  drawers  being  the  payees  and  indorsers  of 
the  bill,  that  the  indorsement  was  made  soon  after  the  drawing,  and 
before  a  certain  event,  namely,  notice  of  dissolution  of  the  partner- 
ship between  the  drawers.  Now,  that  is  a  stronger  case  than  the 
present,  because  it  became  necessary  there  to  show  that  the  indorse- 
ment took  place  before  the  notice  of  dissolution  of  the  partnership ; 
and  there  was  no  evidence  of  this  except  the  bill  itself,  and  the  date 
upon  it  The  presumption  must  always  be  that  a  bill  was  accepted 
before  its  maturity.  "  If  there  be  an  issue  raised  as  to  the  time  when 
an  acceptance,  not  dated,  was  given,  whether  before  or  after  the  ma- 
turity of  the  bill,  on  whom  will  the  burthen  of  proof  lie  ?  It  is  con- 
ceived, on  the  party  alleging  the'bill  to  have  been  accepted  after  it 
was  due."  Byles  on  Bills,  146,  note  y.  If  the  acceptance  were  after 
the  bill  became  due,  a  different  allegation  would  have  been  required 
in  the  declaration.  Jackson  v.  Pigott^  1  Ld.  Raym.  364 ;  MtUford  v. 
WalcoUy  Ibid.  674.  The  defendant  need  not  go  so  far  as  to  say  that 
there  would  be  such  a  variance  between  the  proof  and  declaration  as 
to  require  an  amendment ;  but  the  plaintiff  must  not  make  what  he 
now  contends  is  a  false  statement  on  his  declaration,  and  then  call 
upon  the  defendant  to  prove  it 

[They  also  cited  Brown  v.  Harraden,  4  T.  R.  148;  Billing  v.  De- 
vauzj  3  Man.  &  G.  665;  and  Christie  v.  Pearty  7  M.  &  W.  491.] 

[Maule,  J.  The  question  is  as  to  what  is  a  reasonable  time  afto 
the  drawing  for  the  acceptance  of  a  bill;  and  where  the  parties  «re 
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living  in  the  same  town,  this  would  be  very  soon  after.     The  evi- 
dence, then,  is  sufficient  as  to  the  bill  due  on  the  12th  March.] 

Byles^  Serg.,  and  Huddleston,  in  support  of  the  rule.  As  to  the 
difficulty  against  the  contention  of  the  plaintiff,  suggested  by  Maule, 
J^  namely,  that  in  almost  every  case  of  an  action  on  a  bill  of  exchange 
the  evidence  given  of  acceptance^  before  action  brought  is  merely  the 
proof  of  the  handwriting  to  the  acceptance,  it  does  not  appear  that  the 
objection  to  the  sufficiency  of  such  evidence  has  ever  been  taken ;  at 
any  rate,  a  distinction  can  be  drawn  in  the  {)resent  case  from  the  form 
of  issue.  The  defendant  undertakes  to  prove  that  he  accepted  the 
bills  when  he  was  an  infant.  Now,  in  the  absence  of  any  proof  one 
way  or  the  other,  the  presumption  must  surely  be  against  the  party 
who  has  to  prove  the  issue,  and  who  has  also  full  knowledge  of  the 
circumstances  and  time  of  the  acceptance.  The  principle  is  thus 
laid  doym  in  Staride's  Evidence,  363,  2d  ed. :  —  <<  It  is  a  general  rule 
that  the  ontts  probandi  lies  upon  the  party  who  seeks  to  support  his 
case  by  a  particular  fact  of  which  he  is  cognizant;"  which  explains 
all  the  cases  cited  on  the  other  side.  In  Levy  v.  Bulkelep,  Levy,  who 
was  the  dra\;«er,  knew,  equally  as  well  as  Bulkeley,  who  was  the  ac- 
ceptor, and  at  what  time  the  bill  was  accepted ;  and  there  was,  there- 
fore, no  presumption  either  against  or  in  favor  of  one  party  more  than 
the  other.  \  In  Anderson  v.  Weston  the  defendants  were  the  drawers 
and  indorsees,  and  the  plaintiff  a  stranger  to  the  circumstances ;  there- 
fore the  onus  of  proving  that  the  drawing  and  indorsement  were 
Mate  the  dissolution  of  the  partnership  lay  on  the.  defendants. 

[Maule,  J.  That  argument  assumes  that  there  is  no  evidence  here ; 
on  the  contrary,  the  court  think  there  is  evidence  in  the  bill  itself.] 

That  it  bears  a  certain  date?  But  even  the  presumption  that  a 
bill  is  drawn  on  the  day  it  bears  date  is  subject  to  exceptions,  as  has 
been  held  in  the  case  pf  a  petitioning  creditor's  debt  in  bankruptcy. 
There  are  two  cases  cited  in  Chitty's  Precedents,  by  Pearson,  330, 
note  b.  Israel  v.  Argent^  and  Blyth  v.  Archbold.  In  the  latter,  Lord 
Abinger  is  said  to  have  ruled  in  the  way  we  contend  for.  Lord 
Abinger  says  you  must  prove  that  when  you  accepted  you  were 
underage. 

[Maule,  J.  Those  cases  are  loosely  stated,  but  even  granting  they 
are  correct,  Lord  Abinger  does  not  say  you  must  prove  the  precise 
day  on  which  you  accepted.] 

In  Dickson  v.  EvanSj  6  T.  R.  67,  it  was  held,  in  an  action  by  the 
asiignees  of  a  bankrupt,  that  iiie  defendant  could  not  set  off  cash 
notes  payable  to  bearer,  bearing  date  before  the  bankruptcy,  without 
showing  that  they  came  into' his  hands  before  the  bankruptcy.  It  is 
admitt^  that  between  third  parties  the  presumption  may  be  different. 
Of  in  different  issues ;  but  here  it  is  contended  that  the  orms  is  upon 
the  defendant  to  prove  whefa  he  accepted  the  bill. 

[Maule,  J.  Suppose  a  witness  haul  been  called  who  bad  said  that 
the  bill  was  accepted  before  it  became  due,  and  the  defendant  had 
then  shown  that  he  came  of  age  after  the  maturity  of  the  bill,  he 
worid  have  proved  his  case.     So,  h^e,  the  evidence  is  the  same, 
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though  less  strong;  it  only  differs  in  the  quantity  of  proot  The 
plaintiff  having  given  evidence  on  the  traverse  of  the  acceptance,  that 
amounts  to  proof  that  the  defendant  accepted  the  bills  before  matu- 
rity ;  the  defendant  then  adds  proof  that  he  came  of  age  afterwards.] 

That  is  so;  but  the  presumption  may  be  different  on  the  two 
issues. 

[Maule,  J.     The  evidence  is  the  same,  whatever  the  issue.] 

All  that  has  to  be  proved  on  the  first  issue  is,  that  the  bills  were 
accepted  before  action  brought ;  whether  after  or  before  maturity  is 
immaterial. 

[Maule,  J.  Your  argument  seeks  to  infer  that  an  acceptance  was 
given  after  maturity,  whereas  the  proper  inference  is  that  it  was  given 
before,  t.  e.  in  the  regular  and  usual  course  of  business.] 

Jervis,  C.  J.  I  think  that  this  rule  must  be  discharged.  It  is  not 
denied  pn  the  part  of  the  defendant,  nor,  indeed,  could  it  be  contend- 
ed, but  that  the  defendant  must  give  proof  that  he  was  an  infant 
when  the  bills  were  accepted :  the  simple  question  is,  how  this  must 
be  proved,  or,  in  other  words,  whether  there  was  any  evidence  of  this 
for  the  jury.  The  fact  of  the  defendant's  infancy  up  t<kthe  maturity 
of  the  bills  was  clearly  established ;  and  the  real  question  then  arises 
whether  the  bare  production  of  the  bills  accepted  was  any  proof  that 
the  defendant  accepted  them  during  his  infancy.  In  the  course  of 
the  argument  my  brother  Maule  suggested  a  test  of  this  from  the 
curcumstance  that  the  common  proof  of  the  acceptance  of  a  bill 
before  action  is  the  proof  of  the  defendant's  handwriting  alone :  in  my 
opinion,  the  counsel  for  the  plaintiff  have  not  removed  the  doubt 
caused  by  this  suggestion.  Why  is  it  that  this  proof  is  deemed  suf- 
ficient ?  Because  it  is  presumed  that  the  acceptance  was  made  dur- 
ing the  currency  of  the  bill,  it  being  the  ordinary  course  of  business 
that  a  bill  would  be  presented  within  a  reasonable  time  after  its 
drawing,  and  would  be  accepted  on  its  presentation.  But  my  brother 
Byles  says,  admitting  this,  the  form  of  the  issue  in  this  case  make  a 
difference,  and  the  defendant  must  give  direct  proof  that  he  was  an 
infant  when  he  accepted  the  bills,  and  that  the  parties  are  different 
from  those  in  the  case  put  by  my  brother  Maule.  The  fact  of  the 
parties  on  the  issues  being  different  may  affect  the  Amount  and  value 
,of  the  proof  in  the  two  cases,  but  it  does  not  deprive  the  instrument 
of  all  effect  as  evidence.  It  would  be  for  the  jury  to  say  what  value  they 
would  attach  to  the  mere  production  of  the  instrument,  and  possibly 
it  might  be  a  strong  topic  to  urge  to  them,  that  the  party,  in  whose 
knowledge  the  time  and  circumstances  of  the  acceptance  were,  had 
not  given  direct  evidence  of  those  circumstances.  But  I  decide  this 
case  on  the  broad  ground  that  we  are  to  presume  that  a  bill  is  accept- 
ed within  a  reasonable  time  of  the  date  it  bears.  A  party  taking  a 
bill  must  be  presumed  to  have  pursued  the  ordinary  course,  namely, 
to  have  applied  to  the  drawer  within  a  reasonable  time,  and  the 
drawer  to  have  accepted  when  applied  to.  We  cannot  make  the 
opposite  presumption,  as  we  are  called  on  by  the  plaintiff  to  do,  that 
the  bill  was  accepted  after  maturity ;  if  that  were  so,  the  plaintiff 
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should  have  shown  this  in  answer  to  the  plea  of  infancy.  This  dis- 
poses of  the  five  bills  which  became  due  before  the  defendant  came 
of  age ;  and  the  same  principle  applies  to  the  sixth ;  for  if  the  infe- 
rence is,  that  a  bill  is  accepted  within  a  reasonable  time  of  its  date, 
this  bill  also  must  be  inferred  to  have  been  accepted  during  the  de- 
fendant's infancy,  for  a  reasonable  time  expired  before  the  three  days 
of  grace,  and  the  defendant  only  came  of  age  on  the  second  of  those 
days.  Therefore,  I  think  the  verdict  was  right  as  to  all  six  bills,  and 
should  not  be  disturbed. 

Maule,  J.  I  am  of  the  same  opinion.  This  is  a  case  in  which 
the  defendant  undertook  to  prove  that  he  was  an  infant  at  the  time 
he  accepted  the  bills ;  and  the  jury  have  found  that  he  was.  The 
question,  therefore,  is,  was  there  any  evidence  to  justify  them  in 
so  finding  ?  This  has  been  treated  as  a  case  of  presumption,  but  it  is 
not  really  so.  Presumption  is,  where  a  certain  state  of  facts  is,  with- 
out any  evidence,  taken  to  be  the  existing  state  of  facts.  Here  you 
cannot  presume  that  the  defendant  was  an  infant  when  he  accepted 
the  bills ;  he  has  to  prove  it.  He  seeks  to  prove  it  by  proving  that 
the  bills  became  due  during  the  time  he  was  an  infant — at  least,  as 
to  five  out  of  the  six ;  and  with  respect  to  the  sixth,  that  he  came  of 
age  on  one  of  the  three  days  of  grace.  The  question  is,  do  these 
facts,  so  given  in  evidence,  amount  to  evidence  that  the  defendant 
was  under  age  when  he  accepted  the  bills  ?  It  is  a  well  established 
principle,  and  is  conceded  by  the  plaintiff,  that  bills  of  exchange,  and 
instruments  of  that  kind,  are  presumed  to  have  been  issued  on  the 
day  they  bear  date,  (though  frequently  issued  both  before  and  after), 
with  one  exception  in  bankruptcy,  that  to  prove  a  petitioner's  debt, 
the  date  alone  of  a  bill  is  not  sufficient  evidence  ;  and  this  exception 
is  founded  on  particular  reasons  of  convenience  applicable  only  to 
that  particular  case,  which  shows  that  in  the  absence  of  those  par- 
ticular reasons  the  general  rule  is  proper  and  reasonable  —  one  of 
those  exceptions  which  may  well  be  said  to  prove  the  rule.  Why  is 
this  a  general  rule,  founded  on  common  reason  ?  Because,  ordinanly, 
instraments  of  this  kind  are  made  and  issued  on  the  day  they  bear 
date,  or  rather  are  dated  when  made  and  issued ;  and,  therefore,  the 
production  of  the  instrument,  bearing  a  particular  date,  is  some  evi- 
dence that  it  was  made  on  that  date,  though  not  conclusive.  Ac- 
ceptances ordinarily  are  not  dated ;  therefore  there  is  nothing  in  the 
feet  of  the  acceptance  being  there  to  prove  the  very  date  of  its  being 
made;  and,  perhaps,  those  loose  notes  cited  from  Chitty  were 
cases  in  which  it  was  sought  to  extend  the  effect  of  the  date  of  the 
hills  in  evidence,  to  show  that  the  bills  were  accepted  on  those  very 
<lays.  But  the  reason  that  induces  the  courts  to  presume  bills  to  be 
made  on  the  day  of  the  date  does  not  apply  to  the  case  of  accept- 
^ces,  because  it  is  by  no  means  the  universal  or  general  practice  to 
accept  bills  on  the  day  on  which  they  are  drawn.  But  although  it 
IS  not  usual  to  accept  on  the  same  day,  it  is  usual  to  accept  on  some 
wly  opportunity  after  the  drawing.  It  being  naturally  to  the  inte- 
rest of  the  drawee  to  obtain  a  negotiable  instrument  as  soon  as  pos- 
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sible,  he  would  apply  to  the  drawer  at  the  earliest  opportunity,  aod 
on  application  the  drawer  would  accept ;  therefore,  the  acceptance 
afforos  some  evidence,  though  not  that  it  took  place  on  the  very  day 
of  the  drawing,  that  it  took  place  soon  after,  within  a  reasonable 
time,  regard  being  had  to  the  relative  local  situation  of  the  partie& 
Therefore,  on  the  same  foundation  as  rests  the  rule  as  to  the  date  of 
a  bill,  rests  the  presumption  that  an  acceptance  took  place  before 
the  maturity  of  the  bill,  and  within  a  reasonable  time  of  the  draw- 
ing. 

In  the  course  of  the  argument  I  threw  out  an  observation,  which 
my  brother  Byles  allowed  had  weight,  that  probably  in  10,000  cases 
within  all  our  memories  a  bill  with  an  acceptance  on  it  has  been  re> 
ceived  as  proof  that  it  was  accepted  before  addon  brought.  It  has  not 
been,  and  cannot  be,  suggested,  how  this  could  be  evidence  in  any  other 
way  than  oh  the  rule,  and  for  the  reasons  I  have  given.  The  above  ob- 
servations apply  to  all  the  bills  but  one.  With  respect  to  that  one,  it 
has  been  shown  that  the  limits  for  the  accepting  of  a  bill  are,  a  reason- 
able time  after  its  drawing,  and  that  would  dearly,  in  this  case,  be  before 
the  days  of  grace.  Therefore,  I  think  the  evidence  was  duly  admitted  . 
as  to  all  the  bills ;  this  judgment  being  founded,  though  not  in  terms 
on  express  decisions,  in  wMch  it  has  been  held  that  the  date  is  primi 
facie  evidence  of  the  time  of  making  an  instrument,  yet  on  a  princi- 
ple not  substantially  different  from  those  decisions.  I  think  that  the 
date  of  the  bill  is  some  evidence  of  the  time  about  which  it  was 
accepted.  I  think,  therefore,  that  ihe  verdict  was  founded  on  evidence 
on  which  it  was  competent  to  the  jury  to  find  as  they  did. 

Williams,  J.  I  concur  in  thinking,  for  the  reasons  given  by  my 
lord  and  my  brother  Maule,  that  there  was  some  evidence  for  the  jury 
on  which  they  might  find  a  verdict  for  the  defendant 

Talfourd,  J.,  concurred. 

Rule  discharged. 


Freeman  v.  Tranch.^ 

June  9,  1852. 

Practice — Substantial  Justice  —  Jurisdiction  of   Court  —  Judgment 
Nunc  pro  tunc — Delay  of  Court —  Of  Parties. 

The  court  cannot  depart  from- a  general  role  of  practice  in  order  to  do  snbstantial  justice  in 
a  particular  case. 

The  conrt  gives  a  part7  leave  to  enter  judgment  nunc  pro  tune  after  the  expiration  d  two 
terms,  omj  when  the  dday  has  been  the  act  of  the  court  itsdf.  Therefore,  Where  the  exe- 
cutrix of  a  plaintiff  was  unable  to  get  probate  of  the  will  on  account  of  a  caveat  entered  is 
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the  Ecclesiastical  Court  by  the  defendant  for  the  purpose  of  delay,  this  court,  though  re- 
hctantlj,  refused  to  give  leave  to  enter  judgment  nunc  pro  tunc  alter  the  expiration  of  two 
tenns. 

Debt.  The  cause  was  tried,  at  the  Kent  spring  assizes,  on  the 
17th  of  March,  1851,  and  a  verdict  was  found  for  the  plaintiff,  subject 
to  the  award  of  an  arbitrator. 

The  arbitrator  published  his  award  on  the  28th  of  May,  and  direct- 
ed that  the  verdict  entered  for  the  plaintiff  should  stand  for  a  portion 
of  the  sum  claimed,  and  that  the  costs  of  the  reference  should  be  paid 
by  the  defendant 

It  appeared  from  the  affidavit  of  the  plaintifPs  attorney  that  the 
plaintiff  was  anxious  to  take  up  the  award,  but*  was  prevented  from 
doing  so  by  poverty ;  that  on  the  10th  of  November,  the  deponent, 
at  the  plaintiff's  request,  promised  to  advance  the  amount  necessary 
for  taking  up  the  a>^ard,  and  proceeded  to  take  steps  necessary  for 
that  purpose.  He  then  ascertained  that  the  award  had  already  been 
taken  up  by  the  defendant,  of  which  no  notice  had  been  given  to  the 
plaintiff.  Having  bespoken  a  copy  bf  the  award,  the  plaintifTs 
attorney  proceeded  with  it  to  the  clerk  who  usually  had  the  custody 
of  the  records  for  the  Kent  assizes,  for  the  purpose  of  obtaining  the 
postea.  The  clerk  was  unable  to  find  the  postea  on  that  occasion ; 
but  on  a  second  application,  by  appointment,  on  the  24th  of  Novem- 
ber, the  record  was  found,  and  the  deponent  bespoke  the- poslea.  On 
the  25th  of  November  the  plaintifTs  attorney  (the  deponent)  learned 
that  the  plaintiff  had  died  on  the  22d  of  November.  On  the  1st  of 
December  the  deponent  obtained  the  postea,  and  on  the  2d  he  attended 
at  the  judgment  office  to  sign  judgment,  when  he  was  informed  that 
he  could  not  do  so  without  leave  of  the  court  On  the  3d  of  Decem- 
ber the  will  of  the  plaintiff,  by  which  M.  A.  Freeman  was  appointed 
executrix,  was  taken  to  the  Prerogative  Court  to  be  proved ;  but  a 
cfltca^  having  been  entered  for  the  purpose  of  delay,  (as  stated  by  the 
deponent,)  probate  was  not  granted  to  the  executrix  till  the  6th  of 
May,  1852.  It  further  appeared  that  the  plaintiff  was  not  aware  till 
inimediately  before  her  death  that  the  award  had  been  taken  up  by 
the  defendant 

A  rule  nisi  having  been  obtained  in  Trinity  term  for  entering  up 
judgment  nunc  pro  tuncj  as  of  Michaelmas  term,  1851, 

Quain  (June  9)  showed  cause.  The  executrix  not  having  come 
within  two  terms,  is  not  entitled  to  have  judgment  entered  up  nunc 
pro  tunc  under  the  statute  of  Car.  2.     Archb.  1015. 

[Jervis,  C.  J.  This  is  not  a  motion  to  enter  up  judgment  under 
the  statute,  but  to  enter  it  up  as  if  the  plaintiff  were  alive,  and  the  judg- 
nient  had  not  been  entered  on  account  of  some  delay,  which  the 
plaintiff  could  explain.] 

Then  the  application  must  be  under  the  common  law. 

[Jervis,  C.  J.  The  plaintiff  says  you  caused  delay  by  entering  a 
caveat  against  the  probate.] 

But  that  was  a  delay  in  the  Ecclesiastical  Court,  and  no  other  delay 
can  be  taken  into  consideration  by  this  court  than  the  one  which  has 
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taken  place  there.  There  is  no  case  in  which  delay  in  another  court 
has  been  held  sufficient  to  entitle  a  party  to  judgment  nunc  pro  tunc. 
Archb.  1016.  Besides,  the  judgment  might  have  been  signed  in  the 
lifetime  of  the  plaintiff. 

[Jervis,  C.  J.  Is  there  any  case  which  prevents  us  from  interfer- 
ing? because,  if  there  be  not,  justice  clearly  requires  us  to  do  so.] 

Evans  v.  Rees,  12  Ad.  &  E.  167 ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  Q.  B. 
317,  is  in  point. 

[Maule,  J.  In  Evans  v.  Rees  there  was  a  delay  in  the  taxation, 
and  that  was  an  act  of  the  court  and  not  of  the  party.  Therefore, 
that  case  is  an  authority  only  to  show  that  the  court  will  not  interfere 
except  the  delay  is  caused  by  the  court] 

Phinn,  in  support  of  the  rule.  The  question  is,  whether  the  court 
has  the  power  to  do  substantial  justice  under  the  circumstances  of  the 
case,  and  whether  for  that  purpose  it  will  put  the  executrix  in  the 
same  position  she  was  in  immediately  after  the  death  of  the  testator. 
In  Evans  v.  Rees  the  delay  w2ls  not  the  act  of  the  court  The  delay 
was  not  caused  by  the  taxation,  but  by  the  parties  not  getting  ready 
for  the  taxation. 

[Jervis,  C.  J.  In  the  case  of  The  Fishmonger's  Company  v.  jRo- 
bertson,  3  Com.  B.  Rep.  970 ;  s.  o.  16  Law  J.  Rep.  (n.  s.)  C.  P.  118, 
Wilde,  C.  J.,  in  giving  judgment,  states,  that  he  knows  of  no  case 
where  the  court  has  interfered,  except  to  remedy  its  own  negligence, 
and  goes  on  to  say  that  the  court  might  interfere  in  a  case  of  mis- 
conduct or  breach  of  faith.  Now,  if  the  court  can  interfere  in  t  case 
of  misconduct  or  bad  faith,  it  is  clear  that  the  power  of  the  court  is 
not  confined  to  the  cure  of  the  court's  own  negligence.] 

Here  it  is  sworn  that  the  delay  took  place  by  reason  of  the  defend- 
ant's having  entered  a  caveat^  and  surely  that  is  misconduct  The 
court  will  frame  its  rules  so  as  to  do  substantial  justice. 

[Creswell,  J.  The  court  proceeds  in  these  cases  on  the  principle 
that  no  one  shall  suffer  from  its  acts. 

Maule,  J.  Entering  a  caveat  can  hardly  be  called  misconduct  or 
a  breach  of  faith  within  the  meaning  of  Lord  Truro's  judgment  All 
the  cases  proceed  upon  the  maxim.  Actus  Ourice,  &c,  and  this  case 
is  not  within  it] 

The  defendant  has  wantonly  entered  a  caveat  to  prevent  the  execu- 
trix from  obtaining  her  rights.  That  is  sworn  to,  and  not  denied. 
We  must  take  it  that  the  caveat  was  lodged  only  to  prevent  judgment 
from  being  entered  up.  If  the  court  should  refuse  to  interfere,  this 
case  will  be  a  precedent  to  the  effect  that  whenever  a  plaintiff  dies, 
the  defendant  need  only  get  a  caveat  and  throw  the  executor  over  two 
terms,  and  then  the  action  must  be  begun  again. 

Jervis,  C.  J.  I  am  of  opinion  that  the"  rule  must  be  discharged ; 
but  I  come  to  that  conclusion  unwillingly,  being  desirous  that  the 
court  should  do  substantial  justice  if  it  can.  But  the  rule  is  clear, 
that  the  only  instance  in  which  the  court  interferes  is  where  the  delay 
has  been  caused  by  the  court  itself,  upon  the  principle,  Actus  Curue, 
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&c.    I  should  have  been  pleased  if  I  could  have  seen  that  we  should 
be  justified  in  extending  the  rule. 

Maule,  J.  I  am  of  the  same  opinion.  In  all  probability  justice 
would  have  been  done  by  granting  this  rule ;  but  no  court  in  this 
realm  has  the  power  of  doing  general  justice,  unrestrained  by  par- 
ticular laws ;  though  cases  constantly  arise  where  more  substantial 
justice  would  be  done  by  intrusting  the  court  with  power  to  decide 
upon  the  ground  of  what  is  just  and  right  in  the  particular  instance. 
The  end  of  all  law,  however,  is  better  attained  by  administering 
general  laws  rather  than  by  giving  such  arbitrary  power  to  the  courts. 
We  do  not,  therefore,  discharge  this  rule  on  a  technical  ground,  but 
on  the  general  and  wide  ground  that  we  cannot  exercise  an  arbitrary 
jurisdiction.  The  only  definite  ground  upon  which  the  court  has 
interfered  to  allow  judgment  to  be  entered  nunc  pro  tunc,  is,  that  it 
m\\  not  permit  its  own  acts  to  be  detrimental  to  suitors.  We  cannot 
take  the  wider  ground  of  granting  relief  because  we  might  thereby 
be  doing  substantial  justice  in  this  particular  case  ;  for  that  would  be 
exercising  an  arbitrary  power,  which  exists  nowhere  except  in  the  high 
court  of  parliament. 

Cressavell,  J.  I  am  of  opinion  that  we  have  no  authority  or 
jurisdiction  to  grant  this  application.  The  court  has  no  power  to 
enter  judgment  nunc  pro  tunCy  except  when  a  party  is  entitled  to  it 
The  delay  of  the  court  shall  injure  no  one,  and,  therefore,  when  the 
court  delays,  for  the  better  deciding  of  a  matter,  no  person  shall  be 
injured  thereby.  The  rule  is  founded  on  good  sense ;  but  if  we  de- 
part from  this  ground  of  proceeding,  I  do  not  know  where  we  could 
stop.  The  court  would  then  be  not  administering  the  laws,  but  deci- 
ding upon  arbitrary  grounds. 

Talfourd,  J.  It  seems  to  me  that  there  is  no  principle  or  prece- 
dent for  making  this  rule  absolute.  I  join  in  the  regret  of  the  rest  of 
the  court  that  we  have  no  power  to  do  so. 

Rule  discharged. 

Per  Curiam. 

Costs  to  be  paid  by  the  plaintiff,  if  the  defendant  pay  the  money  and 
costs  mentioned  in  the  award. 
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Winch  t?.  Williams.^ 

June  11, 1852. 

Writ  of  Trial  —  Assessor's  Notes  insufficient  —  Affidavit  —  Practice  — 
Resolution  of  the  Judges^  4  Mo.  Sf  Sc.  484. 

A  rule  nisi  for  a  nonsuit  in  a  cause  tried  before  the  assessor  of  the  Liyerpool  Passage  Comt 
was  moved  for  hj  counsel  and  granted.  The  rule  was  drawn  upon  reading  the  writ  of 
trial  and  an  affidavit  yerifying  the  assessor's  notes :  — 

Belti^  on  cause  shown  against  the  rule,  that  without  the  affidavit  the  court  had  no  materia]! 
on  which  to  entertain  the  motion. 

In  the  affidavit  the  deponent  described  himself  as  "  S.,  clerk  to  E.  J.,  Esq.,  barrister-at-law 
and  assessor  of  the  Court  of  Passage  of  the  borough  of  L.'* :  — 

Hddj  insufficient  for  not  stating  deponent's  place  of  residence. 

This  action  was  tried,  under  a  writ  of  trial,  before  the  assessor  of 
the  Passage  Court  at  Liverpool,  and  the  plaintiff  had  a  verdict 

Byles,  Serg.,  (May  22)  obtained  a  rule  m«,  to  enter  a  verdict  for 
the  defendant,  or  for  a  nonsuit,  and  the  rule  was  drawn  up  on  reading 
the  writ  of  trial  and  the  affidavit  verifying  a  copy  of  the  assessor's 
notes  and  the  copy.  The  deponent  described  himself  as  "  Thomas 
Henry  Sanger,  clerk  to  Edward  James,  Esq.,  barrister-at-law  and 
assessor  of  the  Court  of  Passage  of  the  borough  of  Liverpool,"  but 
did  not  state  the  deponent's  place  of  residence. 

Burnie  now  showed  cause.  The  affidavit  is  defective  in  not  stating 
the  deponent's  place  of  residence.  Daniels  v.  May^  5  Dowl.  P.  C.  83, 
and  Elton  v.  Martindale,  6  Dowl.  &  L.  P.  C.  248. 

[Maule,  J.  Is  it  absolutely  necessary  that  there  should  be  an  affi- 
davit ?  In  the  case  of  a  trial  in  the  superior  courts  the  judge  does 
not  communicate  his  notes,  but  sends  a  report  of  the  case,  when  the 
rule  has  been  granted,  on  his  own  responsibility.  It  may  be  wholly 
or  in  part  from  his  memory.] 

In  such  cases  the  court  takes  the  statement  of  what  occurred  at 
the  trial  from  the  counsel  who  moves  the  rule  ;  but  in  the  case  of  a 
trial  before  the  sheriff,  or  other  inferior  officer,  the  invariable  practice 
is  to  require  a  copy  of  the  notes  to  be  produced  and  verified  on  mov- 
ing for  the  rule.  The  rule  in  this  case  is  not  drawn  up  on  hearing 
counsel  and  reading  the  writ  of  trial,  and  the  court  have  no  materials 
before  it,  except  the  writ  of  trial  and  what  is  contained  in  the  affidavit 

Byles,  Serg.,  and  Vnthank,  contra.  The  affidavit  and  copy  of  %e 
assessor's  notes  were  not  necessary  on  moving  for  the  rule.  If  the 
rule  be  drawn  up  on  reading  the  writ  of  trial,  as  in  the  ordinary  case 


»  21  Law  J.  Kep.  (w.  s.)  C.  P.  216;  16  Jar.  985. 

Digitized  by  VjOOQIC 


COURT   OF   COMiMON   PLEAS,  1852.  229 

Mjen  t;.  PerigaL 

where  the  trial  has  taken  place  at  Nisi  Prius  on  reading  the  record, 
that  is  sufficient  The  court  will  adopt  the  contents  of  the  affidavit 
as  the  statement  of  counsel. 

[Cresbwell,  X,  referred  to  the  resolution  of  the  judges,  4  Mo.  & 
8c.  484,  requiring  the  production  of  an  examined  copy  of  the  sheriff's 
notes,  and  an  affidavit  verifying  the  same.  In  Lawlor  v.  Clements^ 
8  DowL  P.  C.688,  Coleridge,  J.,  said  he  had  no  doubt  the  rule  applied 
only  to  writs  of  trial.] 

The  court  may  well  enforce  that  resolution  as  regards  causes  tried 
before  the  sheriff,  over  whom,  as  their  officer,  they  have  a  general 
jurisdiction,  but  they  have  no  authority  to  enforce  it  as  regards  causes 
tried  before  other  tribunals. 

[Crssswell,  J.  The  court  have  a  special  jurisdiction  over«the 
JQOge  to  whom  they  send  the  writ  of  trial. 

Mavle,  J.  If  the  affidavit  is  insufficient,  we  have  no  materials 
before  us.] 

The  report  of  the  assessor  who  tried  the  cause  is  ready  in  court 
Secondly,  the  affidavit  is  sufficient,  the  only  object  is  to  ascertain  the 
identity  of  the  partv  swearing. 

[Jervis,  C.  J.  The  cases  show  that  if  a  deponent  simply  describe 
himself  as  <<  derk  to  A.  B.  the  defendant's  attorney,"  without  stating 
aoy  residence,  that  will  not  do.  What  distinction  can  be  drawn  be- 
tween those  cases  and  thb  ?] 

Per  Ouriam. 

Rule  discharged. 


Myers  v.  Perioal.^ 

May  4,  6, 1852. 

Mortmain —  Shares  in  a  Bank — 9  Oeo.  2,  c.  36. 

A  beqaest  of  the  proceeds  of  shares  in  a  join^stock  bankine  company,  fonned  under  a  deed 
of  settlement,  and  which  possessed  freehold  and  copyhold  property,  does  not  come  within 
the  Statute  of  Mortmain,  4  Geo.  8,  c.  36. 

The  following  case  was  stated  by  the  direction  of  the  Court  of 
Chancery  for  the  opinion  of  this  court 

Case.  Timothy  Myers,  deceased,  by  his  will,  dated  the  24th  day 
of  June,  1844,  duly  executed  and  attested,  among  other  things,  directed 
his  executors  to  convert  into  money  all  the  residue  of  his  personal 
estate,  the  shares  in  the  Durham  and  Northumberland  District  Bank, 
at  Newcastle,  and  to  invest  the  proceeds  in  government  securities,  and 
to  pay  the  dividends  arising  therefrom,  and  the  dividends  arising  from 

1  21  Law  J.  Bep.  (n.  s.)  C.  F.  217 ;  16  Jar.  1118. 
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his  said  shares  in  the  Durham  and  Northumberland  District  Bank, 
unto  his  wife,  Ann  Myers,  for  her  life ;  and  from  and  after  her  decease 
to  sell  and  convert  into  money  his  said  bank  shares,  and  invest  the 
same  in  government  securities,  which,  with  the  government  securities 

thereinbefore  directed  to  be  purchased,  he  directed  to ^  in  bis 

name,  and  the  proceeds  thereof  to  be  from  time  to  time  received  by 
the  following  societies,  namely,  the  Society  for  Promoting  Christian 
Knowledge,  the  Society  for  Propagating  the  Gospel  in  Foreign  Parts, 
the  Church  Missionary  Society,  and  the  Church  Building  Society. 
The  testator  died  on  the  4th  of  February,  1845,  leaving  his  said  wife, 
now  his  widow,  the  plaintiff  in  this  suit,  him  surviving.  The  testa- 
tor was,  at  the  time  of  making  his  will  and  of  his  death,  entitled  to 
five«hundred  and  sixty  shares  in  the  Durham  and  Northumberland 
District  Bank,  at  Newcastle,  in  his  will  mentioned,  which  is  a  bank 
established  and  carried  on  in  conformity  with  the  provisions  of  an 
act  of  parliament  passed  in  the  7th  year  of  the  reign  of  his  late  ma- 
jesty King  George  the  Fourth,  entitled  "  An  Act  for  the  better  regu- 
lating copartnerships  of  certain  bankers  in  England,  and  for  amenc&ig 
so  much  of  an  act  of  the  39th  and  40th  years  of  the  reign  of  his  late 
majesty  King  George  the  Third,  entitled  '  An  Act  for  establishing  an 
agreement  with  the  governor  and  company  of  the  Bank  of  England, 
for  advancing  the  sum  of  three  millions  towards  the  supply  of  the 
service  of  the  year  1800,'  as  relates  to  the  same,'*  and  by  and 
under  a  deed  of  settlement,  dated  the  1st  day  of  July,  1836,  whereby 
it  is  (amongst  other  things)  provided  that  they,  the  said  several  per- 
sons, parties  thereto,  all  of  whom  were  distinguished  by  the  title  of 
proprietors,  and  the  several  other  persons  who  for  the  time  being 
should  become  and  be  proprietors  of  shares  in  the  capital  of  the  said 
company,  should  constitute  and  form  an  association  or  public  joint- 
stock  banking  copartnership,  to  be  called,  and  they  should  be  called 
"  The  Northumberland  and  Durham  District  Banking  Company,"  to 
be  managed  and  conducted  under  and  subject  to  the  several  rules, 
regulations,  provisions,  and  agreements  thereinafter  contained,  and 
that  they,  the  said  several  parties  thereto,  should  and  would  from  time 
to  time,  and  at  all  times,  so  long  as  they  should  respectively  continue 
and  remain  members  thereof,  promote  and  advance  the  interests  and 
prosperity  of  the  same  to  the  utmost  of  their  power  respectively ;  and 
the  said  company  should  have  continuance  until  the  same  should  be 
dissolved,  under  or  in  pursuance  of  the  provisions  in  that  behalf  there- 
inafter'contained. 

That  the  original  capital  or  joint-stock  of  the  said  company  for 
carrying  on  the  same,  should  consist  of  the  sum  of  500,000^  sterling, 
and  should  be  divided  into  fifty  thousand  shares  of  10/L  eaoh  share, 
but  might  be  increased,  under  the  power  for  that  purpose  thereinafter 
contained,  bv  additional  shares,  in  such  mannei  as  thereinafter  ex- 
pressed ;  and  the  shares  which  at  the  date  of  the  said  indenture  had 
not  been  taken  or  subscribed  for,  and  also  those  which  mi£;bt  there- 
after be  created,  as  thereinafter  provided,  should  be  allotted  and  dis- 
tributed, and  disposed  of  to  such  persons,  in  such  manner,  and  on 
such  terms  and  considerations,  in  every  respect  as  the  directors  of  the 
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said  copartnership  bank  for  the  time  being,  should  deem  most  condu- 
cive to  the  benefit  and  advantage  of  the  company. 

That  the  business  of  the  company  thereby  established,  should  be 
exclusively  confined  to  such  as  was  reasonably  carried  on  under  the 
term  "  banking,"  including  the  issuing  of  notes  of  hand,  or  bank- 
notes, lending  money  on  cash  or  other  accounts,  or  upon  real  or  per- 
sonal security,  bills  of  exchange,  promissory  notes,  or  letters  of  credit, 
advancing  money  on  the  deposit  of  title  deeds,  goods,  wares,  and 
merchandise,  discounting  bills  of  exchange,  notes  payable  at  or  after 
sight,  after  date,  or  on  demand,  borrowing  or  taking  up  money  on 
receipts,  bills,  promissory  notes,  or  other  obligations,  including  also 
purchases,  investments,  dealings,  or  sales  in  or  upon  the  government 
or  pubUc  funds  of  Great  Britain,  navy  or  exchequer  bills,  India  bonds, 
bank  or  East  India  stock,  shares  of  the  stock  of  their  own  copartner- 
ship, or  of  the  stock  of  the  Bank  of  England,  or  annuities  for  one  or 
more  life  or  lives,  or  of  any  other  description,  and  also  including  all 
other  business  and  transactions  usual  in  banking  establishments,  and 
consistent  with  the  laws  then  or  thereafter  to  be  in  force,  concerning 
joint-stock  banking  companies  and  banking  copartnerships ;  and  the 
business  of  the  company  should  be  conducted  so  as  not  to  contravene 
any  of  the  provisions  of  the  said  recited  act ;  provided  always,  that 
the  funds  of  the  said  company  should  not  in  any  instance  be  invested 
in  the  stock,  funds,  or  loans  of  any  foreign  country,  or  in  the  purchase 
of  lands,  or  other  real  estate,  except  as  thereinafter  mentioned,  arti- 
cles of  merchandise,  mining  concerns,  or  other  adventures. 

That  no  benefit  of  survivorship  should  arise  or  take  place  amongst 
the  shareholders  in  the  said  copartnership  bank ;  and  all  the  property 
of  the  company,  as  between  the  shareholders  thereof,  and  as  between 
their  respective  real  and  personal  representatives,  should  always  be 
considered  and  deemed  to  be  personal  estate,  so  that  each  and  every 
of  the  shareholders  should,  as  between  and  among  themselves,  have  a 
distinct  and  separate  right  to  his  shares  in  the  capital  or  joint-stock  of 
the  company ;  ,and  the  same  should  be  vested  in  him  to  and  for  all 
intents  and  purposes,  and,  subject  to  his  disposition  by  deed  or  will, 
or  in  case  of  intestacy,  be  transmissible  to  his  personal  representatives, 
as  part  of  his  personal  estate,  and  distributed  accordingly,  but  under 
and  subject  to  such  provisions  in  the  deed  of  settlement  as  should,  for 
t|je  time  being,  affect  such  shares,  and  also  to  his  proportion  of  the 
profits  and  losses  as  next  thereinafter  mentioned. 

That  each  shareholder  should  be  entitled  to,  and  interested  in,  the 
profits,  and  be  liable  and  subject  to  the  losses  of  the  company,  in  pro- 
portion to  his  shares  in  the  capital  fund  or  joint-stock  thereof.  That 
previously  to  the  meeting  of  the  company  to  be  held  in  the  month  of 
July,  1837,  as  thereinafter  provided,  and  previously  to  the  meeting  to 
be  held  in  January,  in  the  next  and  every  subsequent  vear  during  the 
continuance  of  the  company,  the  directors  should  determine  upon 
such  dividend  out  of  the  clear  profits  of  the  company,  as  they,  the 
directors,  should,  within  twenty-one  days  next  after  every  meeting  at 
which  any  dividend  should  have  been  announced  by  them,  or  any 
bonus  should  have  been  determined  on,  cause  the  same  dividend  and 
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bonus  respectively  to  be  divided  amongst  and  paid  to  the  shareholders 
respectively,  according  and  in  proportion  to  the  number  of  their  re- 
spective shares,  at  such,  time  and  in  such  manner  as  the  directors  shaU 
think  fit 

That  it  should  and  might  be  lawful  for  the  directors  for  the  time 
being  of  the  said  company,  and  they  were  thereby  authorized  and 
empowered,  to  provide,  in  Newcastle-upon-Tyne,  and  in  such  other 
towns  and  places  as  they  might  think  fit,  such  houses,  ofiices,  or  premi- 
ses as  they  should  from  time  to  time  deem  requisite  or  ejcpedient  for 
carrying  on  and  managing  the  business  affairs  and  concerns  of  the 
company,  upon  such  terms  and  stipulations,  and  in  such  manner  as 
they  might  deem  advisable ;  and  such  directors  might,  for  those  par- 
poses,  with  and  out  of  the  funds  of  the  company,  purchase,  in  fee 
simple,  or  for  any  other  estate,  or  take  a  lease  of,  at  a  yearly  or  other 
rent,  or  otherwise,  any  houses,  buildings,  or  premises,  or,  in  like  man- 
ner, purchase  or  take  a  lease  of  any  land,  and  erect  or  build  any 
houses  thereon,  and  keep  such  houses  or  buildings  in  repair  for  the 
purposes  aforesaid,  and  fit  up,  adapt,  and  furnish  the  same  for  the 
use  of  the  company  and  at  the  expense  thereof,  and  the  same  lands, 
houses,  and  buildings,  or  any  of  them  respectively,  or  any  part  of 
them,  should  or  might,  from  time  to  time,  and  at  all  times  afterwards, 
sell  again,  exchange,  convey,  assign,  demise,  let,  or  otherwise  dispose 
of,  or  deal  with  for  the  benefit  of  the  company;  and  that  such  lands, 
houses,  and  buildings  so  purchased  as  aforesaid,  should,  for  the  pur- 
poses of  the  said  deed,  be  deemed  personal  estate  and  part  of  the 
capital  of  the  company,  and  from  time  to  time  included  in  the  valu- 
ation of  capital,  and  should  be  vested  in  trustees  for  that  purpose, 
appointed  on  behalf  of  the  company,  upon  such  trusts  as  would  effec- 
tually secure  the  object  and  intention  of  the  said  deed  in  relation 
thereto. 

That  as  to  such  of  the  funds  and  capital  or  property  of  the  company 
for  the  time  being  in  the  hands  of  the  company  as  should  not  be  em- 
ployed, or  appear  necessary  to  be  employed  in  the  ordinary  business 
thereof,  the  directors  for  the  time  being  should,  so  far  as  they  conve- 
niently could,  accumulate  the  same  at  interest;  and  for  that  pur- 
pose might,  from  time  to  time,  lay  out  and  invest  the  same,  either 
in  the  names  of  the  trustees  for  the  time  being,  of  the  company, 
or  of  such  other  persons  as  the  same  directors  might  appoint,  in  ^r 
upon  some  or  one  of  the  parliamentary  stocks  or  public  funds  of 
Great  Britain,  or  in  navy  or  exchequer  bills,  &c.,  as  they  might' 
think  proper;  and  any  board  of  durectors,  when  they  should  deem 
it  expedient,  might  cause  any  of  the  frmds  or  property  so  by  this 
article  authorized  to  be  laid  out  and  invested  as  aforesaid,  to  be 
disposed  of,  called  in,  or  otherwise  converted  into  money ;  and  the 
money  arising  thereby  to  be  again  laid  out  and  invested  in  and 
upon  any  of  the  stocks  and  securities  as  aforesaid ;  and  so,  from  time 
to  time,  as  occasion  might  require. 

That  the  general  board  of  directors  should  appoint  two  or  more 
proper  persons  to  be  trustees  of  the  said  copartnership  bank,  in 
whose  names,  or  in  the  names  of  some  or  one  of  whom,  all  grants, 
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conveyances,  and  assurances  of  property  in  favor  or  for  the  use  of  the 
same  copartnership,  and  all  instruments  and  assurances  for  the  secu- 
rity or  for  the  indemnity  thereof,  and  of  the  directors,  officers,  pro- 
perty, capital,  stock,  and  effects  thereof  should  be  made  and  taken. 

That  aU  securities,  investments,  and  purchases  which,  in  pursuance 
of  the  said  indenture  should  be  taken  or  made  by  or  in  the  names  of 
the  said  present  or  any  future  trustees,  or  any  other  person  or  persons 
in  trust  for  or  on  account  of  the  company,  and  all  moneys  and  other 
estates  and  effects  thereby  secured,  or  therein  invested  or  accruing 
therefrom,  should  be  under  the  control  and  subject  to  the  order  and 
disposition  of  the  board  of  directors  of  the  said  copartnership  bank 
for  the  time  being ;  and  every  order  or  direction  made  in  writing  by 
the  said  board  of  directors  touching  the  disposition  of,  or  dealing 
with  the  same  securities  and  investments  and  purchases,  respectively, 
should  be  obligatory  on  and  observed  by  the  said  trustees  or  trustee, 
and  should  be  a  justification  to  them  and  him,  and  their  and  his 
indemnity,  in  acting  in  obedience  to  such  order  or  direction ;  and  all 
such  trustees  should,  when  required  by  the  said  board  of  directors, 
sign,  seal,  and  execute,  and  should  be  bound  to  sign,  seal,  and  execute, 
at  the  expense  of  the  company,  such  declarations  of  trust  of  the 
estates,  securities,  moneys,  and  effects  purchased,  taken,  holdeu  or  pos- 
sessed by  or  vested  in  them  respectively,  on  behalf  of  the  company, 
as  such  board  of  directors  or  their  counsel  should,  from  time  to  time, 
advise  or  require. 

That  if,  in  pursuance  of  any  of  the  powers  contained  in  the  said  in- 
denture, the  company  thereby  established  should  be  dissolved,  the  said 
bpard  of  directors  should,  with  all  convenient  speed,  wind  up,  settle, 
and  bring  to  a  final  rest  and  balance  the  accounts  and  affairs  of  the 
company ;  and  for  giving  effect  to  such  winding  up  and  settlement,  but 
for  no  other  purpose,  the  company,  and  the  powers  of  the  directors, 
and  the  election  of  new  directors  to  supply  vacancies,  should  be  held 
to  be  subsisting  and  continuing,  any  thing  thereinbefore  contained  to 
the  contrary  notwithstanding ;  and  such  of  the  funds  and  property  of 
the  company  as  should  not  then  consist  of  money,  and  so  much  of  the 
capital  and  profits  of  the  company  as  should  remain  after  answering 
the  claims  and  demands  thereon,  should  be  paid  to  and  distributed 
amongst  the  shareholders  existing  at  the  time  of  the  dissolution,  and 
their  respective  executors,  &c.,  in  the  proportions  in  which  they  should 
•then  be  respectively  entitled  thereto. 

The  property  of  the  said  bank  consists,  among  other  things,  of 
certain  freehold  and  copyhold  hereditaments,  and  money  due  on 
mortgage  of  freehold,  or  copyhold,  or  leasehold  hereditaments.  The 
plaintifJ,  testator's  widow,  and  the  next  of  kin,  and  their  representa- 
tives, contended  that  the  bequest  of  the  proceeds  of  the  sale  of  the 
testator's  shares  in  the  said  bank  to  the  said  several  societies  in  his 
will  mentioned,  is  restrained  and  rendered  void  by  the  act  of  9  Geo. 
2,  c.  36,  for  restraining  the  disposition  of  lands  whereby  the  same 
become  inalienable.  The  parties  representing  the  several  societies 
contended  that  the  bequest  was  a  valid  one  and  not  restrained  by  the 
statute. 

20* 


Digitized  by 


Google 


234  COURT   OF   COMMON  PLEAS,  1852. 

Myers  v.  FerigaL 

The  question  for  the  opinion  of  the  court  was,  whether  the  bequest 
made  by  the  will  of  the  testator,  Henry  Myers,  of  his  shares  in  the 
bank,  from  and  after  the  decease  of  his  wife  Ann  Myers,  in  his  will 
named,  was  a  legal  bequest  within  the  statute  of  the  9  Gteo.  2,  c  36. 

The  preamble  of  the  9  Geo.  2,  c.  36,  is  as  follows :  —  Whereas  gifts 
or  alienations  of  lands,  tenements,  or  hereditaments  in  mortmain  are 
prohibited  or  restrained  by  Magna  Charta,  and  divers  other  whole- 
some laws,  as  prejudicial  to  and  against  the  common  utility ;  never- 
theless, this  public  mischief  has  of  late  greatly  increased  by  many 
large  and  improvident  alienations  or  dispositions  by  languishing  or 
dying  persons,  or  by  other  persons  to  uses  called  charitable  uses,  to 
take  place  after  their  deaths  to  the  disherison  of  their  lawful  heirs." 
The  first  section  enacts  that  no  lands,  money,  or  personal  estate 
should  be  granted  to  such  purposes,  except  by  deed  executed  in  a 
specified  manner.  The  third  section  provides  that  all  gifts,  grants, 
&c.,  of  any  lands,  tenements,  or  hereditaments,  or  of  any  estate  or 
interest  therein,  or  of  any  charge  or  incumbrance  affecting  lands, 
tenements,  or  hereditaments,  or  of  any  stock,  money,  goods,  chattels, 
or  other  personal  estate,  or  of  any  estiate  or  interest  therein  to  or  in 
trust  for  any  charitable  use  whatsoever  shall  be  void. 

Bples,  Serg,<i  {Lucas  was  with  him,)  May  4  and  6,  for  the  widow 
and  next  of  kin.  The  bequest  was  void  under  the  Mortmain  Act 
The  company,  the  shares  in  which  form  the  subject  of  dispute,  was 
an  unincorporated  banking  company,  and  similar,  with  some  excep- 
tions, to  a  common  banking  company.  The  testator  was  a  member 
of  the  copartnership;  and  it  had  both  fireehold  and  copyhold  land 
and  moneys  laid  out  on  mortgage.  It  had,  therefore,  an  interest  in 
land ;  and  although,  perhaps,  the  legal  interest  was  in  trustees,  the 
beneficial  interest  was  in  the  partners.  Although  a  shareholder 
might  not  have  any  control  over  the  land,  his  creditor  might  have. 
In  Tomlinson  v.  Tomlinson,  9  Beav.  459,  canal  shares,  which  were 
declared  to  be  personal  estate  by  statute,  were  held  by  Sir  John 
Leach  to  give  an  interest  in  land  within  the  Mortmain  Act  In 
Hbwse  V.  Chapman^  4  Ves.  542,  the  bequest  of  a  residue  for  the  im- 
provement of  the  town  of  Bath  was  held  void  as  respected  a  navi- 
gation share.  In  Myers  v.  Perigaly  16  Sim.  533 ;  s.  c.  18  Law  J. 
Rep.  (n.  8.)  Chanc.  185,  the  Vice- Chancellor  held  that  shares  in  the 
banking  company  were  within  the  statute.  It  may  be  said  that  the  • 
company's  deed  declares  that  shares  are  to  be  personal  estate ;  but  in 
Baxter  v.  Brovm^  7  Man.  &  G.  198,  where  there  was  a  similar  pro- 
vision, it  was  held  that  each  partner  had  an  interest  in  the  realty. 
The  shares  are  only  made  chattels  for  the  purpose  of  their  transmis- 
sion, but  their  nature  is  not  altered  by  that  provision.  In  Custanu 
V.  Bradshaw^  4  Hare,  315 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Chanc.  358, 
it  was  held,  that  a  deceased  partner's  share  in  freehold  and  copyhold 
property  of  the  partnership  was  not  personal  estate  for  the  purpose 
of  probate  duty.  That  was  the  case  of  an  unincorporated  society 
like  this.  There  is  a  difference  between  the  case  of  a  corporate  and 
an  unincorporated  body.     In  the  case  of  a  member  of  a  corporate 


Digitized  by 


Google 


COURT   OF   COMMON  PLEAS,  1852.  235 

M  jen  V.  FerigaL 

body,  a  creditor  has  only  a  right  to  profits,  and  has  no  remedy  against 
the  land ;  but  in  the  ease  of  an  unincorporated  body,  a  credited  may 
seize  and  sell  the  share  of  a  partner.  Shares  in  an  unincorporated 
company  possessing  land,  must,  therefore,  be  within  the  statutes  of 
mortmain.  The  cases  of  Thotnpson  v.  Thompson^  1  Coll.  C.  P.  381 ; 
8.  c.  13  Law  J.  Rep.  (n.  s.)  Chanc.  455,  March  v.  I%e  Attorney-  Gene- 
ral, 5  Beav.  433,  Sparling  v.  Parker^  9  Ibid.  450 ;  s.  c.  16  Law  J. 
Rep.  (n.  8.)  Chanc.  57;  EBUon  v.  Giraudj  1  Be  Gex  &  S.  183 ;  s.  c. 
16  Law  J.  Rep.  (n.  s.)  Chanc.  285,  and  Ashton  v.  Lard  Langdah^ 
20  Law  J.  Rep.  (n.  s.)  Chanc.  234 ;  s.  o.  4  Eng.  Rep.  80,  may  be  relied 
upon  on  the  other  side.  The  last  of  those  cases  is  under  appeal,  and 
all  the  others,  except  Sparling  v.  Parker,  are  distingnishable  from  the 
present.  The  authorities,  therefore,  conflicting  with  each  other,  the 
words  of  the  statute  must  be  referred  to ;  and  they  plainly  show  the 
intention  of  the  legislature  to  bring  such  a  bequest  as  the  present 
within  the  operation  of  the  statute. 

Cowlings  contra.  The  statute  was  intended  to  apply  to  lands,  tene- 
ments, and  hereditaments  —  to  real  property  and  not  to  personalty. 
Then,  the  question  is,  whether  a  share  in  such  a  company  as  this 
bank,  is  in  ihe  nature  of  personal  property,  or  of  lands  and  tenements. 
If  it  be  mixed  up  of  both  it  cannot  be  held  to  come  within  the  sta- 
tute. These  shares  are,  in  fact,  personalty.  The  shareholder  sub- 
scribes to  a  common  fund,  and  his  right  depends  upon  the  contract 
he  makes  by  depositing  his  money.  The  interest  of  the  shareholder 
is  founded  upon  4his  contract,  and  will,  therefore,  pass  as  personalty. 
By  the  deed,  the  legal  estate  is  in  the  trustees,  and  there  is  no  legal 
estate  in  the  shareholders.  The  management  is  vested  in  the  direc- 
tors, and  the  business  is  done  without  any  control  of  the  individual 
shareholders,  except  what  they  exercise  at  the  general  meeting.  They 
have  an  interest  only  in  the  funds  of  the  company.  While  the  com- 
pany exists,  no  individual  shareholder  has  an  interest  in  the  land.  K 
jndmient  were  recovered  against  a  sheureholder,  no  part  of  the  land 
could  be  taken  in  execution,  though  the  share  might  be  taken  and 
disposed  of.  In  March  v.  The  Attorney- General^  it  was  held,  that 
policies  of  assurance  payable  out  of  the  funds  of  a  company  whose 
assets  were  partly  real  estate,  were  not  within  the  Mortmain  Act  A 
joint-stock  company,  too,  is  totally  different  from  an  ordinary  co- 
.partnership.  In  the  latter,  any  one  copartner  may  be  agent  to  bind 
the  rest ;  but  that  cannot  be  the  case  with  regard  to  a  joint-stock  com- 
pany. In  the  case  of  Baxter  v.  Brovm,  which  has  been  referred  to, 
there  was  real  property  vested  in  trust  for  each  individual  shareholder. 
But  in  a  joint-stock  company,  no  individual  has  any  right  to  a  con- 
trol over  the  land.  No  reliance  need  be  placed  on  the  fact  that 
shares  in  the  company  are  declared  in  the  deed  to  be  personal  pro- 
perty. The  case  of  Bligh  v.  Brent,  2  You.  &  C.  268 ;  s.  c.  6  Law  J. 
Rep.  (n.  8.)  Exch.  Eq.  &d,  which  is  recognized  in  Humble  v.  Mitchell, 
11  Ad.  &  E.  205 ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  Q.  B.  29,  established 
that  real  property  held  for  the  purposes  of  a  trading  corporation  is,  in 
equity,  deemed  personal  estate ;  and,  from  the  observations  of  the 
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judges  there,  it  would  appear  that  no  distinction  can  be  drawn  in  this 
respeci  between  a  corporation  and  an  unincon)orated  company.  In 
the  case  of  ITie  Attomey- General  v.  GileSy  6  Law  J.  Rep.  (n.  s.) 
Chanc.  44,  East  India  stock  was  held  not  to  be  within  the  Mortmain 
Acts.  Lord  Cotten  ham's  whole  judgment  in  that  case  is  applicable 
to  the  present  Curling  v.  Flight,  2  Ph.  613 ;  s.  c.  17  Law  J.  Rep. 
(n.  s.)  Chanc.  359,  and  Bowse  v.  Chapman^  are  further  authorities  to 
show  that  the  shares  in  the  bank  in  question  were  personal  property. 

Our.  adv.  vuU. 

Afterwards,  this  court  returned  the  following  certificate  to  the  Court 
of  Chancery : 

"  The  case  has  been  argued  before  us  by  counsel.  We  have  con- 
sidered it,  and  are  of  opimon  that  the  said  bequest  made  by  the  said 
will  of  the  said  testator  Timothy  Myers,  of  his,  the  said  testator's 
shares  in  the  Durham  and  Northumberland  District  Bank,  from  and 
after  the  decease  of  his  wife,  Anne  Myers,  in  his  will  named,  is  a  legal 
bequest  within  the  statute  of  the  §  Geo.  2.,  intituled  *  An  act  to 
restrain  the  disposition  of  lands  whereby  the  same  become  inalienable.' 

"  John  Jervis. 

"  C.  Cresswell. 

«  E.  V.  Williams. 

«  T.  N.  Talfourd." 


Doe  d.  Roberton  v.  Gardener.^ 
June  21,  1852. 

Lease  J  Construction  of —  Rent-charge  —  Livery  of  Seisin^  Pre- 
sumption of. 

M.  H.  and  W.  R,  by  indenture  of  Febraary,  1805,  granted  and  leased  certain  premises  nnto 
and  to  the  ose  of  J.  H,  his  heirs,  execntors,  adnunistrators,  and  assigns  forever,  yieldiog 
and  payingtherefor  a  yearly  rent  Proviso  for  reentry  on  non-payment  of  rent  Cove- 
nant oy  J.  H.  for  payment  of  the  rent,  for  repairs,  and  for  insurance :  — 

Held,  that,  in  the  absence  of  proof  that  the  premises  were,  at  the  date  of  the  instmment,  in  the 
occupation  of  tenants,  and  the  expressed  intention  of  the  parties  precluding  the  presump- 
tion of  livery  of  seisin,  the  instmment  could  not  operate  as  a  conveyance  of  the  fee  sabject 
to  a  rent-charge,  but  only  to  create  a  tenancy  from  year  to  year. 

Sernkky  that  if  it  had  been  necessary  to  presume  livery  of  seisin  in  order  to  account  for  the 
possession  under  the  instrument,  the  court  would  have  made  that  presumption. 

This  was  an  action  of  ejectment,  for  the  recovery  of  an  undivided 
moiety  of  certain  lands  and  premises  situate  in  the  parish  of  Man- 
chester, in  the  county  of  Lancaster.  On  the  trial,  before  Cresswell,  J., 
at  the  spring  assizes  at  Liverpool,  in  1852,  a  verdict  was  found  for 

1  21  Law  J.  Rep.  (n.  s.)  C.  P.  222. 
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the  plaintifT,  with  nominal  damages,  subject  to  the  opinion  of  the 
court  on  the  following 

Case.  The  lands  of  which  the  undivided  moiety  was  sought  to  be 
recovered,  fonnerly  belonged  to  a  Mrs.  Catherine  Heath,  widow,  who, 
by  her  will  of  the  21st  of  May,  1772,  devised  them  to  her  daughter, 
Mary  Heath,  and  her  other  daughter,  Hannah  Roberton,  wife  of  Wil- 
liam Roberton,  Esq.,  and  their  heir3,  forever,  as  tenants  in  common. 
In  1780  Mrs.  Heath  died.  On  the  23d  of  August,  1781,  an  indenture 
was  executed  between  the  said  William  Roberton  and  Hannah  his 
wife  of  the  one  part,  and  one  Daniel  Whittaker  of  the  other  part, 
whereby  the  said  William  Roberton  and  Hannah  his  wife  covenanted 
that  they  would,  at  the  then  next  or  some  other  subsequent  assize  to 
be  holden  for  the  County  Palatine  of  Lancaster,  acknowledge  and 
levy,  &c.,  one  or  more  fine  or  fines  —  sur  conusance  de  droit  come  ceo^ 
&C. —  with  proclamation  unto  the  said  Daniel  Whittaker  and  his 
heirs,  of  the  undivided  moiety  or  equal  half  part  of,  amongst  others, 
the  lands  devised  by  Mrs.  Heath  above  mentioned  ;  and  it  was  there- 
by declared  that  such  fine  or  fines  should  enure  to  and  for  the  use 
and  behoof  of  such  person  or  persons,  and  for  such  estate  and  estates, 
intents  and  purposes  as  the  said  William  Roberton  and  Hannah  his 
wife,  or  as  the  said  Hannah  alone,  without  the  said  William  Rober- 
ton her  husband,  notwithstanding  her  coverture,  should,  in  such  man- 
ner as  was  therein  contained,  limit  or  appoint  And,  in  default  of 
sach  limitation  or  appointment,  to  the  use  and  behoof  of  the  said 
William  Roberton  and  Hannah  his  wife,  for  their  joint  lives  and  the 
life  of  the  survivor  of  them ;  and  from  and  after  the  decease  of  the 
survivor  of  them,  to  the  use  and  behoof  of  the  right  heirs  of  the  said 
Hannah  Roberton  forever. 

A  fine  was  shortly  afterwards,  in  the  same  year,  levied  accordingly. 
In  February,  1801,  Hannah  Roberton  died  without  having  executed 
any  of  the  powers  of  the  above-mentioned  deed,  leaving  her  husband 
surviving.  On  the  2d  of  April,  1802,  her  son  and  heir,  Archibald 
Hamilton  Roberton,  died.  He  left  two  daughters  surviving,  Mary, 
the  lessor  of  the  plaintiff,  born  on  the  20th  of  September,  1798,  and 
Emily,  born  on  the  25th  of  April,  1801.  On  the  1st  of  May,  1801,  by 
indenture  between  Mary  Heath,  above  mentioned,  and  the  said  Wil- . 
Uam  Roberton  of  the  one  part,  and  James  RothweU  of  the  other  part, 
the  said  Mary  Heath  and  William  Roberton  demised  to  the  said 
James  RothweU  a  warehouse  with  the  appurtenances,  part  of  the  said 
premises  so  devised  by  Catherine  Heath,  and  then  in  the  possession 
of  the  said  James  RothweU,  for  the  term  of  eleven  years  from  tlie  24th 
of  June  then  next 

On  the  8th  of  February,  1806,  by  indenture  between  Mary  Heath 
above  mentioned  and  the  said  WiUiam  Roberton  of  the  one  part,  and 
James  Heath  of  the  other  part,  reciting  that  the  said  Mary  Heath  and 
William  Roberton,  by  virtue  of  the  last  wiU  and  testament  of  Cathe- 
rine Heath,  widow,  deceased,  late  mother  of  the  said  Mary  Heath 
and  of  Hannah  Roberton,  late  wife  of  the  said  WiUiam  Roberton, 
were  entitled  as  tenants  in  common,  amongst  other  things,  to  the  here- 
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ditaments  and  premises  hereinafter  mentioned,  and  that  the  said  Mary 
Heath  and  William  Boberton  had  agreed  to  grant  a  perpetual  lease 
thereof  to  the  said  James  Heath,  his  heirs,  executors,  administrators, 
and  assigns,  in  manner  thereinafter  mentioned,  it  was  witnessed,  that, 
in  pursuance  of  the  said  agreement,  and  for,  and  in  consideration  of 
the  clear  yearly  rent,  covenants,  and  agreements,  thereinafter  mention- 
ed and  reserved,  and  on  the  part  and  behalf  of  the  said  James  Heath, 
his  heirs,  executors,  administrators,  and  assigns,  to  be  paid  and  per- 
formed, they,  the  said  Mary  Heath  and  William  Roberton,  according 
to  their  several  and  respective  estates,  rights,  and  interests,  in  the 
hereditaments  and  premises  thereinafter  mentioned,  granted,  demised, 
leased,  set,  and  to  farm,  let  unto  the  said  James  Heath,  his  heirs,  exe- 
cutors, administrators,  and  assigns  forever,  the  said  lands  devised  by 
the  said  Catherine  Heath,  described  to  be  in  the  respective  tenures  or 
occupation  of  William  Nabb,  James  Rothwell,  Hardwick  Taylor, 
Hughes  Giles  Chatterton,  Robert  Jackson  and  others,  to  hold  from 
the  25th  of  December  then  last  past,  unto  and  to  the  use  of  the  said 
James  Heath,  his  heirs,  executors,  administrators,  and  assigns,  for- 
ever ;  yielding  and  paying  therefore  yearly,  and  every  year,  unto  the  said 
Mary  Heath  and  William  Roberton,  their  heirs,  executors,  adminis- 
trators, and  assigns,  forever,  as  tenants  in  common  as  aforesaid,  the 
clear  yearly  rent  or  sum  of  120/.  half  yearly,  on  every  24th  of  June, 
and  25th  of  December,  with  a  proviso  for  re-entry  on  non-payment  of 
the  said  rent  for  twenty-one  days,  and  no  sumcient  distress  on  the 
premises.  Covenant  by  the  said  James  Heath  with  the  said  Mary 
Heath  and  William  Roberton,  their  heirs,  &c.,  for  payment  of  the  said 
rent,  also  of  all  chief  or  quit  rents,  also  to  maintain  and  keep  the 
premises  in  good  order  and  sufficient  tenantable  repair  at  all  times 
during  the  continuance  and  validity  of  the  lease,  also  to  keep  the 
premises  insured,  &c. 

A  memorandum  was  indorsed  on  this  deed,  signed  by  the  said 
Mary  Heath  and  William  Roberton,  consenting  and  agreeing  that  the 
said  James  Heath,  his  heirs,  executors,  administrators,  or  assigns,  might, 
at  their  will  and  pleasure,  assign  the  said  lease  and  premises  to  any 
person  or  persons  whomsoever. 

On  the  25th  of  February,  1812,  the  said  William  Roberton  died, 
•In  December,  1813,  the  said  Mary  Heath  died,  devising  her  property 
to  the  lessor  of  the  plaintiff,  Mary,  and  her  sister,  Emily.  In  1836, 
Emily  died  unmarried.  In  1825,  James  Heath,  the  lessee,  died,  and 
was  succeeded  by  his  son  and  heir  at  law,  Ashton  Marler  Heath,  who 
afterwards,  on  the  9th  of  May,  1840,  deposited  the  said  deed  of  the 
8th  of  February,  1805,  and  his  other  deeds  and  writings,  relating  to 
the  said  premises,  with  the  defendants,  by  way  of  equitable  mortgage 
for  moneys  advanced  by  them  to  him  exceeding  the  value  of  the  said 
premises,  without  any  notice  to  them,  at  the  time  of  such  advances 
and  deposit,  of  the  title  of  the  lessor  of  the  plaintiff.  The  said  Ash- 
ton Marler  Heath,  afterwards  becoming  bankrupt,  he,  together  with 
his  assignees,  on  the  2d  of  December,  1848,  conveyed  the  lands  to  the 
defendants  in  fee  for  value,  in  part  satisfaction  of  the  said  advances 
then  remaining  unpaid.     They  had  notice  of  the  title  of  the  lessor 
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of  the  plaintiflf  before  they  took  such  conveyance.  The  lessor  of  the 
plaintiff  afterwards  gave  notice  to  quit  as  to  the  moiety  in  question. 
The  mother  of  the  lessor  of  the  plaintiff,  who  had  been  examined  on 
interrogatories,  stated  in  her  examination  that  her  daughters,  Mary, 
the  lessor,  and  Emily,  received  120L  a  year  from  the  property  (the 
undivided  half  of  which  was  sought  to  be  recovered),  from  the  time 
of  their  respectively  coming  of  age  up  to  the  death  of  the  said  Emi- 
ly, and  that  since  her  death  the  same  sum  had  been  received  by  or 
on  behalf  of  the  said  Mary  up  to  Christmas,  1850.  That  she,  the 
mother,  first  received  the  rent  herself  of  one  undivided  moiety  of  the 
property,  amounting  to  60/.,  in  the  year  1812,  on  behalf  of  her  said 
two  daughters,  who  were  then  minors,  and  continued  to  receive  it 
during  their  minorities.  That  the  first  half-year's  rent  became  due  at 
midsummer,  1812,  and  that  she,  the  mother,  received  it  in  right  of 
her  daughters  as  co-heiresses  of  their  father,  the  said  Archibald  Ham- 
ilton Roberton,  and  on  the  death  of  the  said  Mary  Heath,  which 
happened  in  December,  1813,  she,  the  mother,  received  the  rent  of  the 
other  moiety  of  the  property,  amounting  to  60/.,  for  her  said  daugh- 
ters, as  devisees  of  the  said  Mary  Heath,  during  their  minorities,  the 
first  payment  of  such  rent  of  that  moiety  being  due  at  Christmas, 
1813.  That  the  rents  of  both  moieties  were  paid  by  Mr.  James 
Heath,  up  to  the  time  of  his  death,  and  since  his  death,  which  hap- 
pened about  the  year  1825,  they  were  paid  by  his  son,  Ashton  Marler 
Heath,  up  to  Christmas,  1847.  That  the  rents  accrued  since  that 
time  had  been  paid  by  the  defendants  up  to  Christmas,  1850.  That 
the  rents  became  due  half-yearlv,  at  Christmas  and  midsummer,  and 
that  the  amount  for  both  moieties  had  been  120/.  a  year. 

The  case  then  recited  a  long  correspondence  between  the  lessor  of 
the  plaintiff  and  Ashton  Marler  Heath,  and  receipts  signed  by  the 
lessor  for  the  rent  of  the  premises  comprised  in  the  deed  of  February, 
1805.  The  judgment  of  the  court  renders  it  unnecessary  to  set 
them  out 

The  defendants'  counsel  contended  that  the  lessor  was  barrM  by 
the  Statute  of  Limitations.  It  is  agreed  that  the  court  are  to  draw 
any  inferences  which  a  jury  ought  to  do.  The  question  for  the  court 
is,  whether  the  lessor  is  barred  by  the  Statute  of  Linjitations.  K  not, 
the  verdict  is  to  stand.  If  she  is  so  barred,  a  nonsuit  is  to  be  en- 
tered. 

Cowling  {Snowies  with  him^,  for  the  lessor  of  the  plaintiff.  The 
lessor  of  the  plaintiff  is  entitled  to  recover  in  this  ejectment,  as  she  is 
not  barred  by  the  Statute  of  Limitations.  At  the  date  of  the  deed 
of  1805,  Mary  Heath  was  tenant  in  common  in  fee  of  one  moiety  of 
the  land,  and  William  Roberton  tenant  in  common  for  life  of  the 
other.  That  deed  operated  as  a  separate  demise  of  their  respective 
interests ;  for  where  tenants  in  common  join  in  a  lease,  "  the  joint 
words  of  the  parties  shall  be  taken  respectively  and  eeverally."  Co. 
IaU.  197,  a.,  Bac.  Abr.  tit «  Joint  Tenants,"  k.  On  William  Rober- 
ton's  death,  in  1812,  the  fee  in  his  moiety,  the  one  in  dispute,  vested 
in  the  lessor  and  her  sister  Emily,  in  possession ;  and  the  rent  has 
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ever  since  been  regularly  paid ;  and  there  has  been  a  sufficient  receipt, 
within  the  third  section,  to  save  the  statute.  The  twenty  years  men- 
tioned in  section  2,  did  not  begin  to  run  until  the  expiration  of  the 
notice  to  quit  Then  section  3  saves  the  right  of  the  claimant,  who 
has  been  in  the  possession  or  in  receipt  of  the  profits  of  such  land ; 
and  section  35  enacts,  that  rent  '*  from  a  tenant  from  year  to  year,  or 
other  lessee,  shall  be  deemed  to  be  the  receipt  of  the  profits  of  the 
land  within  section  3."  The  lease  in  this  case  was  void  as  to  the 
moiety  of  the  lands  in  question,  on  the  death  of  W.  Roberton,  the 
tenant  for  life ;  but  as  the  rent  reserved  by  that  lease  has  ever  since 
been  paid,  a  tenancy  from  year  to  year  has  been  created.  Doe  A 
Mariiyi  v.  Wails,  7  Term  Rep.  83;  Doe  d.  Brammall  v.  CoUmge,  18 
Law  J.  Rep.  (n.  s.)  C.  P.  3U5.  But  it  is  only  necessary  to  contend  as 
against  the  landlord,  and,  therefore,  also,  as  in  his  favor,  that  some 
tenancy  was  created ;  the  defendants  have  held  the  land,  not  in  their 
own  right,  as  absolute  owners ;  and,  if  they  are  not  tenants,  they  are 
bailif& ;  and  their  possession  has  been  that  of  the  owners.  If  the 
lessor  of  the  plaintiff  is  barred  of  the  land,  she  is  barred  also  of  every 
interest  in  it,  for  the  mere  receipt  of  rent  creates  no  rent-chai^e. 

Tomlinson  (Thompson  with  him),  for  the  defendants. ♦  The  lessor 
of  the  plaintiff  is  barred  by  the  statute.  The  2d  and  3d  sections  have 
done  away  with  the  distinction  between  adverse  or  non-adverse  pos- 
session; and  the  defendants  have  been  in  possession  more  than 
twenty  years.  The  hardship  urged  by  the  lessor  of  the  plaintiff  does 
not  exist,  for  if  she  is  barred  of  the  land,  she  has  a  good  title  to  the  rent 
as  a  distinct  inheritance,  the  effect  of  the  deed  of  1805,  being,  first  to 
pass  the  fee  simple  in  the  land,  and  secondly  to  create  a  distinct  es- 
tate in  the  rent-charge  in  perpetuity.  The  deed  professes  to  ^^  giant'' 
the  land  to  James  Heath,  his  ^  heirs,  executors,  administrators  and 
assigns  forever."  First,  to  support  the  deed,  the  court  will,  after  so 
long  an  interval,  presume  livery  of  seisin  to  make  it  operate  as  a 
feoffment  Rees  v.  Lloyd,  Wightw.  123.  That  case  was  recognized  in 
Doe  d.  Wtlkins  v.  The  Marquis  of  Cleveland^  9  B.  &  C.864 ;  s.  c.  8  Law 
J.  Rep.  K.  B.  74,  and  in  Doe  d.  Lewis  v.  Davies,  2  Mee.  &  W.  503 ; 
s.  c.  6  Law  J.  Rep.  (n.  s.)  Exch.  176 ;  or,  secondly,  as  the  court  are  at 
liberty  to  draw  inferences  of  fact  as  a  jury,  they  will  presume  that  the 
land  was  full  of  tenants  at  the  date  of  the  deed,  and  so  make  it  ope- 
rate as  a  grant  of  the  reversion,  and  thus  qudcunque  vid,  the  fee  passed. 
The  deed  itself  describes  the  property  as  in  the  hands  of  certain  ten- 
ants, and  in  strong  confirmation  of  this,  the  case  states  that  a  lease 
had  been  previously  granted  to  one  of  them,  namely,  J.  RothwelL  It 
may  be  urged  that  the  covenant  against  alienation  is  inconsistent  with 
this  view.  But  a  condition  not  to  alien  in  a  deed  which  passes  tiie 
fee  is  void.    Co.  Litt  s.  360,  and  Coke's  commentary  on  it. 

[Maule,  J.  That  may  be;  but  the  argument  will  be,  that  the 
existence  of  such  a  covenant  is  inconsistent  with  the  presumption 
that  they  intended  to  pass  the  fee.  They  seem  to  have  been  disposed 
as  between  themselves  to  repeal  the  statute  of  Quia  Emptores,  and 
to  create  a  reversion  after  an  estate  in  fee.] 
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It  is  submitted  that  the  deed  operated  as  a  feofihient,  and  also  as  a 
grant  of  a  rent-charge,  and  Jhat  there  was  no  reversion,  and  no  rela- 
tion of  landlord  and  tenant  created.  In  Littleton,  sec.  215,  it  is  said — 
<^  K  a  man  will  make  a  feoffment  in  fee,  or  will  give  lands  in  tail,  the 
remainder  over  in  fee  simple,  without  deed,  reserving  to  him  a  certain 
rent,  this  reservation  is  void,  for  that  no  reversion  remains  in  the 
donor."  But  "  if  a  man  by  deed  indented  make  a  feoffment  in  fee, 
and  by  the  same  indenture  he  reserveth  to  him  afnd  to  his  heirs  a 
certain  rent,  and  that  if  the  rent  be  behind  it  shall  be  lawful  for  him 
and  his  heirs  to  distrain,  &c.,  such  a  rent  is  a  rent-charge."  Heath, 
the  lessee,  executed  this  deed,  and  thereby  granted  the  rent-charge, 
and  each  party  has  treated  their  respective  rights  as  springing  from 
the  deed,  and  from  it  only.  As  to  the  point  made  with  reference  to 
the  receipt  of  the  profits  of  the  land,  the  defendants  do  not  deny  that 
the  lessor  of  the  plaintiff  has  been  in  receipt  of  the  rent  as  a  distinct 
inheritance,  which  is  what  "  rent "  in  section  3  means;  but  they  deny 
that  she  has  been  in  the  receipt  of  "  rent "  as  profits  of  the  land  within 
sections  3  or  35.  Doe  d.  AngeU  v.  Angell^  9  Q.  B.  Rep.  28 ;  s.  c. 
15  Law  J.  Rep.  (n.  s.)  Q.  B.  193. 

(hwlingy  in  reply.  The  argument  of  the  defendants  raises  two 
questions :  first,  what  is  the  effect  of  the  deed  ?  and,  secondly,  what 
has  been  the  conduct  of  the  parties  since  ?  To  consider  the  second 
question,  first :  the  parties  have  supposed  (and  if  erroneously  it  makes 
no  difference  as  to  the  effect  of  their  acts)  that  the  deed  operated  as 
a  lease,  and  under  that  supposition  they  have,  as  tenants,  paid  rent 
for  the  enjoyment  of  the  land.  If  so,  the  construction  of  the  deed 
becomes  immaterial,  as  there  has  been  such  a  receipt  of  profits  within 
sect  31,  as  saves  the  lessor  from  being  barred.  But,  secondly,  ^he 
deed  does  not  create  a  rent-charge.  It  purports  to  be  an  ordinary 
lease ;  the  habendum  is  in  the  usual  form,  except  the  words  "  heirs  " 
and  ^  forever."  The  redendum  is  "  yielding  and  paying  therefor," 
i  e,  for  the  enjoyment  of  the  land,  and  it  contains  all  the  usual  cove- 
nants for  repairs,  paymen.t  of  taxes,  for  quiet  enjoyment  and  against 
alienation.  The  only  words  which  can  be  construed  as  creating  a 
rent-charge,  for  there  is  no  absolute  grant  of  one,  are  contained  in  the 
covenant  to  pay  rent  But  the  reservation  of  the  rent  is  by  the  lessor; 
there  is  no  grant  by  the  lessee.  The  form  of  deed  to  create  a  rent- 
cha^e  given  in  9  Jarman's  Bythewood,  518,  is  nothing  like  this ;  and 
the  reservation  of  rent  spoken  of  in  Litt  s.  217,  cannot  mean  "  rent " 
as  a  compensation  for  the  enjoyment  of  the  land. 

[Maule,  J.  Blackstone,  in  his  '<  Commentaries,"  vol.  2,  p.  42,  says, 
"a  fee-farm  rent  is  a  rent  issuing  out  of  an  estate  in  fee,  of  at  least 
one  fourth  of  the  value  of  the  lands,  at  the  time  of  its  reservation  ; 
for  a  grant  of  lands  reserving  so  considerable  a  rent  is  indeed  (Jnly 
letting  lands  to  farm  in  fee  simple,  instead  of  the  usual  method  for 
life  or  years."  So  Blackstone  in  effect  says,  that  if  lands  are  let  in 
fee  reserving  rent,  that  creates  a  rent-charge.] 

The  reservation  in  that  case  must  not  be,  as  here,  for  the  enjoy- 
ment of  the  land.     Supposing  the  deed  created  a  rent-charge,  W.  Ro- 

VOL.  XIV.  21 
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berton  could  only  be  entitled  to  it  during  his  life ;  it  died  with  him. 
And  even  if  the  parties  have,  under  the  impression  that  it  still  existed, 
gone  on  paying  the  money  as  a  rent-charge,  that  would  only  create  a 
yearly  tenancy,  and  could  not  give  the  lessor  any  title  to  the  rent  as  a 
rent-charge,  for  that  cannot  be  created  by  estoppel,  but  only  by  ex- 
press reservation.  The  lessor  is  not  bound  by  any  thing  W.  Rober- 
ton  did,  as  nothing  descended  to  her  from  him  ("  a  stranger  shall 
neither  take  advantage  of  nor  be  bound  by  the  estoppel."  Co.  Litt 
352,  a),  and  the  recitals  in  the  deed  cannot  be  binding  on  her,  as  she 
claims,  not  under,  but  against  it.  If  the  deed  did  not  create  a  rent- 
charge,  then  the  cases  as  to  presuming  a  feoffment  are  inapplicable. 
[Counsel  also  argued  whether  the  correspondence  contained  a  suffi- 
cient acknowledgment  of  the  lessor's  title  within  sect  14  of  the  3 
&  4  Will.  4,  c.  27,  to  save  it  from  being  barred.  But  as  the  court 
decided  that  the  meaning  of  the  correspondence  would  depend  upon 
the  construction  to  be  put  upon  the  deed  of  February,  1805,  the  argu- 
ments on  this  point  are  omitted.] 

Our.  adv.  vulL 

The  judgment  of  the  court ^  was  now  delivered  by 

Jervis,  C.  J.  It  will  not  be  necessary  to  decide  some  of  the  ques- 
tions which  were  raised  upon  the  argument  of  this  case ;  because  we 
are  of  opinion  that,  under  the  circumstances,  we  ought  not  to  make 
the  presumptions  which  are  necessary  to  raise  those  questions.  In 
the  course  of  the  argument  Mr.  Cowling  described  the  instrument  of 
the  8th  of  February,  1805,  as  a  perpetual  lease ;  whereas  Mr.  Tom- 
linson  contended  that  it  operated  as  a  conveyance  in  fee  of  the  land, 
with  the  creation  of  a  rent-charge.  If  it  had  been  proved  that  the 
premises  were  in  the  occupation  of  tenants  when  the  instrument  was 
executed,  or  if  we  were  to  presume  livery  of  seisin,  it  would  operate 
as  a  conveyance  in  fee ;  but,  as  there  is  no  evidence  that  the  premises 
were  in  the  occupation  of  tenants  (the  description  of  the  premises 
not  being  evidence  against  the  lessor  of  the  plaintiff  who  was  not 
party  or  privy  to  the  instrument),  if  we  do  not  presume  livery  of 
seisin,  then,  as  the  instrument  cannot  operate  as  a  perpetual  lease,  the 
premises  must  have  been  held  upon  a  tenancy  from  year  to  year,  upon 
the  terms  contained  in  that  instrument.  An  examination  of  the 
instrument  shows  that  the  parties  intended  it  to  operate  as  a  perpetual 
lease  ;  but  as  it  cannot  legally  have  that  operation,  we  must  either 
presume  that  the  premises  have  been  held  upon  a  yearly  tenancy, 
upon  the  terms  contained  in  the  instrument,  or  we  must  presume 
livery  of  seisin,  an  act  inconsistent  with  the  expressed  intention  of 
the  parties,  so  as  to  convert  the  instrument  into  a  conveyance  in  fee. 
"V^^re  it  necessary  to  presume  livery  of  seisin  in  order  to  account  for 
the  possession  under  the  instrument,  the  authorities  show  that  we 
ought  to  make  that  presumption.  But  it  is  not  necessary  to  do  so. 
The  case  shows  that  rent  has  been  paid  regularly  to  the  lessors  and 

1  Jervis,  C.  J.,  Maule,  J.,  and  Cresswell,  J. 
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their  successors,  and  it  is  more  consistent  with  the  acts  of  the  parties 
to  presume  that  the  relation  of  landlord  and  tejiant  subsisted  between 
thera,  than  to  presume  livery  of  seisin,  which  was  inconsistent  with 
their  intention  when  the  instrument  was  executed.  In  this  view  of 
the  case  the  lessor  of  the  plaintiff  has  been  continuously  in  the  re- 
ceipt of  the  rent  and  profits  of  the  estate,  and  the  Statute  of  Limita- 
tious  is  no  bar.     Our  judgment  must  be  for  the  lessor  of  the  plaintiff. 

Judgment  for  the  lessor  of  the  plaintiff. 


Randall  v.  Moon.^ 

April  24,  1852. 

BUI  of  Exchatige  —  Action  by  Indorsee  against  Acceptor —  Payment 
by  Drawer  in  another  Action. 

Iq  an  acdoQ  by  an  indorsee  against  the  accommodation  acceptor  of  a  bill,  it  is  not  a  good 
defence  to  the  farther  maintenance  that,  after  action  broaght,  the  drawer  paid  the  amount 
of  the  bill,  and  interest  to  the  indorsee,  under  a  judge's  oraer  in  another  action  brought  hj 
the  indorsee  against  the  drawer. 

Assumpsit  on  a  bill  of  exchange  for  49/.  I85.,  drawn  by  W.  A.  Tur- 
ner, accepted  by  the  defendant,  indorsed  by  Turner  to  T.  Edgely,  and 
by  him  indorsed  to  M.  Worms,  who  indorsed  to  the  plaintiff. 

Plea  to  the  further  maintenance  of  the  action,  that  after  the  bill 
became  and  was  due  and  payable,  and  whilst  the  plaintiff  was  the 
holder  of  it,  to  wit,  by  reason  of  the  said  indorsement  thfereof  to  him 
in  the  declaration  mentioned,  and  after  the  issuing  of  the  writ  of 
summons  in  the  cause,  the  said  W.  A  Turner,  in  the  declaration 
mentioned,  to  wit,  at  the  request  of,  and  for  and  on  behalf  of  the 
defendant,  paid  to  the  plaintiff,  who  then  accepted  and  received,  of 
and  from  the  said  W.  A.  Turner,  a  large  sum  of  money,  to  wit,  a 
sum  amounting  in  the  whole  to  all  the  moneys  in  the  declaration 
mentioned,  in  satisfaction  and  discharge  of  all  the  causes  of  action 
in  the  declaration  mentioned,  and  the  said  W.  A.  Turner  thereupon 
became  entitled  to  have  the  said  bill  delivered  up  to  him  by  the 
plaintiff;  and  the  defendant  further  saith,  that  the  plaintiff  is  not 
^Tiing  in  this  action  as  trustee  of,  or  for  the  benefit  of,  the  said  W.  A. 
Turner.    Verification,  and  prayer  of  judgment. 

Replication  —  That  Turner  did  not,  for  or  on  behalf  of  the  defend- 
ant, pay  to  the  plaintiff,  nor  did  the  plaintiff  receive,  the  money  in 
satisfaction  of  the  causes  of  action. 

The  cause  was  tried  at  the  sittings  in  Easter  term,  before  Maule,  J. 


*  21  Law  J.  Eep.  (n.  s.)  C.  P.  226. 
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It  appeared  at  the  trial  that  the  defendant  accepted  the  bill,  for 
the  accommodation  of  the  drawer  (Turner),  but  that  fact  was  not 
known  to  the  plaintiff.  The  bill  became  due  on  the  4th  of  March, 
and  on  the  6th  two  actions  were  simultaneously  commenced  by  the 
plaintiff  against  Turner  and  the  defendant  On  the  13th,  a  summons 
was  taken  out  to  stay  proceedings  in  the  action  against  Turner,  on 
payment  of  debt  (principal  and  interest)  and  costs,  and  an  order 
(although  resisted  by  the  plaintiff)  was  made  accordingly.  The 
declaration  in  this  action  was  delivered  on  the  22d  of  March,  and 
the  plaintiff  claimed  by  his  particulars  the  full  amount  of  principal 
and  interest  due  upon  the  bill  before  it  was  paid  by  Turner.  A  ver- 
dict was  found  for  the  plaintiff^  with  50L  damages,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him,  or  to 
reduce  the  damages. 

Macnamaraj  April  24,  moved  for  a  rule  nm,  pursuant  to  the  leave 
reserved.  This  case  is  distinguishable  from  that  of  Jones  v.  Broadhurst, 
9  Com.  B.  Rep.  173,  where  it  was  held  that  satisfaction  of  a  bill  as 
between  a  drawer  or  indorser  and  an  indorsee,  whether  before  or 
after  the  bill  became  due,  does  not  necessarily  enure  as  satisfaction  on 
behalf  of  the  acceptor,  or  operate  so  as  to  discharge  him  from  liability 
to  the  indorsee.  The  plea  here  is  so  drawn  as  to  avoid  the  objec- 
tions which  were  made  the  form  of  the  plea  in  that  case,  and  the 
defendant  here  is  an  accommodation  acceptor.  There  was,  there- 
fore, a  legal  priority  between  the  party  who  ihade  the  payment,  and 
the  defendant,  the  absence  of  which  circumstance  was  commented 
upon  by  the  court  in  Janes  v.  Broadhurst.  The  payment  by  the 
principal  would  discharge  the  surety ;  and  though,  in  general,  upon 

{)ayment  by  the  drawer,  the  holder  becomes  trustee  for  him,  and  is 
iable  to  refund  to  him  what  may  be  recovered  from  the  acceptor,  yet 
in  the  case  of  an  accommodation  acceptance,  the  drawer  is  not  en- 
titled to  sue  the  accepter,  and  no  trust  arises  in  the  holder  on  behalf 
of  the  drawer.  The  causes  of  action  included  debt  and  damages, 
and  they,  having  been  once  paid,  the  issue  should  have  been  found 
for  the  defendant,  as  it  was  proved  in  terms.  Costs  are  not  a  cause 
of  action,  but  are  only  incidental  thereto.  The  action  was  continued 
simply  for  nominal  damages,  but  no  action  can  be  carried  on  for 
nominal  damages  or  costs  only.  BeaumorU  v.  Greathead,  2  Ibid.  494; 
s.  c.  15  Law  J.  Rep.  (n.  s.)  C.  P.  130 ;  ITuime  v.  Boastj  12  Q.  B.  Eep. 
808;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Q.  B.  339. 

[Jervis,  C.  J.  The  word  "  proceed  "  is  used  with  regard  to  both 
those  cases ;  but  in  the  one  case  the  action  was  commenced  after 
payment,  and  in  the  other  it  was  only  continued  after  payment. 

Creswell,  J.  It  would  be  a  startling  proposition  to  announce 
that  an  action  cannot  be  brought  for  nominal  damages.  Sorely  an 
action  might  be  brought  against  a  banker  for  dishonoring  a  custo- 
mer's check.] 

In  the  case  of  CorbeU  v.  Swinburne  8  Ad.  &  E.  673 ;  s.  c.  7  Law  J. 
Rep.  (n.  s.)  Q.  B.  215,  a  plea  as  to  SOL  to  the  further  maintenance, 
which  stated  the  delivery  of  a  bill  in  satiaCaction  of  the  promise  and 
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of  damages  ^but  not  of  costs),  after  action  brought,  was  held  good. 
The  principal  and  interest  in  the  present  case  having  been  satisfied, 
there  was  no  cause  of  action  to  go  on  with.  Substantially,  the  plea 
here  is  a  plea  of  payment  by  the  drawer. 

[Jervis,  C.  J.  I  was  at  first  somewhat  embarrassed  by  the  case 
of  Thame  v.  Boasts  but  on  looking  into  it,  I  find  it  appears  there  that 
the  costs  had  been  paid.] 

In  Joule  V.  Tayhr^  7  Exch,  31 ;  s.  c.  7  Eng.  Rep.  574,  it  was  held, 
that  nominal  damages  will  not  take  a  debt  out  of  the  jurisdiction  of 
the  county  court 

Jertis,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule.  It 
seems  to  me  that  the  payment  under  the  judge's  order,  in  an  action 
at  the  suit  of  the  holder  against  the  drawer,  cannot  be  said  to  be  a 
payment  in  satisfaction  of  the  causes  of  action  against  the  acceptor. 

Cresswell,  J.,  and  Talfourd,  J.,  concurred. 

Rale  refused. 


Fisher  and  another  v.  Bell  and  another.^ 

June  22,  1852. 

Bankrupt  Consolidation  Acty  1849  —  Deed  of  Composition  by  Six 
Sevenths—  Separate  Property  — 12  Sf  13  TicU  c.  106,  ss.  224,  228. 

To  assmiipsit  on  bflb  of  exchange,  the  defendants  pleaded  that  being  joint  traders,  by  deed 
under  the  12  &  13  Vict  c.  106,  s.  224,  they  assigned  their  joint  property  to  M.,  who  nnder- 
toolL.to  pay  their  joint  creditors  7«.  6d,  in  the  pound*,  that  six  sevenths  of  the  creditors 
accepted  and  executed  the  deed,  and  the  defendants  were  thereby  released  from  the  plain- 
tiffir  daim.  The  plaintiffs  replied,  after  setting  out  the  deed  on  oyer,  that  each  of  the  de- 
fendants had  separate  property.  The  replication  was  held  good,  on  the  authority  of 
Tetlty  T.  Taylor,  21  Law  J.  Rep.  (n.  8.)  Q.  JB.  346,  in  error  ;  8.  c.  12  Eng.  Rep.  469. 

Assumpsit  by  the  plaintiffs,  as  drawers  of  several  bills  of  exchange, 
against  the  defendants,  as  acceptors,  and  on  two  indebitatus  counts. 

Sixth  plea,  that  at  the  time  of  the  making  of  the  indenture  herein- 
after mentioned,  and  for  six  months  before  suspension  of  payment, 
the  defendants  were  traders  in  copartnership,  and  jointly  indebted  to 
the  several  persons,  parties  to  the  said  indenture  of  the  third  part. 
That,  after  the  passing  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  the  defendants  suspended  payment,  and  made  an  indenture, 
between  the  defendants  of  the  first  part,  one  G.  Marshall  of  the  se- 
cond part,  and  the  several  parties,  whose  names  were  subscribed,  of 
the  third  part,  being  joint  creditors  or  their  agents,  reciting,  that 


1  21  Law  J.  Rep.  (n.  s.)  C.  P.  228. 
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Marshall  agreed  to  secure,  and  the  said  creditors  agreed  to  accept, 
7s.  6d.  in  the  pound  upon  the  amount  of  their  respective  debts;  and 
the  defendants  assigned  all  their  joint  copartnership  property  to  Mar- 
shall, to  hold  for  his  own  use ;  and  MarshaU  covenanted  to  pay  the 
said  creditors  7$.  6d.  in  the  pound,  by  certain  instalments ;  and  that 
the  said  creditors,  in  consideration  thereof,  released  the  defendants. 
That  the  said  indenture  was  signed  by  six  sevenths  of  the  creditors, 
whose  debts  amounted  to  the  sum  of  lOt  and  upwards ;  that  the 
said  indenture  was  a  deed  of  arrangement  between  the  defendants 
and  their  creditors  vdthin  the  meaning  of  the  provisions  of  the  Bank- 
rupt Law  Consolidation  Act,  1849,  as  to  arran^ment  by  deed ;  that 
the  plaintiffs  had  notice  to  subscribe  and  seid  the  indenture ;  and 
that,  by  force  of  the  statute,  the  said  indenture  became  obligatory  on 
the  plaintiffs,  whereby  the  defendants  were  released  from  the  causes 
of  action.     Verification. 

Replication,  (craving  oyer  of  the  deed,  and  setting  it  out)  —  That 
at  the  time  of  making  and  executing  the  indenture,  each  of  the  de- 
fendants was  possessed  and  entitled  to  divers  goods,  chattels,  and 
efiects,  his  own  separate  property,  to  a  large  amount,  to  wit,  each  to 
the  amount  of  1,000^,  and  liable  to  seizure  under  legal  process,  for 
payment  of  the  debts  due  to  the  joint  creditors  of  the  defendants. 
Verification. 

Demurrer  and  joinder, 

Channelly  Serg.,  in  support  of  the  demurrer,  April  29.  The  deed 
comes  within  the  provisions  of  the  224th  section  of  the  12  &  13  Vict 
c.  106,  "  The  Bankrupt  Law  Consolidation  Act,  1849,**  and  operates 
as  a  release  against  the  creditors  who  did  not  execute  it.  The  cases 
'  in  which  the  operation  of  the  section  have  been  brought  before  the 
court  are,  Phillips  v.  Smridge^  19  Law  J.  Rep.  (n.  s.)  C.  P.  337;  Stew- 
art  V.  Collins,  10  C.  B.  634 ;  c.  s.  2  Eng.  Rep.  332 ;  Drew  v.  CoUins.e 
Exch.  Rep.  670 ;  s.  c.  20  Law  J.  Rep.  (n.  s.)  Exch.  369,  and  Tetleyv.  Tay- 
lor, In  Tetiey  v.  Taylor,  the  Court  of  Queen's  Bench  differed  from  the 
exchequer  in  Drew  v.  Collins,  and  held  that  the  provision  in  the  228th 
section  that  '^  joint  and  separate  assets  shall  be  distributed  in  like  man- 
ner as  in  bankruptcy,"  does  not  apply  to  the  case  of  a  composition 
deed,  and  does  not  invalidate  such  a  deed  on  the  ground  that  it  does  not 
provide  for  the  distribution  of  the  whole  of  the  trader's  property. 

Barstow,  contra,  for  the  plaintifi*,  relied  upon  Drew  v.  Collins^ 
which  expressly  decided  that  a  deed  under  the  224th  section  is  not 
binding  on  a  creditor  who  did  not  execute  it,  unless  it  provide  for 
the  distribution  of  the  whole  of  the  trader's  estate. 

Our.  adv.  vuU. 

Jervis,  C.  J.  now  said,  that  it  was  unnecessary  to  deliver  any  judg- 
ment in  this  case,  as  it  was  governed  by  the  decision  of  the  excfae- 
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quet  chamber  in  Tetley  v.  Taylor^  in  error,  (which  overruled  the 
decision  of  the  court  below,  and  ai&rmed  the  decision  in  Drew  v.  CoU 
Uns) 

Per  Curiam  — 

Judgment  for  the  plaintiff. 


Leroux  v.  Brown.^ 

Noyember  10,  1852. 

Frauds^  Statute  of —  Parol  Contract  made  abroad —  Comity  of 

Nations. 

The  4th  section  of  the  Statute  of  Fronds  does  not  make  the  agreements  therein  mentioned 
Toid,  bat  only  prevents  their  being  enforced  bj  action,  if  the  requirements  of  that  section 
sre  not  eompucd  with. 

Therefore,  an  action  cannot  be  mamtained  in  this  conntrr  upon  a  parol  ap^reement,  which  is 
sot /o  be  performed  within  a  year,  althoegh  made  in  france,  and  yahd  and  enforceable 
there. 

Assumpsit.  The  declaration  stated,  that,  to  wit,  on  the  1st  of 
December,  1849,  at  Calais,  in  France,  to  wit,  at  Westminster,  in  the 
county  of  Middlesex,  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendant,  then  agreed  with  the  defendant  to  enter  into  the 
service  of  the  defendant  as  clerk  and  agent,  and  to  serve  the  defend- 
ant in  that  capacity  for  one  year  certain,  at  certain  wages,  to  wit, 
100/.  a  year,  to  be  paid  by  the  defendant  to  the  plaintiff  by  equal 
quarterly  payments  during  his  continuance  in  such  service,  the  de- 
fendant then  promised  the  plaintiff  to  receive  him  into  his  service, 
and  to  retain  and  employ  him  in  his  said  service  at  the  wages  afore- 
said. The  plaintiff  then  averred  that  he  was  ready  and  willing  to 
enter  into  the  defendant's  service,  and  that  he  afterwards,  to  wit,  on 
&c.,  requested  the  defendant  to  receive  him  into  his,  the  defendant's 
semce.  Breach,  that  the  defendant  did  not,  nor  would,  at  the  time 
he  was  so  requested,  or  at  any  other  time,  receive  the  plaintiff  into 
his  service  as  aforesaid,  or  retain  or  employ  him  at  such  wages  as 
aforesaid,  or  in  any  other  way.  The  only  material  plea  was,  nan 
dssumpsU. 

The  cause  was  tried,  at  the  sittings  for  Middlesex,  on  the  3d  of 
June,  before  Talfourd,  J.,  when  the  jury  found  that  a  parol  contract 
had  been  entered  into  at  Calais,  in  France,  by  which  the  defendant, 
who  resided  in  England,  agreed  with  the  plaintiff,  a  British  subject 
residing  at  Calais,  to  employ  the  plaintiff  as  the  defendant's  agent  to 
collect  eggs  and  poultry  at  Calais,  and  to  send  them  over  to  the  de- 
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fendant  in  England,  the  service  to  be  for  one  year  from  a  future  day 
at  100/.  a  year.  The  plaintiff  also  proved  that,  by  the  law  of  France, 
this  contract,  though  not  in  writing,  was  valid  and  could  be  enforced 
by  the  courts  in  that  country.  The  defendant  objected  that,  never- 
theless, it  was  within  the  4th  section  of  the  Statute  of  Frauds,  which 
precluded  the  plaintiff  from  bringing  an  action  upon  it  in  England. 

The  verdict  was  entered  for  the  plaintifF  on  the  issue  raised  by  the 
plea  of  non  assumpsit^  and  leave  was  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit,  or  a  verdict  for  himself  on  that  issue. 

Hawkins  (June  5)  obtained  a  rule  nisi  accordingly,  against  which 

Allen^  Serg.,  and  Metcalfe  now  showed  cause.  A  foreign  contract, 
valid  according  to  the  law  of  the  country  in  which  it  is  made,  may 
be  enforced  in  this  country,  notwithstanding  that  the  formalities  re- 
quired by  our  law  to  render  such  a  contract  valid  if  entered  into  here, 
have  not  been  complied  with.  The  cause  of  action  is  to  be  judged 
of  with  reference  to  the  law  of  the  country  where  it  originated,  and 
the  mode  of  procedure  must  be  adopted  as  it  happens  to  exist  in  the 
country  where  the  action  is  brought  Haber  v.  Steinery  2  Bing. 
N.  C.  202. 

[Jervis,  C.  J.  The  4th  section  does  not  say,  as  the  17th  does,  that 
^'  no  contract  shall  be  good,"  but  that  '<  no  action  shall  be  brought  upon 
any  contract."  There  is  a  clear  distinction  between  contracts  abso- 
lutely void  and  those  which  cannot  be  enforced.  Unless  the  4th  sec^ 
tion  bars  the  right  as  well  as  the  remedy,  this  action  must  fail.l 

It  has  been  decided,  in  Carrington  v.  Roots^  2  Mee.  &  W.  248 ; 
s.  c.  6  Law  J.  Rep.  (n.  s.)  Exch.  95,  that  although  the  language  of 
the  4th  and  17th  sections  is  different,  yet  that  in  effect  they  are  the 
same,  and  that  the  4th  section  as  well  as  the  17th  renders  the  con- 
tract void  altogether.  Lord  Abinger  says,  "  I  think,  therefore,  that 
the  meaning  of  the  statute  is,  not  that  the  contract  shall  stand  for  all 
purposes  except  that  of  being  enforced  by  action,  but  it  means  that 
the  contract  shall  be  altogether  void."  That  construction  has  been 
subsequently  affirmed  by  the  same  court  in  Reade  v.  Lamby  6  Exch. 
Rep.  130 ;  s.  c.  3  Eng.  Rep.  570.  The  4th  Section,  therefore,  as  it 
affects  the  rights  and  merits  of  the  contract,  and  not  merely  the 
remedy  upon  it,  cannot  govern  a  foreign  contract 

[Jervis,  C.  J.  In  Carrington  v.  Roots^  the  plaintiff  brought  tres- 
pass for  seising  his  horse  and  cart  Plea,  removal  of  it  damage 
feasant.  Replication,  that  defendant  had  sold  a  crop  of  grass  to  the 
plaintiff,  with  liberty  to  take  it  Wherefore,  &c  Traverse  of  the 
agreement  This  agreement  it  turned  out  was  not  in  writing,  and 
therefore,  treated  as  a  sale  of  an  interest  in  land,  it  was  within  the 
4th  section.  The  court  said  that  the  plaintiff  by  his  replication 
meant  to  set  up  a  contract  capable  of  being  enforced  by  action,  and 
that  by  his  action  of  trespass,  he  was  in  fact  endeavoring  to  charge 
the  defendant  by  means  of  that  contract,  but  that  inasmuch  as  the 
4th  section  prevented  its  being  enforced  by  action,  it  was,  for  the  pur- 
pose in  hand,  in  effect  void.   So  in  Reade  v.  Lamby  the  court  say  that 
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«for  the  purposes  of  the  present  question"  there  is  no  distinction  be- 
tween the  4th  and  17th  sections.  No  doubt  a  contract  which  cannot 
be  enforced  is  practically  void.] 

It  is  submitted  that  in  neither  case  will  the  language  of  the  judges 
bear  that  limited  interpretation. 

[Maule,  J.  If  a  contract  is  not  to  be  perfomjied  within  a  year,  so 
much  uncertainty  is  thrown  about  it,  that  the  legislature  has  said 
if  entered  into  in  this  country  it  shall  not  be  enforced  by  action  unless 
it,  or  some  memorandum  ot  note  thereof,  shall  be  in  writing.  That- 
reason  would  apply  with  still  greater  force  to  such  a  contract  entered 
into  abroad.] 

If  the  contract  was  valid  in  its  inception,  then  the  defendant  ought 
to  have  pleaded  the  4th  section  of  the  Statute  of  Frauds  specially. 
They  also  cited  Story's  Conflict  of  Laws,  s.  260 ;  1  Surge's- Comment- 
aries, 29 ;  3  Ibid.  760. 

Hawkins  and  Bbnyman,  in  support  of  the  rule.  It  is  clear  that 
the  mode  of  suing  on  a  foreign  contract  must  be  governed  by  the 
law  of  the  country  where  the  action  is  brought  Thus,  in  The  Bri- 
tish Linen  Company  v.  Drummond^  10  B.  &  C.  903 ;  s.  c.  9  Law  J.  Rep. 
E.  R  213,  it  was  held  that  the  English  Statute  of  Limitations  was  a 
good  plea  to  an  action  on  a  Scotch  contract,  which  might  in  Scotland 
have  been  put  in  suit  at  any  time  within  forty  years.  De  la  Vega  v. 
Ttanna,  1  B.  &  Ad.  284 ;  s.  c.  8  Law  J.  Rep.  K.  B.  388,  and  IMer  v. 
Sieiner  are  other  instances  of  the  application  of  this  rule.  Then  the 
question  is,  whether  the  4th  section  of  the  Statute  of  Frauds  makes 
the  contract  void  altogether,  or  applies  only  to  the  mode  of  enforcing 
it  A  parol  contract  such  as  this  was  good  at  common  law  before 
the  Statute  of  Frauds;  the  4th  section  of  that  statute  does  not  say  it 
shall  be  void,  but  that  no  action  shall  be  brought,  unless  it  or  some 
memorandum  or  note  thereof  shall  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith ;  so  that  in  effect  that  section  brings  it 
to  a  question  of  evidence.  The  agreement  itself  need  not  be  in 
writing,  but  only  the  evidence  of  it ;  therefore  if  A  writes  a  letter  to 
C,  an  nninterested  person,  and  signs  it,  saying  that  he  has  entered 
into  a  parol  contract  to  a  certain  effect  with  B,  that  letter  would  satisfy 
the  4th  section.  In  Sugden  on  the  Law  of  Vendors  and  Purchasers, 
(chap.  3,  sec  3,  11th  ed.  p.  122,)  it  is  said  "  a  note  or  letter,  written 
by  the  vendor  to  any  third  person,  containing  directions  to  carry  the 
agreement  into  execution,  will,  subject  to  the  before-mentioned  rules, 
be  a  sufficient  agreement  to  take  the  case  out  of  the  statute."  Rather, 
it  is  submitted,  it  will  be  sufficient  evidence  of  the  agreement 

[Maule,  J.  The  "  charging  "  mentioned  in  section  4,  refers  not  to 
the  writing,  but  to  the  contract  on  which  the  action  is  brought.  It  is 
not  necessary  that  the  writing  should  charge.] 

No ;  the  contract  is  in  existence  before  the  writing  or  the  signature. 
In  Crosby  v.  Wadsworth^  6  East,  602,  it  was  decided  that  the  4th  sec- 
tion does  not  immediately  avoid  the  contract ;  and  in  Laytlwrpe  v. 
BryaMy  2  Bing.  N.  C.  736 ;  s.  c.  5  Law  J.  Rep.  (n.  s.)  C.  P.  217,  Bo- 
fianquet  J.,  remarks  upon  the  difference  in  this  respect  between  the 
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wording  of  the  4th  and  17th  sections,  for  that  the  latter  does  avoid 
contracts  not  made  in  the  manner  there  prescribed.  K  a  parol  agree- 
ment has  been  partly  executed,  courts  of  equity  will  compel  a  specific 
performance  (1  Sugd.  V.  &  P.  c.  3,  s.  7,  p.  140,)  and  this  could  not 
be  if  the  contract  was  to  all  intents  and  purposes  void.  The  effect 
of  the  decisions  in  Carrington  v.  Roots,  and  Reads  v.  Lamb,  is,  that 
it  is  not  necessary,  in  order  that  the  statute  should  apply,  that  the  ac- 
tion should  be  brought  upon  the  agreement,  but  that  it  is  enough  if 
the  effect  of  the  action  is  to  charge  the  defendant  by  means  of  the 
agreement ;  and  the  court  said  the  plaintiffs  there  were  seeking  by  a 
collateral  and  incidental  mode  to  enforce  the  agreement  In  deciding 
that  this  action  cannot  be  maintained,  the  court  will  not  preclude  the 
plaintiff  from  any  remedy  he  may  have  in  equity,  nor  from  suing  in 
France,  nor  will  it  be  any  violation  of  the  comity  of  nations ;  and  if 
it  were,  the  court  is  bound  to  enforce  the  act  of  parliament  Lopez 
V.  Burslem,  4  Moore,  P.  C.  300. 

[Maule,  J.  If  the  meaning  of  an  act  is  doubtful,  it  is  a  reason  for 
not  putting  a  particular  interpretation  upon  it,  that  that  interpretation 
would  violate  the  comity  of  nations.  In  The  Sussex  Peerage  case, 
11  CI.  &  F.  85,  the  House  of  Lords  said,  assuming  (as  they  did,  and  I 
think  rightly)  that  the  legislature  meant,  whatever  words  were  made 
use  of  in  the  12  Geo.  3,  c.  11,  to  invalidate  such  a  marriage  as  the 
one  then  in  question,  that  the  act  must  be  carried  into  effect  although 
the  HKuriage  was  valid  abroad.] 

They  also  cited  The  General  Steam  Navigation  Company  v.  GhiHr 
louj  11  Mee.  &  W.  877;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Exch.  168;  Fer- 
guson V.  Fj/ffe,  8  CI.  &  F.  121 ;  Don  v.  Lippman,  5  CI.  &  F.  1 ;  Broum 
V.  Thornton,  6  Ad.  &  E.  185;  s.  c.  6  Law  J.  Rep.  (n.  s.)  K.  B.  82; 
Dobell  V.  Hutchinson,^  Ad.  &  E.  355;  s.  c.  4  Law  J.  Rep.  (n.  s.)  K. 
B.  201;  Davis  v.  Trevannion,  2  Dowl.&  L.  P.  C.  743;  s.  c.  14  Law 
J.  Rep.  (n.  s.)  Q.  B.  138;  Adam  v.  Kerr,  1  Bos.  &  P.  360,  and  Story's 
Conflict  of  Laws,  p.  634  and  635. 

Allen,  Serg.  referred  to  2  Boullenois  Traite  de  la  PersonalUc,  tit  4, 
c.  2,  observ.  46 :  —  "  Ainsi  deux  particuliers  contractent  ensemble  en 
presence  de  temoins,  et  sans  ecrit,  dans  un  endroit  ou  pareilles  con- 
ventions forment  de  veritables  engagements,  et  ^  raison  de  quoi  la 
preuve  par  temoins  est  admise  dans  cet  endroit  pour  quelque  somme 
que  ce  soit  meme  au  dessus  de  100  livres ;  ils  plaident  ensuite  dans 
un  lieu  ou  cette  preuve  par  temoins  n'est  pas  admise ;  dans  cette  es- 
pece  je  ne  trouve  pas  de  difficulte  a  dire  qu'il  faudra  admettre  la 
preuve  par  temoins,  parceque  telle  preuve  appartient  ad  vinculum 
obligationis  et  solemnitatem." 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made  abso- 
lute. There  has  been  no  discussion  at  the  bar  as  to  the  principles 
which  ought  to  govern  our  decision.  It  is  admitted  by  the  plaintiff's 
counsel,  that  if  the  4th  section  of  the  Statute  of  Frauds  applies,  not 
to  the  validity  of  the  contract,  but  only  to  the  mode  of  procedure 
upon  it,  then  that,  as  there  is  no  <^  agreement,  or  memorandum,  or 
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note  thereof "  in  writing,  this  action  is  not  maintainable.     On  the 
other  hand,  it  is  not  denied  that,  if  that  section  applies  to  the  con- 
tract itself,  or,  as  Boullenois  says,  to  the  "  solemnities  "  of  the  con- 
tract, inasmuch  as  our  law  does  not  affect  to  regulate  foreign  contracts, 
the  action  is  maintainable.     On  consideration,  I  am  of  opinion  that 
the  4th  section  does  not  apply  to  the  "  solemnities  "  of  the  contract, 
but  to  the  proceedings  upon  it ;  and  therefore  that  this  action  cannot 
be  maintained.     The  4th  section,  looked  at  in  contrast  with  the  1st, 
2d,  3d,  and  17th,  leads  to  this  conclusion.     The  words  are,  "  no  action 
shall  be  brought  whereby  to  charge  any  person  upon  any  agreement 
that  is  not  to  be  performed  within   the  space  of  one  year  from  the 
making  thereof,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  same  memorandum  or  note  thereof  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other  per- 
son thereto  by  him  lawfully  authorized."     It  does  not  say  that,  unless 
those  requisites  are  complied  with,  the  contract  shall  be  void,  but  only 
that  "  no  action  shall  be  brought  upon  it ; "  and,  as  put  by  Mr.  Hony- 
raan  with  great  force,  the  alternative,  requiring  the  "  agreement  or 
some  memorandum  thereof  "  to  be  in  writing,  shows  that  the  legisla- 
ture contemplated  a  contract,  good  before  any  writing,  but  not  enforce- 
able without  the  writing  as  evidence  of  it     This  view,  which  the 
words  of  the  statute  present,  is  also,  I  think,  in  conformity  with  the 
authorities.     The  cases  cited  by  the  very  learned^  author  of  the  Law 
of  Vendors  and  Purchasers,  and  the  practice  of  the  courts  of  equity, 
show  that  if  any  writing  be  subsequently  made  and  signed  by  the 
party  to  be  charged  with  the  agreement,  there  is  a  sufficient  compli- 
ance with  the  4th  section  to  enable  the  other  party  to  enforce  the 
agreement     Authority  and  practice,  therefore,  are  both  in  conformity 
with  the  words  of  the  statute.     But  it  is  said  that  the  cases  of  C4w- 
rwffton  V.  Rooi^  and  Reade  v.  Lambj  are  inconsistent  with  this  view. 
It  is  sufficient  to  say  that  the  attention  of  the  learned  judges  who 
decided  those  cases,  was  not  directed  to  the  particular  point  raised  by 
the  present  case.     What  the  court  said  in  those  cases  was,  that  for 
the  purposes  of  the  action  in  those  particular  instances,  there  was  no 
difference  between  the  effect  of  the  4th  and  the  17th  sections.     It 
must  not  be  forgotten  that  the  meaning  of  those  sections  has  been 
explained   in  other  cases.     In    Orosby  v.  Wadsworth,  Lord  Ellenbo- 
rough  says,  "  The  statute,"  that  is,  the  4th  section, "  does  not  expressly 
and  immediately  vacate  such  contracts  if  made  by  parol ;  it  only  pre- 
cludes the  bringing  of  actions  to  enforce  them."     The  same  view  is 
adopted  by  Tindal,  C.  J.,  and  Bosanquet,  J.,  in  Laythorpe  v.  Bryant^ 
from  which  it  appears  that  the  contract  is  good  antecedent  to  any 
writing,  and  that  the  effect  of  the  4th  section  is,  not  to  avoid  it,  but 
to  bar  the  remedy  upon  it,  unless  there  be  writing.     I  therefore  think 
that  an  action  on  the  contract  in  this  case  will  not  lie  in  this  country, 
because  the  4th  section  relates  merely  to  the  mode  of  procedure,  and 
not  to  the  validity  of  the  contract     This  view  is  not  inconsistent 
with  what  has  been  cited  from  Boullenois,  who  is  speaking  of  what 
pertains  "od  vinculum  obligationis  et  sokmnitatem^^  and  not  of  what 
relates  to  the  mode  of  procedure. 
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Maule,  J.  I  am  of  the  same  opinion.  This  action  is  broaght 
upon  a  contract  not  to  be  performed  within  a  year,  and  the  contract 
is  not  in  writing;  it  is,  therefore,  within  the  plain  words  of  the  4th 
section.  The  objection  to  the  application  of  that  section  to  this  case 
is,  that  the  contract  was  entered  into  in  France.  Now,  that  section 
does  not  say  in  literal  terms  that  the  contract  shaU  have  no  force,  but 
that  no  action  shall  be  brought  upon  it,  referring,  of  course,  to  some- 
thing which  is  to  take  place  in  courts  where  the  English  law  prevails. 
Then  it  is  said  that  there  are  cases  in  which  it  has  been  held  that  the 
terms  "  no  action  shall  be  brought,"  are  equivalent  to  saying  the 
agreement  shall  be  void.  Suppose  it  were  held  as  a  general  propo- 
sition that  those  terms  had  that  effect,  still  it  would  not  be  a  le^ti- 
mate  mode  of  construing  the  4th  section,  to  substitute  the  equivaJeot 
for  the  actual  terms.  If  the  substituted  terms  are  equivalent,  then  it 
is  idle  to  substitute  them ;  but  if  they  are  not,  that  is  sufficient  to 
show  that  we  ought  to  adhere  to  the  actual  terms.  Although  the 
words  ''  no  action  shall  be  brought,"  may,  on  a  great  number  of  other 
occasions,  be  equivalent  to  saying  "  the  contract  shall  be  void,"  yet, 
for  the  purpose  of  this  particukr  occasion,  they  are  not  equivalent, 
for  there  is  nothing  in  the  section  to  prevent  proceedings  upon  this 
contract  being  taken  in  the  French  courts,  for  that  section  does  not 
affect  to  regulate  foreign  contracts.  There  is  no  difficulty  in  dealing 
with  the  very  words  used ;  and  all  we  now  say  is,  that  we  will  not 
enforce  this  contract  unless  it  or  some  note  or  memorandum  of  it  is 
in  writing ;  in  like  manner  as  we  should  not  enforce  it  unless  it  were 
sued  upon  within  six  years,  although  possibly  the  law  of  France 
might  allow  a  much  longer  period  within  which  an  action  mi^t  be 
brought 

Talfourd,*  J.  I  think  Mr.  Honyman's  argument,  drawn  firom  Lap- 
ihorpe  v.  Brycmt^  and  those  cases  which  decide  that  the  writing  re- 
quired by  the  statute,  may  be  a  letter  from  the  party  to  be  charg^  to 
a  third  person,  containing  the  terms  of  the  agreement,  conclusively 
shows  that  the  4th  section  does  not  render  the  contract  absolutely 
void,  but  only  applies  to  the  mode  of  procedure  upon  it. 

Rule  absohUe. 


Gray  v.  Coombes.^ 
November  11, 1850. 

Name  —  Idem  Sonans — MtUe  Letter. 

The  omission  of  a  letter  in  the  name  of  a  party  in  the  title  of  an  affidavit,  the  word  remiin- 
ing  idem  sorums^  is  no  ground  for  discharging  a  role  obtained  npon  snch  affidavit 

The  venue  in  this  case,  which  had  originally  been  laid  in  Middlesex, 

was  removed  to  Hampshire,  at  the  instance  of  the  defendant,  upon 

the  ordinary  affidavit. 

Simon  now  moved  to  discharge  that  rule,  and  to  restore  the  venue 
to  Middlesex,  upon  the  ground  that  the  rule  to  change  it  was  obtained 
upon  an  affidavit  not  intituled  in  the  proper  cause,  the  title  of  the 

1  10  Common  Bench  Rep.  72. 
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affidavit  being  "  Gtrayy.  CoombsP    [Maule,  J.    Have  you  any  author- 
ity to  show  that  the  omission  of  an  e  mute  in  the  name  of  a  party, 
vitiates  an  affidavit?]     There  certainly  is  no  authority  to  that  precise 
point. 
Maule,  J.     Then  there  can  be  no  rule.  Rule  refused. 


Gapp  t?.  Robinson.^ 

November  6,  1852. 

Practice  —  Process, 

An  original  writ  of  summons  expired  on  the  8th  of  October  before  the  Common  Law  Pro- 
cedure Act  came  into  operation.  In  order  to  save  the  Statnte  of  Limitations,  the  court 
directed  an  cdia$  writ  to  issue  under  the  Uniformity  of  Process  Act. 

• 
Lush  applied  to  the  court  for  directions  to  the  Master.  The  writ 
in  this  case  was  issued  on  the  8th  of  June  and  expired  on  the  8th  of 
October.  Under  the  Uniformity  of  Process  Act,  2  Will.  4,  c.  39,  s. 
10,  the  plaintiff  would  have  had  till  the  8th  of  November,  to  issue  an 
alias.  The  15  &  16  Vict  c.  76,  came  into  operation  on  the  24th  of 
October.  Section  10,  repeals  the  2  Will.  4,  c.  39,  so  far  as  relates  to 
the  duration  of  writs,  "  except  so  far  as  may  be  necessary  for  support- 
ing any  writs  that  have  been  issued  before  the  commencement  of  this 
act,  and  any  proceedings  taken  or  to  be  taken  thereon."  Section  12, 
enacts  that  "  where  any  writ  of  summons  in  any  such  action  shall 
have  been  issued  before,  and  shall  be  in  force  at  the  commencement 
of  this  act,  such  writ  may,  at  any  time  before  the  expiration  thereof, 
be  renewed  under  the  provisions  of,  and  in  the  manner  directed  by 
this  act,  and  where  any  writ  issued  in  continuation  of  a  preceding 
writ  according  to  the  provisions  of  the  said  acts,  2  Will.  4,  c.  39,  shall 
be  in  force  and  unexpired,  or  where  one  month  next  after  the  expira- 
tion thereof  shall  not  have  elapsed  at  the  commencement  of  this  act, 
such  continuing  writ  may,  without  being  returned  non  est  inventusj  or 
entered  of  record,  according  to  the  provisions  of  the  said  act,  2  Will. 
4,  c  39,  be  filed  in  the  office  of  the  court  within  one  month  next  after 
the  expiration  of  such  writ,  or  within  twenty  days  after  the  com- 
mencement of  this  act ; "  and  the  original  writ  may  thereupon  be 
renewed.  The  writ  in  the  present  case  was  not  in  force  on  the  24th 
of  October,  and  therefore  does  not  come  within  the  first  branch  of 
section  12.  Nor  was  it  issued  "  in  continuation  of  a  preceding  writ," 
and  therefore  the  sec^ond  branch  of  the  section  does  not  apply. 

[Jervis,  C.  J.  And,  therefore,  on  first  impression,  I  should  say  it 
is  within  section  10.  The  subject  is  now  under  discussion  among 
the  judges.  I  understand  that  the  Masters  of  this  court,  and  those 
of  the  Exchequer,  are  acting  on  the  idea  that  section  10  applies  to 
cases  like  this,  and  therefore  an  alias  will  issue.] 

• 
Per  Curiam.  Direction  accordingly. 

1  22  Law  J.  Rep.  (n.  s.)  C.  P.  5 ;  16  Jur.  977. 
VOL.  XIV.  22 
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Barringer  V.  Handley.^ 
November  16,  1852. 

Practice —  Order  in  Lien  of  Distringas —  Common  Law  Procedure 
Act,  15  4- 16  Vict.  c.  76,  s.  17. 

Orders  under  the  17th  section  of  the  Common  Law  Procedure  Act  will  in  general  be  grant- 
ed absolute  in  the  first  instance,  and  need  not  be  served. 

Prentice  moved  for  an  order,  under  the  17th  section  of  the  Com- 
mon Law  Procedure  Act,  ^  that  the  plaintiff  be  at  liberty  to  proceed 
as  if  personal  service  of  the  writ  of  summons  had  been  effectM. 

The  affidavits  stated  that,  on  the  11th  of  October,  the  defendant 
gave  his  address  to  the  plaintiff's  attorney,  as  at  97  High  Street, 
Whitechapel,  in  the  county  of  Middlesex,  but  that  when  application 
was  made  there  for  the  purpose  of  serving  the  writ,  it  was  found  that 
the  defendant  had  only  an  address  at  the  house  for  the  purpose  of 
receiving  letters,  and  that  he  carried  on  business  in  Tooley  Street, 
Southwark.  Attempts  were  made  on  several  occasions  to  serve  the 
defendant  at  his  place  of  business  in  Tooley  Street,  but  without  suc- 
cess, and  finally  a  copy  of  the  writ  was  inclosed  in  a  letter  addressed 
to  the  defendant,  and  left  for  him,  on  the  4th  of  November,  at  97 
High  street,  WhitechapeL  It  was  afterwards  ascertained  that  tiie 
man  with  whom  it  was  left  had  given  it  to  the  defendant ;  and  sub- 
sequently the  clerk  of  the  defendant's  attorney  called  on  the  plaintiff's 
attorney  with  a  copy  of  the  writ  in  his  hand,  and  offered  terms  of 
settlement,  and  the  defendant's  attorney  also  wrote  to  the  plaintiff's 
attorney  for  the  same  purpose.  It  also  appeared  from  the  affidavits, 
that  no  appearance  had  been  entered  for  the  defendant  on  the  day 
previous  to  this  motion. 

[Jervis,  C.  J.  Do  you  move  for  an  order  absolute  in  the  first  in- 
stance ?] 

Yes.  It  is  submitted  that  reasonable  efforts  have  been  made  to 
effect  personal  service,  and  it  appears  that  the  writ  has  come  to  the 
knowledge  of  the  defendant,  and  that  he  has  not  appeared.  If  the 
court  is  satisfied  of  that,  the  plaintiff  is  entitled  to  this  order. 


1  22  Law  J.  Rep.  (n.  s.)  C.  P.  6 ;  16  Jur.  1028. 

a  The  ITthsectionof  the  15  &  16  Vict.  c.  76,  is  as  follows:  — "The  service  rf  the 
writ  of  summons,  wherever  it  may  be  practicable,  shall,  as  heretofore,  be  personal ;  bat 
it  shall  be  lawful  for  the  plaintiff  to  apply,  from  time  to  time,  on  affidavit,  to  the  court 
out  of  which  the  writ  of  summons  issued,  or  to  a  judge ;  and  in  case  it  shall  appear  to 
such  CQurt  or  judge  that  reasonable  efforts  have  been  made  to  effect  personal  service, 
and  either  that  the  writ  has  come  to  the  knowledge  of  the  defendant,  or  that  he  wil- 
full'f  evades  service  of  the  same,  and  has  not  appeared  thereto,  it  shall  be  lawful  for 
such  court  or  judge  to  order  that  the  plaintiff  pe  at  liberty  to  proceed  as  if  personal 
service  had  been  effected,  subject  to  such  conditions  as  to  the  court  or  Judi?e  may  seem 
fit"  J  -c»,      ^ 
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Jervis,  C.  J.     It  is  desirable  that  the  practice  should  be  uniform, 
and  I  will  consult  the  Court  of  Exchequer  on  the  subject 

I  His  lordship  left  the  court,  and  on  his  return,  said,] 
have  seen  the  Lord  Chief  Baron  and  Mr.  Baron  Parke,  and  we 
think  that  the  order  ought  to  be  absolute  in  the  first  instance  in  this 
case,  though  cases  may  arise  in  which  we  may  feel  ourselves  justified 
in  calling  upon  the  other  side  to  show  cause.  This  proceeding  is  in  lieu 
of  a  distringas^  which  would  have  given  the  defendant  notice,  and  he 
might  have  come  to  the  court  to  have  it  set  aside.  This  order  need 
not  be  served,  as  I  think  due  diligence  has  been  used.  The  great 
object  of  the  alteration  of  the  law  in  this  matter  was,  to  save  unne- 
cessary expense ;  and  if  the  defendant  has  knowledge  of  the  writ  and 
evades  service  of  it,  he  has  had  every  notice  that  can  equitably  be 
required. 

Per  curiam.^ 

Order  absolute. 


Doe  rf.  Wilton  &  Mary  his  Wife  v.  Beck  &  others.* 

Not.  6,  1852. 

Amendment  —  Ejectment  —  3  Sf  4  Will,  4,  c.  42,  s.  23  —  Variance. 

The  declaradon  in  ejectment  stated  a  joint  demise  by  H.  and  M.,  his  wife.    Proof  that  H. 
Tras  derisee  in  trust  for  flie  sole  use  of  M. :  — 

Edd,  that  the  judge  had  no  power  under  the  3  &  4  Will.  4.  c  42,  8.  23,  to  amend  the  record 
\fj  striking  out  we  name  of  M.  in  the  demise.  V 

SsmMe,  (per  Mjliji.b,  J.)    That  the  yariance  was  in  a  particular  material  to  the  merits. 

Ejectment  tried  before  Williams,  J.,  at  the  last  summer  assizes  at 
Worcester.  The  plaintiff  claimed  under  a  joint  demise  by  H.  W. 
and  Mary  his  wife.  At  the  trial  it  appeared  that  H.  W.  was  devisee 
in  trust  for  the  sole  use  of  Mary.  The  defendant  objected  that  this 
was  a  fatal  variance,  as  the  demise  assumed  that  Mary  had  the 
legal  estate.  The  plaintiff  then  applied  to  the  judge  to  amend  the 
record  by  striking  out  the  name  of  Mary  from  the  demise.  The 
learned  judge,  being  of  opinion  that  he  had  no  power  to  do  so  under 
the  3  &  4  Will.  4,  a  42,  s.  23,  and  also  that  if  he  had,  the  variance 
was  in  a  particular  material  to  the  merits,  refused  to  amend.  The 
plaintiff  was  thereupon  nonsuited,  and  leave  was  reserved  to  him  to 
move  to  set  it  aside  and  enter  the  verdict  for  him,  if  this  court  should 
be  of  opinion  that  the  amendment  ought  to  have  been  made. 

Alexander  ( Oray  with  him)  now  moved  accordingly.     The  23d 


1  Jekvis,  C.  J.,  Maule,  J.,  Williams,  J.,  and  Talfoubd,  J. 
'  3  22  Law  J.  Rep.  (n.  s.)  C.  P.  6 ;  16  Jur.  1142. 
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section  enacts  that  it  shall  be  lawful  for  the  judge  to  amend  the 
record  when  any  variance  shall  appear  between  the  proof  and  the 
recital,  or  setting  forth,  on  the  record  "  of  any  contract,  custom,  pre- 
scription, name,  or  other  matter,  in  any  particular  or  particulars  in 
the  judgment  of  such  judge  not  material  to  the  merits  of  the  case, 
and  by  which  the  opposite  party  cannot  have  been  prejudiced  in  the 
conduct  of  his  defence."  This  case  comes  within  the  words  the  "  set- 
ting forth  of  a  namp." 

[Maule,  J.  I  think  it  is  not  within  the  statute.  The  name, 
Mary,  is  truly  set  forth,  only  it  turns  out  that  she  has  not  the  legal 
estate,  as  asserted  in  the  demise.  It  would  be,  in  fact,  amending 
the  name  of  the  plaintiff,  for  from  the  record  it  would  appear  that  the 
husband  only  claimed  in  right  of  his  wife.] 

If  the  judge  had  no  power  to  amend  he  had  no  discretion  to  exer- 
cise ;  but  if  he  had  the  power,  then  the  variance  was  not  material  to 
the  merits.  In  Doe  d.  Marriott  v.  Edwards^  1  Moo.  &  R.  321,  the 
allegation  in  the  demise  was  that  the  premises  were  situate  in  the 
parish  of  A.  and  B. ;  the  proof  was  that  part  were  situate  in  A.  and 
the  residue  in  B.  The  judge  allowed  the  description  to  be  amended. 
That  case  is  in  the  plaintiff  's  favor  so  far  as  it  goes. 

[Maule,  J.  The  plaintiff  has  only  an  equitable  estate  ;  the  record 
says  she  has  the  legal  estate  ;  I  am  disposed  to  think  that  is  a  vari- 
ance in  a  particular  material  to  the  merits  :  The  defendant  came  to 
contest  that  the  wife  had  the  legal  estate.] 

Jervis,  C.  J.  I  do  not  think  that  this  is  a  case  to  which  the  sta- 
tute applies. 


Per  Curiam} 


Rule  refused. 


*  Feddon,  appellant ;  Sawyers,  respondent^ 

November  25,  1852. 

Parliament  —  List  of  Voters  —  Objector's  description  —  List  of  Free- 
men — 6  ^  7  Vict  c.  18,  ss.  17  and  101,  Construction  of 

The  respondent,  claiming  a  vote  for  the  city  of  C,  received  a  notice  of  objection  from  the 
appellant,  who  described  himself  therein  as  "  on  the  list  of  freemen  for  the  city  of  C."  It 
appeared  that  besides  the  list  of  freemen  for  the  city  entitled  to  vote  for  members  of  pariia- 
ment,  there  was  a  list  called  the  Freemen's  poU,  kept  for  municipal  purposes :  — 

Jldd,  that  the  revising  barrister  was  right  in  deciding  that  the  notice  was  sufficient,  under  the 
17th  section  of  the  6  &  7  Vict.  c.  18.  as  affirming  that  the  objector  was  on  the  Ust  of  free- 
men entitled  to  vote.    Dissentiente,  Maule,  J. 

A  CASE  was  stated  for  the  opinion  of  this  court,  of  which  the  fol- 
lowing are  the  material  facts. 

1  Jervis,  C.  J.,  Maule,  J.,  and  Talfourd,  J. 

«22  Law  J.  Rep.  (n.  s.)  C.  P.  15;  17  Jur.  141.    Appeal  from  Revising  Barrister's 
Court.  *      ^ 
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Case.  At  a  court  held,  before  the  revising  barrister,  duly  ap- 
pointed to  revise  the  list  of  voters  for  the  city  of  Carlisle,  for  the 
revision  of  the  list  of  freemen  entitled  to  vote  in  the  election  of  mem- 
bers for  the  said  city,  John  Sawyers,  whose  name  was  on  the  regis- 
ter of  voters  for  the  said  city,  for  the  time  being,  objected  to  the  name 
of  T.  Feddon  being  retained  on  the  list  of  freemen  entitled  to  vote. 
The  name  of  T.  Feddon  was  on  the  list,  published  by  the  town 
clerk,  of  persons  entitled  to  vote.  Notices  of  objection  had  been 
duly  served  on  the  town  clerk  and  on  T.  Feddon.  But  the  notice 
of  objection  which  had  been  so  served  on  T.  Feddon,  was  in  the 
words  and  form  following:  — 

"  Form  of  notice  of  objection  to  be  given  to  parties  objected  to. 

**  To  Mr.  Thomas  Feddon,  of  Cushwaite. 
« I  hereby  give  you  notice  that  I  object  to  your  name  being  re- 
tained on  the  list  of  persons  entitled  to  vote  in  the  election  of  mem- 
bers of  the  city  of  Carlisle. 

«  Dated  the  23d  of  August,  1852. 

"  (Signed)    John  Sawyers, 
"  Botchergate,  Carlisle. 
**  On  the  list  of  freemen  for  the  city  of  Carlisle." 

It  was  proved  that  there  are  several  townships  in  the  city  of  Car- 
lisle, with  separate  overseers,  and  that  the  overseers  of  the  different 
townships  make  out  and  publish  different  lists  of  persons  entitled  to 
vote  in  the  election  of  members  for  the  city  in  respect  of  the  occupa- 
tion of  proper^  within  the  city.  That  the  town  clerk  makes  out 
and  publishes  in  each  year  a  list  of  freemen  entitled  to  vote  in  the 
election  of  members  for  the  city.  The  heading  of  the  said  list  of 
freemen  is  in  manner  and  form  following:  —  '^  The  list  of  freemen 
of  the  city  of  Carlisle,  entitled  to  vote  in  the  election  of  members  for 
the  said  city."  It  is  the  duty  of  the  town  clerk  to  keep  printed  copies 
of  the  said  list  for  sale,  and  he  is  in  the  habit  of  seUmg  such  copies. 
There  is  kept  in  the  town  derk's  office  another  list  of  the  freemen 
of  Carlisle,  which  is  the  list  or  roll  of  all  the  freemen  of  the  city 
made  and  kept  in  pursuance  of  the  Municipal  Corporations  Act 
The  proper  and  ordinary  name  of  such  list  is  "  The  Freemen's  Roll" 
Such  list  is  not  published,  though  it  may  be  inspected  at  the  town 
clerk's  office ;  and  it  is  in  no  way  connected  with  the  lists  made  of 
persons  entitled  to  vote  in  the  election  of  members  for  the  city. 
There  is  but  one  list  of  the  freemen  of  the  city  relating  to  the  elec- 
tion of  members  for  the  city,  which  is  the  list  made  and  published 
annually  by  the  town  clerk  as  above  mentioned.  The  name  of  John 
Sawyers  was  in  fact  upon  that  list  of  freemen.  It  was  contended,  on 
behalf  of  the  said  T.  Feddon,  that  the  notice  of  objection  was  insuffi- 
cient, because  the  objector  had  not  therein  described  himself  as  being 
a  voter  for  the  city,  and  had  not  shown  upon  the  face  of  the  notice 
that  he  was  a  person  entitled  to  object  to  the  name  of  the  said  T. 
Feddon  being  retained  on  the  list  of  voters,  and  had  not  shown  that 
he  was  a  person  to  whose  objection  the  said  T.  Feddon  was  bound 
22* 
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by  law  to  pay  attention.  It  was  further  contended  that  the  notice 
was  insufficient,  because  the  objector  had  not  described  himself  as 
being  on  the  list  of  freemen  entitled  to  vote  for  the  city,  but  only  as 
being  on  the  list  of  freemen  for  the  city ;  and  that  the  notice  was  not 
according  to  the  form  in  the  schedule,  6  &  7  Vict  c.  18,  and  that  the 
said  notice  tended  to  mislead  the  said  T.  Feddon ;  and  that  the  said 
J.  Sawyers  had  not  duly  exercised  the  power  conferred  upon  him  by 
the  statute  6  &  7  Vict  c.  18.  It  was  contended,  on  behalf  of  the 
said  J.  Sawyers,  that  he  had  duly  exercised  the  power  conferred  upon 
him  by  law,  that  the  notice  was  sufficiently  accurate,  that  the  voter 
could  not  be  misled,  and  that  there  was  only  one  list  of  freemen, 
namely,  the  list  of  freemen  entitled  to  vote  in  the  election  of  mem- 
bers for  the  city,  to  which  any  reasonable  person  would  refer  on 
receiving  such  a  notice.  The  revising  barrister  held  that  the  notice 
was  sufficiently  acburate,  and  that  the  said  J.  Sawyers  had  duly 
exercised  the  power  conferred  upon  him  by  law,  and  that  the  said 
T.  Feddon,  being  unable  to  sustain  his  right  to  be  on  the  list  of 
voters  for  the  city  of  Carlisle,  the  barrister  struck  his  name  out  of  the 
list 

S.  Temple  (Nov.  17),  for  the  appellant.  The  revising  barrister  was 
wrong  in  holding  the  notice  of  objection  sufficient  The  question 
arises  upon  the  17th  section  of  the  6  &  7  Vict  c.  18,  which  provides 
that  any  person  whose  name  shall  have  been  inserted  in  any  list  of 
voters  for  any  city  or  borough  may  object  to  any  other  person  as  not 
being  entitled  to  vote,,  and  shall  give  a  notice  according  to  the  form 
numbered  10  in  the  schedule  B,  of  this  act,  "  or  to  the  like  effect,"  to 
the  overseers  of  the  parish  (or  in  boroughs  to  the  town  clerk),  and  a 
notice  to  the  person  objected  to  according  to  the  form  numbered  11 
in  schedule  B,  and  that  the  notice  of  objection  shall  be  signed  by  the 
party  objecting.  In  both  the  forms  given  in  schedule  B,  of  the  act, 
the  notice  is  signed  in  these  words  —  "  (Signed)  A,  B.,  of  [place  of 
abode],  on  the  list  of  voters  for  the  parish  of——."  The  objection 
raised  to  the  notice  in  this  case  is,  that  the  party  objected  to  has  a 
right  to  know  that  the  objector  is  a  person  who,  being  himself  a  voter, 
is  entitled  to  object  The  objector,  therefore,  ought  to  have  described 
himself  as  being  on  the  list  of  freemen  entitled  to  vote  at  the  election 
of  a  member  of  parliament,  and  not  merely  on  the  list  of  freemen 
for  the  borough.  It  appears  that  there  is,  in  the  borough  of  Carlisle, 
a  list  of  freemen  for  municipal  purposes  only ;  and  it  is  not,  there- 
fore, sufficiently  shown,  on  the  face  of  the  notice,  that  the  objector 
was  entitied  to  make  this  objection. 

[Jervis,  C.  J.  When  I  first  read  this  notice  I  thought  that  the 
words  "  List  of  freemen  for  the  city  of  Carlisle  "  meant  the  list  of 
freemen  entitled  to  vote  for  the  city.  Now,  it  is  provided  by  the  101st 
section  of  the  6  &  7  Vict  c.  18,  "  that  •  no  misnomer  or  inaccurate 
description  of  any  person,  place,  or  thing  named  or  described  in  any 
schedule  to  this  act  annexed,  or  in  any  list  or  register  of  voters,  or  in 
any  notice  required  by  this  act,  shall  in  any^dse  prevent  or  abridge 
the  operation  of  this  act  with  respect  to  such  person,  place  or  thing) 
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provided  such  person,  place,  or  thing,  shall  be  so  denominated  in  such 
schedule,  list,  register,  or  notice  as  to  be  commonly  understood."  It 
appears  to  me  that  the  notice  in  this  case  would  be  commonly  under- 
stood as  alleging  that  the  objector  was  on  the  list  of  freemen  entitled 
to  vote.] 

The  object  of  the  act,  as  appears  from  the  decided  cases,  was  to 
give  voters  as  little  trouble  as  possible,  and  therefore  the  objector 
should,  on  the  face  of  his  notice,  show  that  he  is  a  person  entitled  to 
object.  In  this  case,  the  objector  might  be  on  the  list  of  freemen  for 
municipal  purposes,  but  not  on  the  list  of  fteemen  entitled  to  vote  for 
members  of  parliament  In  the  case  of  Eidsforthy  appellant^  and  Far- 
rar,  respondent^  4  Com.  B.  Rep.  9 ;  s.  c.  nom.  Farrar  v.  Edsworthy  16 
Law  J.  R.  (n.  s.)  C.  p.  132,  a  notice  which  described  the  objector  as 
being  on  the  list  of  voters,  where  there  were  householders'  lists  and  a 
freemen's  list,  was  held  to  be  bad,  and  not  cured  by  the  101st  section 
of  the  statute.  Supposing  a  party  receiving  a  notice,  such  as  was 
given  in  this  case,  looks  to  the  list  of  freemen  voters,  finds  the  same 
name  as  the  objector's  there,  though  it  is  that  of  another  person,  and 
consequently  takes  the  trouble  to  go  to  the  revising  barrister's  court 
to  support  his  vote,  he  may  find  there  that  the  real  objector  is  not  on 
the  voter's  list,  and  that  he  therefore  withdraws  his  objection.  Or  if 
the  party  objected  to  has  such  a  notice  as  this  from  J.  S.,  but  has  reason 
to  think  the  J.  S.  giving  the  notice  is  not  the  same  J.  S.  as  he  finds 
on  the  voters'  list,  and  he  copsequently  refrains  from  going  before  the 
revising  barrister,  then  on  proof  of  the  notice  of  objection,  the  re- 
vising barrister  would  decide  against  the  vote.  These  illustrations 
show  the  necessity  for  stating  on  the  face  of  the  notice,  that  the  ob- 
jector is  on  a  list  of  persons  entitled  to  vote,  and  on  what  list  he  is. 
The  form  given  in  the  schedule  to  the  act  shows  that  the  description 
is  material,  and  there  is  nothing  in  the  allegation  here  given  which, 
within  the  meaning  of  the  17th  section,  is  "  to  the  like  effect "  as  the 
statement  that  the  objector  was  on  the  list  of  freemen  entitled  to  vote. 

MelloTy  for  the  respondent.  The  notice  of  objection  is  quite  suffi- 
cient of  itself ;  but  if  it  is  not  exactly  correct,  its  only  fault  is  an 
"  inaccurate  description,"  which  is  cured  by  the  101st  section  of  the 
act.  There  is  a  class  of  cases  in  which  notices  of  objection  have 
been  held  bad  for  not  referring  to  the  particular  list  on  which  the  ob- 
jector's name  appears ;  but  in  those  cases  there  were  several  lists,  and 
the  party  objected  to  did  not  know  to  which  he  was  to  refer.  Those 
very  cases  will  show,  on  examination,  that  a  description,  such  as  is 
given  here,  is  sufficient  In  those  cases,  too,  the  101st  section  did  not 
apply,  because  in  them  no  description  at  all  was  given.  It  is  conced- 
ed that  there  are  two  lists  of  freemen  in  the  borough  of  Carlisle,  as 
in  other  boroughs.  One  of  those  lists  contains  the  names  of  those 
who  have  municipal  privileges,  and  is  known  by  the  name  of  the 
"  freemen's  roU." 

[Maule,  J.  That  roll  is  a  list,  and  you  contend  that  a  man  who 
says  he  is  on  the  list  of  freemep  for  the  borough  of  Carlisle,  means 
that  he  is  entitled  to  vote  for  the  borough  of  Carlisle.] 
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In  Wimseyj  appellant^  and  Perkins^  respondent^  7  Man.  &  G.  129; 
8.  c.  14  Law  J.  Rep.  (n.  b.)  C.  P.  60,  it  was  held  that  the  notice  of 
objection  given  to  the  party  objected  to,  need  not  point  out  the  list  in 
which  the  objector's  name  is  inserted. 

iS.  Temple^  in  reply.  This  is  not  an  "  inaccurate  description "  to 
which  the  101st  section  can  apply. 

[Jervis,  C.  J.  Does  not  the  101st  section  mean  that  the  court  shall 
not  quibble  about  the  words  employed  on  such  documents,  but  take 
a  common  sense  view  of  them  ?] 

The  object  of  the  provision  in  the  17th  section  was  to  enable  the 
party  objected  to  to  see  whether  the  objector  was  entitied  to  object, 
and  it  was  intended  that  the  party  objecting  should  pledge  himself  in 
writing  that  he  was  entitied  to  vote,  and  therefore  entitied  to  make 
the  objection. 

Our.  adv.  vtUL 

The  judges,  differing  in  opinion,  now  delivered  their  judgments 
seriatim. 

Jervis,  C.  J.  In  this  case  a  difference  of  opinion  having  existed 
on  the  bench,  we  have  considered  the  matter  again,  and  I  am  sorry 
to  say  we  are  not  yet  unanimous.  I  proceed  to  stieite  the  reasons  why 
I  think  the  revising  barrister  was  right  in  his  decision.  The  question 
which  arises  in  this  case  is  on  the  sufficiency  of  the  notice  of  objec- 
tion to  the  vote  of  T.  Feddon,  signed  by  John  Sawyers,  who  described 
himself  as  being  "  on  the  list  of  freemen  for  the  city  of  Carlisle."  It 
is  said  that  the  objector  should  have  described  himself  as  on  the  list 
of  freemen  entitied  to  vote  for  the  city,  or  should  have,  in  substance, 
shown  himself  to  be  a  voter  for  the  city.  On  the  other  hand,  it  is 
contended  that  the  objector  described  himself  sufficientiy  in  his  notice. 
It  has  been  suggested,  and  not  disputed,  that  the  meamng  of  the  17th 
section  of  the  act  is,  that  no  person  has  a  right  to  object  but  a  per- 
son whose  name  is  on  a  list  of  voters,  and  that  parties  objecting  must 
bring  themselves  within  that  description.  The  statute  provides  that 
the  notice  of  objection  shall  be  given  in  a  form  appended  in  a  sche- 
dule to  the  statute,  or  "  to  the  like  effect"  The  form  contained  in  the 
schedule  is  not  applicable  to  the  case  where  the  objector  has  a  right 
to  vote  as  a  freeman,  but  to  one  whose  qualification  is  that  of  a 
householder.  The  question  turns,  therefore,  on  the  construction  of 
the  17th  section  of  the  act.  The  101st  section  gives  a  key  to*the  in- 
terpretation of  the  other.  The  meaning  of  that  section  is,  that  no 
notice  of  objection  is  to  be  held  bad  if  the  matter  is  so  stated  in  it 
as  to  be  commonly  understood.  I  think  the  fair  construction  of  the 
act  is,  that  we  are  not  to  put  a  mere  technical  and  critical  construc- 
tion upon  the  instrument,  but  to  look  at  it  in  a  common  sense  view, 
reference  being  had  to  the  subject-matter,  in  the  way  in  which  a  man 
of  ordinary  intelligence  would  understand  it ;  and,  looking  at  it  in 
this  way,  I  think  that  the  notice  of  objection  is  good.  There  are 
two  classes  of  lists  in  the  city  of  Carlisle,  to  which  we  have  to  refer 
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for  the  purposes  of  this  inquiry.  The  one  includes  the  list  of  free- 
men entitled  to  vote.  The  other  class  contains  the  list  of  householders 
made  out  by  the  overseers  of  the  different  parishes,  in  which  case  it 
is  necessary  to  state  in  which  parish  the  respective  voters  are  house- 
holders. That  list  does  not  apply  to  freemen.  There  is  only  one 
list  of  freemen  published  by  the  town  clerk,  and  the  persons  named 
in  that  list  are  entitled  to  vote  at  elections  of  members  of  parlia- 
ment There  is  only  one  parliamentary  form  of  notice  of  objection 
given,  and  that  does  not  apply  to  freemen.  I  think  that  if  the  notice 
in  this  case  be  read  as  it  would  be  by  a  person  of  ordinary  intelli- 
gence, seeing  that  the  objector  is  stated  to  be  on  the  list  of  freemen 
for  the  city  of  Carlisle,  it  cannot  be  otherwise  understood  than  that 
the  objector  was  a  freeman  on  the  list  of  voters.  It  seems  to  me, 
from  the  101st  section,  that  we  should  take  a  liberal  view  in  con- 
struing the  statute ;  and  looking  at  it  in  that  way,  I  think  it  is  so 
expressed  that  it  must  be  "  commonly  understood "  as  being  made 
by  an  objector  who  is  a  voter.  I  quite  agree  that  if  we  were  bound 
to  draw  inferences  against  the  objector,  the  statement  in  the  notice 
is  quite  consistent  with  the  objector's  being  on  the  roll  of  freemen 
without  being  entitled  to  vote ;  but  we  are  not  bound  to  draw  such 
inferences,  and  when  we  consider  that  this  is  a  notice  of  objection  to 
the  parliamentary  franchise,  we  cannot  but  infer  that  the  objector  was 
himself  a, voter  entitled  to  object.  It  was  urged  that,  by  holding  as 
I  do,  a  party  is  called  upon  to  do  something  he  ought  not  to  be 
obliged  to  do,  in  making  inquiry.  In  fact,  that  argument  was  strongly 
pressed  in  Wansey  v.  Perkins,  but  the  objection  was  held  not  to  be  a 
fatal  one.  There,  too,  it  was  not  pointed  out  where  inquiry  should 
be  made.  In  a  case  like  this,  if  there  was  any  ambiguity,  the  party 
objecting  to  the  notice  might  be  faurly  required  to  ascertain  whether 
the  name  of  the  party  giving  it  was  on  the  list  of  freemen  entitled  to 
vote.  For  these  reasons,  I  am  of  opinion  that  the  notice  was  suffi- 
cient, that  the  revising  barrister  was  right,  and  that  the  appeal  should 
be  disallowed. 

Maule,  J.  It  appears  to  me  that  the  notice  of  objection  in  this 
case  was  not  sufficient.  The  17th  section  of  the  act  confines  the 
power  of  objecting  to  persons  who  are  voters.  Such  persons,  and 
such  persons  alone,  have  the  right  of  objecting  conferred  upon  them. 
This  right  is  annexed,  by  force  of  th6  statute,  not  to  persons  to  whom 
it  was  naturally  incident,  but  to  persons  to  whom  the  statute  thinks 
fit  to  give  it  Such  persons  are  required  by  sect  17,  to  give  a  notice 
of  objection  in  the  form  or  to  the  intent  pointed  out  by  the  schedule. 

The  latter  words  of  that  form  are  "(Signed)  A.  B.  of ,  in  the 

list  of  voters  for  the  parish    of ."     The   17th   section   directs 

the  notice  to  be  in  the  form  prescribed  in  the  schedule,  or  "  to  the  like 
effect."  The  form  is  given  as  an  example,  and  shows  that  the  object 
is  to  point  out  that  the  objector  is  on  a  list  of  voters,  and  on  what 
list  he  is.  There  is  no  controversy  that  the  correct  form  pointed  out 
by  the  words  of  the  statute  as  applicable  to  the  case  of  a  person  not 
being  on  the  Ust  of  the  parish  overseers  as  a  householder,  but  who  is 
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on  the  list  of  freemen,  ought  to  show  that  he  is  on  that  list  It  is 
agreed  that  this  is  the  eflFect  which  the  notice  ought  to  have  in  that 
case.  The  judges  agree  that  the  efTect  of  the  notice,  to  make  it  a 
good  one,  ought  to  be  that  it  gives  notice  that  the  person  making  the 
objection  is  upon  the  list  of  freemen  entitled,  as  such,  to  vote.  What 
he  does  say  is,  that  he  is  on  the  list  of  freemen ;  but  he  does  not  say 
in  terms  that  he  is  entitled  to  vote ;  and  it  is  conceded  that  he  must 
say  that  in  effect  Now  the  words  of  themselves,  standing  alone*  do 
not  comprehend  any  assertion  of  a  right  to  vote,  or  of  the  objector's 
being  on  a  list  of  persons  entitled  to  vote.  A  person  speaking  of  a 
freeman  of  a  borough  is  not  to  be  undfrstood  as  speaking  of  a  free- 
man entitled  to  vote.  But  it  is  said,  that  taking  the  surrounding  cir- 
cumstances into  consideration,  and  the  rule  which  is  said  to  be 
applicable  according  to  the  101st  section,  the  language  here  used  "  on 
the  list  of  freemen  for  the  city  of  Carlisle,"  does  contain  impliedly 
an  assertion  that  the  person  is  on  the  list  of  firemen  entitled  to  vote 
for  members  of  parliament  for  the  city  of  Carlisle.  That  there  may 
be  a  list  of  freemen  not  entitled  to  vote  is  not  denied ;  but  it  is  said 
that  though  the  objector  here  was  said  to  be  on  the  list  of  freemen, 
it  would  be  understood  that  he  referred  to  the  list  of  freemen  entitled 
to  vote.  These  being  the  only  grounds  for  suggesting  that  a  con- 
struction should  be  put  on  the  words  which  does  not  belong  to  them 
by  themselves,  the  question  is,  whether  the  reason  be  sufficient  for 
putting  such  a  construction  upon  them.  The  revising  barrister  seems 
to  have  relied  a  good  deal  on  that,  on  which  not  so  much  reliance 
has  been  placed  in  the  argument  and  in  the  judgment  of  the  Lord 
Chief  Justice,  namely,  that  there  are  certain  lists  of  persons  made 
out  and  entitled  in  a  certain  way,  and  that  there  exists  a  list  of  free- 
men called  "  The  Freemen's  Roll."  These  circumstances,  I  do  not 
think  can  be  legitimately  taken  into  consideration;  and  if  they  be 
taken  into  consideration,  I  do  not  think  they  ought  to  lead  to  the 
conclusion  drawn  from  them  by  the  revising  barrister.  The  words  them- 
selves are  perfectly  intelligible ;  they  mean  that  the  objector  is  a  free- 
man on  a  list  of  freemen,  and  I  do  not  think  that  the  meaning  of  such 
unequivocal  words  can  be  restricted.  It  cannot  be  restricted  by  the 
extrinsic  fact  that  there  is  a  list  which  contains  the  names  of  part  of 
the  freemen  only.  The  rule  of  construction  contended  for,  if  carried 
out  to  the  length  short  of  which  we  could  not  stop,  would  have  the 
effect  of  restricting  words,  however  unequivocal,  to  a  particular  sense. 
It  appears  to  me,  therefore,  that  the  occasion  on  which  these  words 
were  used  cannot  be  called  in  aid  to  restrict  the  plain  meaning  be- 
longing to  the  words  when  read  by  a  person  well  conversant  with  the 
English  language,  and  who  has  no  desire  to  give  one  construction  to 
them  rather  than  another.  If  they  be  so  read,  no  one  can  doubt  that 
the  person  giving  the  notice  affirms  himself  to  be  upon  a  list  which 
may  be,  or  may  not  be,  a  list  of  voters.  But  it  is  said  that  the  other 
constraction  is  aided  by  the  101st  section  of  the  act,  and  that  we  are 
to  look  at  the  matter  in  a  common  sense  way,  and  not  technically 
or  critically.  There  is  nothing  technical,  belonging  to  any  art  or 
science,  suggested  as  the  rule  which  is  to  be  applied.     The  words  are 
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to  be  properly  looked  at,  not  as  words  belonging  to  the  art  of  law  or 
any  other  art,  but  according  to  the  sense  which  the  English  language 
gives  them.  I  think  they  must  be  dealt  with  critically.  To  deal 
with  words  critically  is  to  apply  judgment  to  ascertain  the  meaning 
of  them.  The  Lord  Chief  Justice  himself  has,  in  truth,  used  great 
critical  power  in  his  judgment  There  are  certain  words  used  here ; 
and  the  question  is,  what  sense  is  to  be  put  on  those  words.  It  is 
said  that  there  is  a  section  of  an  act  of  parliament  (the  101st  section 
of  the  6  &  7  Vict  c.  18)  which  enables  us  to  impose  upon  the  words 
a  sense  different  from  that  which,  without  that  section,  we  should  give 
to  them.  Now,  I  think,  that  the  meaning  of  the  rule  to  which  that 
section  refers  is,  that  where  a  document  contains  a  substantial  alle- 
gation of  the  matters  which  it  is  required  to  conteun,  if  the  language 
in  which  it  is  expressed  be  not  perfectly  accurate,  that  inaccuracy 
may  be  got  over.  Now,  does  that  rule  apply  to  the  present  case  ? 
Certainly  it  does  not  There  is  no  inaccuracy,  no  obscurity,  no  diffi- 
culty in  the  language  used.  The  person  using  it  affirms  of  himself 
that  he  is  on  the  list  of  freemen  for  the  city  of  Carlisle.  There  is 
nothmg  inaccurate  in  that  There  is  such  a  list,  and  the  objector 
affirms  that  he  is  on  that  list  He  may  wish  to  affirm  that,  and  not 
that  he  is  on  the  list  of  voters ;  and  he  may  wish  to  try  whether  that 
is  a  sufficient  allegation.  If  it  had  been  necessary  that  the  party 
objecting  should  show  that  he  was  on  this  general  list  of  freemen, 
and  it  were  not  sufficient  to  state  that  he  was  on  the  list  of  freemen 
entitled  to  vote,  it  would  have  been  hopeless  to  urge  in  argument, 
that,  by  any  rules  of  construction,  or  any  consideration  of  the  sur- 
rounding circumstances,  the  statement  made  in  the  present  case  was 
bad  as  respected  the  general  list,  on  the  ground  that  it  was  an  asser- 
tion that  the  party  was  on  the  particular  list  of  parliamentary  voters. 
K  the  construction  contended  for  by  the  respondent  be  adopted,  it  i^ 
difficult  to  say  where  we  are  to  stop.  People,  it  seems,  are  to  be 
taken  to  know,  that  to  be  on  the  list  of  freemen,  means  to  be  on  the 
list  of  freemen  entitled  to  vote ;  and,  therefore,  we  are  to  restrict  the 
meaning  of  the  words  used,  and  impose  upon  them  a  meaning  which 
of  themselves  they  have  not  I  think  that  the  words  should  be  looked 
at  in  the  spirit  of  the  act  It  is  evident  that  the  act  intended  that  the 
power  to  object  should  be  given  to  a  certain  clasa  of  persons  only. 
Now,  if  \0ords  be  used  on  an  occasion  when  they  cannot  have  any 
meaning  at  all,  unless  restricted  in  their  signincation,  then  they 
must  be  so  restricted ;  but  that  is  not  the  case  here.  Suppose  the 
objector  had  said  he  was  an  inhabitant  of  the  borouch,  that  would 
not  have  done.  The  words  here  are  intelligible,  ana  have  a  good 
plain  meaning;  and  there  would  be  no  inconvenience  or  inconsistency 
in  giving  them  their  right  meaning.  But  it  is  said  that  we  are  to 
prefer  a  meaning  which  is  not  natural  to  the  words.  That  is  going  a 
great  deal  further  than  any  rule  of  construction  requires.  No  incon- 
sistency or  inconvenience  can  arise  from  giving  to  the  words  used  in 
this  case  their  plain  common  sense  meaning,  which  properly  belongs 
to  them.  They  affirm  that  the  objector  is  on  the  list  of  freemen  for 
the  city  of  Carlisle,  but  not  that  he  is  on  the  list  of  freemen  entitled 
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to  vote ;  and  I  therefore  think  that  the  notice  of  objection  was  not 
sufficient,  and  that  the  revising  barrister  was  wrong. 

Williams,  J.  I  agree  with  my  Lord  Chief  Justice  in  thinking  that 
the  revising  barrister  was  right  in  holding  the  notice  sufficient  Hav- 
ing regard  not  only  to  the  terms  of  the  notice,  but  to  the  subject- 
matter,  and  the  occasion  on  which  it  was  given,  I  think  that  the 
allegation  means  that  the  objector  was  on  the  list  of  freemen  entitled 
to  vote. 

Talfourd,  J.  I  agree  with  the  Lord  Chief  Justice  and  my  brother 
Williams.  The  17th  section  requires  that  the  objector  should  state 
his  title  to  object  By  the  giving  of  the  notice  itself,  he  affirms,  in 
fact,  that  he  is  a  person  entitled  to  object  The  form  given  in  the 
schedule,  for  voters  on  the  parish  lists,  is  clearly  inapplicable  to  free- 
men. If  there  had  been  no  other  list  than  that  of  freemen  entitled  to 
vote,  I  think  we  all  agree  that  the  present  notice  would  have  been  snflS- 
cient  The  other  list  is  called  "  The  Freemen's  Roll,"  and  this  is 
called  "  The  List  of  the  Freemen  for  the  City,"  pointing  rather  toper- 
sons  who  are  voters  than  to  those  who  were  merely  on  the  freemen's 
roll.  But  the  fact  of  the  objector's  giving  notice  of  the  objection, 
shows  that  he  claims  a  right  to  object  as  a  voter  on  the  list  of  free- 
men ;  and  I  therefore  think,  that  the  notice  is  good,  without  taking 
into  consideration  the  101st  section  of  the  act 

Decision  of  revising  barrister  affirmed^  without  costs. 


Hamilton,  appellant ;  Bass,  respondent^ 

November  12,  1852. 

Parliament — County  Vote — Forty  Shilling  Freehold — Landlord^ 
Repairs  —  8  Hen.  6,  c.  7  — 10  Hen.  6,  c.  2  — 18  CPeo.  2,  c.  18,  s.  5. 

The  appellant  claimed,  with  twentj-nine  other  persons,  to  vote  in  respect  of  certain  freehold 
premises  which  were  let  at  a  gross  rent.  During  the  six  preceding  years  the  landlords 
had  voluntarily  paid  for  repairs :  — 

5eW,  that  the  question  whether  the  annual  value  of  the  freehold  vras  reduced  by  such  pay- 
ments below  60/,  depended  upon  the  rent  which  could  be  obtained  if  the  tenant  had  to 
keep  the  premises  in  repair:  and  that  the  revising  barrister,  having  found  that  the  rent 
which  could  be  obtained  in  that  case  would  be  less  man  60/.,  the  several  persons  in  whom 
the  freehold  was  vested  were  not  entitled  to  vote. 

Case.     At  the  court,  held  before  the  revising  barrister  appointed  io 


^  22  Law  J.  Rep.  (n.  s.)  C.  P.  29 ;  17  Jur.  115.    Appeal  from  Revising  Banister's 
Court 
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revise  the  list  of  voters  for  the  county,  for  the  revision  of  the  list  of 
voters  for  the  township  of  Caldewgate,  William  Bass,  whose  name 
was  on  the  register  of  voters  for  the  county  for  the  time  being,  duly 
objected  to  the  name  of  John  Hamilton  being  retained  on  the  list  for 
the  township  of  Caldewgate.    John  Hamilton  was  registered  to  vote 
in  respect  of  one  undivided  thirtieth  part  of  a  freehold  dwelling- 
house,  dwelling-rooms,  bakehouse,  school-room,  and  reading-room,  in 
Church-street  and  Bread-street     The  facts  of  the  case  were  as  follows : 
1q  1846,  a  conveyance  of  the  property  in  question  was  duly  executed  to 
the  use  of  the  voter  and  twenty-nine  others  in  fee.     The  purchase- 
money  was  advanced  in  equal  portions  by  each  of  the  thirty  persons 
in  whose  favor  the  conveyance  was  made.     Immediately  after  the  pur- 
chase the  property  was  let  on  behalf  of  the  purchasers,  at  a  gross 
rent  of  75/.  155.,  with  an  agreement  that  the  landlords  should  pay  all 
rates  and  taxes.     The  tenants  were  rated  to  all  the  usual  tenants' 
rates,  which  were  in  this  case  the  poor  rate  and  other  parochial  rates, 
amounting  to  10/.  IO5.  10^2.,  and  a  lighting  rate,  and  rate  called  the 
**  Board  of  Health  Rate,"  amounting  together  to  2/.  Os.  Id,  in  the 
year.    All  these  rates,  in  pursuance  of  the  terms  of  the  letting,  were 
paid  by  the  landlords ;  though,  but  for  the  agreement,  these  rates 
would  all  have  been  payable  by  the  tenants,  and   the  rental  of  the 
property  would  have  been  diminished  by  the  amount  of  the  rates. 
Besides  these  rates,  there  had  been  an  expenditure  on  behalf  of  the 
landlords  in  each  year,  in  order  to  keep  the  premises  in  sufficient  re- 
pair.   This  expenditure  had  been  in  the  last  year  so  large  as  to  reduce 
the  resulting  share  of  each  landlord  to  less  than  40^. ;  but  in  other 
years  it  had  been  small  enough  to  leave  the  return  to  each  landlord 
higher  than  40*.     The  average  expenditure  for  repairs,  upon  the  six 
years  from  1846,  had  been  4/.  in  the  year ;  such  a  sum  by  the  year 
upon  an  average  was  necessary  to  be  expended  in  repairs  by  the  land- 
lords, in  order  to  enable  them  to  procure  the  rent  of  75/.  Ids.     There 
was  a  further  annual  expense  to  the  landlords  for  collecting  rents,  and 
which  was  a  necessary  expense,  of  1/.  65.     A  manager  had  been  ap- 
pointed on  behalf  of  the  landlords,  who  had  in  each  year  collected 
the  rents,  paid  the  expenses,  kept  the  accounts,  divided  the  profits, 
and  transmitted  to  each  landlord  his  resulting  share.     Upon  this  state 
of  facts,  it  was  agreed  on  both  sides,  that  the  annual  rent  which  a 
solvent  tenant  would  give  for  the  property,  in  its  then  condition,  must 
in  this  case  be  taken  to  be  63/.  3^.  7d,  and  that  the  sum  of  1/.  6s, 
was  a  charge  payable  by  the  landlords  in  respect  of  the  property 
which  ought  to  be  deducted ;  but  it  was  contended,  on  behalf  of  the 
voter,  that  the  sum  of  4/.,  being  the  average  expenditure  for  the  neces- 
sary repairs  as  aforesaid,  ought  not  to  be  treated  as  a  charge  payable 
hy  the  owners  in  respect  of  the  property,  and  that  it  ought  not  to  be 
deducted ;  whilst  it  was  contended,  on  behalf  of  the  objector,  that 
the  average  expenditure  of  4/.  for  necessary  repairs,  was  a  charge  pay- 
able by  the  owners  in  respect  of  the  property  which  ought  to  be  de- 
ducted.   The  revising  barrister  held,  that  the  true  measure  of  the 
annual  value  of  the  property  in  this  case  was  the  gross  rent,  less  the 
^ual  tenants'  rates  mentioned,  and  that  the  annual  charge  for  coUect- 
voL.  XIV.  23 
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ing  was  a  charge  which  ought  to  be  deducted ;  and,  further,  that  the 
average  annual  expenses  for  necessary  repairs  was  also  a  charge  paya- 
ble by  the  owners  in  respect  of  the  property  which  ought  to  be  de- 
ducted, in  order  to  determine  the  annual  value  of  the  property  to  the 
owners.  If  the  sum  of  4/.  was  deducted,  the  resulting  share  to  each 
owner  was  less  than  40^.  by  the  year;  if  it  was  not, the  share  to  each 
owner  was  more  than  405.  The  revising  barrister  held,  that  the  share 
of  each  owner  was  of  less  value  than  40*.,  and  struck  the  name  of 
the  voter  from  the  list  There  were  several  appeab  which  depended 
upon  this  decision,  and  were  consolidated  with  it 

Mellofj  for  the  appellant.  The  question  is,  are  landlord's  repairs  a 
charge  within  the  meaning  of  the  statutes  8  Hen.  6,  c  7, 10  Hen.  6, 
c.  2,  and  18  Geo.  2,  c  18,  s.  5  ? 

[Maule,  J.  The  land  must  be  worth  enough  to  enable  the  landlord 
to  spend  405.  a  year.  Now,  if  a  man  is  compelled  to  lay  out  5x.  a 
year  upon  the  land  to  make  it  worth  40*.  a  year,  how  can  the  land  be 
said  to  be  worth  40*.  a  year  ? 

Jervis,  C.  J.,  referred  to  Lee  v.  Hutchinson^  8  Com.  B.  Rep.  16;  s.c. 
1  Eng.  Rep.  329.] 

A  man  has  a  house  bringing  in  a  rent  of  5L  a  year,  bat  at  the  end 
of  ten  years  he  expends  6/.  on  repairs.  How  is  the  annual  value  to 
be  ascertained  ?  Is  he  to  have  a  vote  one  year  and  not  another  ?  Is 
he  disfranchised  the  last  year  or  every  year  ?  In  Colvill  v,  Wood^  2 
Com.  B.  Rep.  210 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  C.  P.  160,  it  was  held, 
that  the  meaning  of  "  clear  yearly  value  "  in  section  27,  of  the  2  Will. 
4,  c  45,  was  the  fair  annual  ren^  without  deducting  landlord's  insu- 
rance or  landlord's  repairs. 

J  Jervis,  C.  J.     The  question  there  was,  what  was  the  clear  yeariy 
ue  of  the  house  to  the  tenant,  not  to  the  landlord  ? 

Maule,  J.  In  that  case  the  repairs  increased  the  value  as  regarded 
the  tenant,  for  he  enjoyed  them  without  paying  for  them.  But  here 
the  repairs  lessen  the  value  as  re^ds  the  landlord ;  and  the  question 
is,  what  has  the  landlord  ?J 

He  also  cited  The  King  v.  Framlinghamy  Burr.  8.  C.  748. 

Temple^  for  the  respondents.  The  question  doestnot  depend  upon 
the  meaning  of  the  word  "  charges,"  in  the  several  acts.  It  matters 
»ot  whether  the  landlord  can  expend  40^.  any  one  year,  if  he  cannot 
do  so  by  the  year. 

[Maule,  J.  Suppose  a  man  occupies  ground  himself  which  he 
says  is  worth  40*.  a  year,  because  he  grows  com  on  it  which  produ- 
ces that  sum,  would  it  not  be  a  good  answer  to  say,  you  spend  20*, 
or  30^.  in  growing  the  corn,  and,  therefore,  you  are  not  in  a  position 
to  spend  40*.  a  year  ?  Putting  manure  on  the  ground  is  very  analo- 
gous to  repairing  a  house.] 

Copland  v.  Bartlett,  18  Law  J.  Rep.  (n.  s.)  C.  P.  50 ;  Lee  v.  EbUdM- 
8on^  and  Beamish  v.  The  Overseers  of  fitoAe,  21  Law  J,  Rep.  (n.  s.)  C. 
P.  9,  s.  c.  7  Eng.  Rep,  485,  decide  this  case. 
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MelloTy  in  reply,  dted  The  Kiftg  v.  Ringwoody  1  M.  &  S.  381. 

Jervis,  C.  J.  The  decision  of  the  revising  barrister  is  substan- 
tially correct,  although  I  might  hesitate  to  affirm  it  solely  on  the 
grounds  urged  before  him.  The  question  does  not  turn  upon  the 
meaning  of  the  word  "  charges  "  in  the  8  Hen.  6,  c.  7,  as  the  payment 
18  clearly  voluntary.  The  principle  laid  down  in  Lee  v.  Hutchinson^ 
must  decide  the  matter.  If  the  tenant  had  to  make  the  repairs,  would 
he  give  63/.  a  year  rent  ?     The  revising  barrister  says  he  would  only 

f;ive  59Ly  and  that  would  be  insufficient  to  constitute  a  qualification. 
Q  every  case  the  question  is  one  of  fact     The  revising  barrister  has 
found  the  fact,  and,  I  think,  correctly,  that  the  value  is  reduced. 

Maule,  J.  I  am  of  the  same  opinion.  My  reasons  Were  expressed 
in  the  course  of  the  argument,  and  were  not  answered. 

Talfourd,  J.,  concurred. 

Decision  affirmed^  with  costs. 


Lambert,  appellant;  Overseers  of  St.  Thomas,  New  Sarum, 

respondents.^ 

NoYember  13,  1852. 

ParliamefU —  County  Vote  —  Form  of  Notice  of  Objection  —  6   Vici. 

c.  18,  ss.  7, 101. 

The  7th  section  of  6  Vict  c  18,  requires  that  a  notice  in  the  fonn  set  oat  in  schedole  A.  an- 
nexed fhereto,  or  to  ^e  like  effect,  should  be  senred  upon  the  person  whose  vote  is  intend- 
ed to  be  objected  to :  — 

BeU,  that  a  notice  in  the  following  terms,  "  Take  notice,  that  I  object  to  your  name  being 
retained  on  Uie  list  of  voters  for  the  parish  of  St  Thomas,  New  Sarum,  in  the  southern 
diWsion  of  the  county  of  Wilts,'*  was  sufficient  notice  to  a  person  that  his  vote  for  the 
county  would  be  objected  to. 

Case.  At  the  court,  held  before  the  barrister  appointed  to  revise 
the  list  of  voters  for  the  southern  division  of  the  county  of  Wilts, 
for  the  revision  of  the  list  of  voters  for  the  parish  of  St.  Thomas,  New 
Sarum,  John  Lush  Alford  objected  to  the  name  of  the  said  John  Lam- 
bert, the  appellant,  being  retained  on  the  St  Thomas,  New  Sarum, 
list  of  voters  for  the  southern  division  of  the  county  of  Wilts.  The  . 
facts  of  the  case  were  as  follows  :  —  The  said  John  Lush  Alford  had 
duly  served  the  appellant  with  a  notice  of  objection,  of  which  the 
following  is  a  copy  —  "  To  Mr.  John  Lambert,  of  the  parish  of  Mil- 

1  22  Law  J.  Rep.  (n.  s.)  C.  P.  81 ;  17  Jur.  8.    Appeal  from  Revising  Barrister's 
Court 
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ford,  in  the  county  of  Wilts.  Take  notice,  that  I  object  to  your 
name  being  retained  on  the  list  of  voters  for  the  parish  of  St  Tho- 
mas, New  Sarum,  in  the  southern  division  of  the  county  of  Wilts. 
Dated  this  24th  day  of  August,  in  the  year  1852.  John  Lush  Aiford, 
of  New  Street,  in  the  parish  of  St.  Thomas,  New  Sarum,  on  the 
register  of  voters  for  the  parish  of  St  Thomas,  New  Sarum." 

The  appellant  objected  to  the  validity  of  this  notice,  because  it  was 
not  according  to  the  form  numbered  (5.)  in  the  Schedule  A,  annexed 
to  the  act  6  Vict.  c.  18,  or  to  the  like  effect 

The  revising  barrister  held  the  notice  to  be  valid ;  and,  upon  the 
appellant  declining  to  prove  his  qualification,  expunged  his  name 
from  the  St  Thomas,  New  Sarum,  list  of  voters. 

If  the  court  should  reverse  this  decision,  the  St  Thomas,  New  Sa- 
rum, list  was  to  be  amended  by  restoring  the  name  of  John  Lambert, 
as  follows: — "Lambert,  John — (Milford,  Wilts) — two  freehold 
houses  —  (High  Street)." 

The  validity  of  seven  other  objections  depended  upon  the  same 
point  of  law,  and  the  appeals  in  those  cases  were  consolidated  here- 
with. 

Warren,  for  the  appellant  The  question  is,  whether  the  notice  of 
objection  was  suflScient  The  6  Vict  c.  18,  s.  7,  requires  the  notice 
to  be  according  to  form  5,  in  schedule  A,  or  to  the  like  effect 

[Jervis,  C.  J.  The  notice  need  not  be  in  the  exact  form  given  by 
the  act ;  it  is  suflScient  if  it  make  the  party  aware  that  his  vote  is 
objected  to.] 

Here  the  party  could  not  know  whether  the  objection  was  made  to 
his  borough  or  his  county  vote,  and  he  consequently  might  have  been 
misled.  This  is  sufficient  to  invalidate  the  notice.  Allen  v.  Hcmse, 
7  Man.  &  G.  157;  s.c.  14  Law  J.  Rep.  (n.  s.)  C.  P.  79;  WilloU  v. 
Davis,  16  Law  J.  Rep.  (n.  s.)  C.  P.  185. 

[Talfourd,  J.  Those  are  cases  of  insufficient  description  of  the 
objector.] 

In  In  re  the  Mayor  and  Assessors  of  Harwich,  21  Law  J.  Rep.  (n.  s.) 
Q.  B.  193 ;  s.  c.  10  Eng.  Rep.  382,  Crompton  J.,  in  the  Bail  Court,  held, 
that  a  notice  was  insi&cient  under  the  5  &  6  WilL  4,  c  76,  s.  17,  which 
did  not  describe  the  burgess  objected  to  as  he  is  described  in  the  burgess 
list,  on  the  ground  that  there  might  be  two  persons  of  the  same  name. 

No  counsel  appeared  on  behalf  of  the  respondents. 

Jervis,  C.  J.  I  am  of  opinion  that  the  revising  barrister  decided 
rightly.  The  7th  section  of  the  6  Vict  c.  18,  does  not  require  the 
notice  to  be  in  the  precise  form  given  in  the  schedule ;  it  is  sufficient 
if  it  be  to  the  like  effect  Now  this  notice,  in  effect,  says,  I  intend  to 
object  to  your  county  vote,  and  the  objection  would  be  so  "  commonly 
understood,"  and  therefore  any  inaccuracy  there  may  be  in  it  is  cured 
by  section  101. 

Maule,  J.  If  we  were  to  hold  that  this  notice  was  insufficient,  we 
should  strip  section  101  of  all  operation.     Section  7,  requires  the 
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notice  to  be  to  the  like  effect  with  the  form  given  in  the  schedule ;  and 
then  section  101,  which  is  to  be  constraed  teneficially,  says,  "Miat  no 
inaccurate  description  of  any  person,  place  or  thing,  &c.,  named  or 
described  in  any  notice  required  by  this  act,  shall  in  anywise  present 
or  abridge  the  operation  of  this  act,  &c.,  provided  that  such  person, 
place,  or  thing,  shall  be  so  denominated  in  such  notice  as  to  be  com- 
monly understood."  Now,  can  it  be  contended  that  persons  would 
not  commonly  understand  the  list  mentioned  in  this  notice  to  be  the 
list  of  county  voters,  even  admitting  that  there  may  be  some  uncom- 
mon person  who  would  understand  it  otherwise  ? 

Talfourd,  J.,  concurred. 

Decision  affirmed^  mthout  costs. 


Belshaw  v.  Bush.^ 

Jannary  19  and  June  22,  1852. 

Debt  —  Payment  by  Stranger  —  Bill  of  Exchange  —  Pleading  — 
(Covenant  not  to  sue  for  limited  Time  —  Suspension  of  Rig/U  of 
Action. 

To  an  action  of  debt  on  simple  contract,  the  defendant  pleaded,  that  after  the  accming  of  the 
debts  and  causes  of  action,  and  before  suit,  the  plaintiff  drew  a  bill  on  one  A.  B.,  who  ac- 
cepted the  bill,  and  delivered  it  to  the  plaintiff  for,  and  on  account  of  the  said  debts  and 
causes  of  action,  and  that  the  plaintiff  received  it  from  A.  B.  on  such  account:  that  the 
plaintiff,  before  suit,  indorsed  the  bill  to  C.  D.,  who  was  still  the  holder  and  entitled  to  sue 
A-  B.  thereon : — 

Hdd,  a  good  answer  to  the  action. 

Wankford  v.  Wankford^  I  Salk.  299 ;  Ayloffe  v.  Scrimpshire,  Carth.  63 ;  8.  c.  Comb.  123,  and 
Stricey  v.  The  Bank  of  England,  6  Bing.  754 ;  s.  o.  8  Law  J.  Bep.  C.  F.  234,  considered 
and  explained. 

Debt,  for  40Z.,  for  goods  sold  and  delivered ;  40/.  for  work  and  ma- 
tcri^ils ;  40/.  for  money  paid,  and  40/.  on  an  account  stated.  Dam- 
ages, 10/. 

Second  plea  (as  to  33/.  IO5.,  parcel  of  the  debts  in  the  declaration 
mentioned,  an4  the  causes  of  action  in  respect  thereof,)  that  after 
the  accruing  of  the  causes  of  action  in  the  declaration  mentioned, 
and  before  the  commencement  of  this  suit,  to  wit,  on  &c.,  the  plain- 
tiff made  his  bill  of  exchange  in  writing,  and  directed  it  to  William 
Bush,  the  father  of  the  defendant,  and  thereby  required  the  said  Wil- 
liam Bush  to  pay  to  the  order  of  the  plaintiff  33/.  lOs.,  for  value 
received,  three  months  after  date.  That  William  Bush  then  accepted 
the  said  biU,  and  delivered  it  so  accepted  to  the  plaintiiT  for  and  on 


1  22  Law  J.  Rep.  (n.  s.)  C.  P.  24;  17  Jur.  67. 
23* 
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account  of  the  said  sum  of  33Z.  10^.,  parcel  of  the  said  debts  in  the 
declaration  mentioned,  and  the  causes  of  action  in  respect  thereof 
And  the  plaintiff  then  received  and  took  the  said  bill  from  William 
Bush  for  and  on  such  account  as  aforesaid.  That  afterwards  the  plain- 
tiff indorsed  and  delivered  the  said  bill  to  W.  F.  Grey,  who  then  be- 
came, and  was  before,  and  at  the  time  of  the  commencement  of  thb 
suit,  the  holder  thereof,  and  entitled  to  sue  William  Bush  thereon. 
Verification. 

Replication,  that  the  said  bill  of  exchange  in  the  second  plea 
mentioned  had  become  and  was  overdue  and  unpaid  before  the  com- 
mencement of  this  suit,  to  wit,  on  &c.,  and  that  no  part  of  the  same 
money  therein  mentioned  hath  ever  been  paid.     Verification. 

General  dedmrrer  and  joinder. 

Quain^  for  the  defendant,  (Jan.  19).  If  the  plea  had  alleged  the  bill 
to  have  been  delivered  to  the  plaintiff  by  the  defendant  instead  of  by 
William  Bush,  and  had  been  in  other  respects  such  as  it  now  is,  it 
would  have  been  good.  Price  v.  Price^  16  Mee.  &  W.  232 ;  s.  c. 
16  Law  J.  Rep.  (n.  s.)  Exch.  99,  and  2  Wms.  Saund.  103,  ft,  n.  (c). 
So  if  the  bill  had  been  given  by  one  jointly  liable.  Mercer  v.  Cheese^ 
5  Sc.  N.  R.  664;  s.  c.  4  Man.  &  G.  804 ;  12  Law  J.  Rep.  (n.  s.)  C. 
P.  56,  an4  Maillard  v.  The  Duke  of  Argyle,  6  Sc  N.  R.  938 ;  s.  c.  6 
Man.  &  G.  40.  The  case  of  giving  and  accepting  a  bill  of  exchange 
for  and  on  account  of  a  debt  or  cause  of  action  seems  an  exception 
to  the  rule  that  a  personal  cause  of  action  once  suspended  is  alto- 
gether gone;  and  a  plea  setting  up  a  bill  so  given  and  accepted, 
though  given  by  a  perfect  stranger,  is  a  good  plea  of  accord  and  sat- 
isfaction. Jones  V.  Broadhurstj  9  Com.  B.  Rep.  173,  and  Fitz.  Abr. 
tit.  "  Barre,"  pi.  166,  The  doctrine  of  the  Roman  law  and  the  Qxk 
Civile  are  both  in  accordance  with  this  view  of  the  law.  The  plea 
amounts  to  conditional  payment,  to  be  afterwards  defeated  in  case 
the  bill  be  dishonored.  Ford  v.  Beech^  11  Q.  B.  Rep.  852 ;  s.  c.  17 
Law  J.  Rep.  (n.  s.)  Q.  B.  114.  If  actual  satisfaction  be  a  good  plea, 
conditional  payment  is  good.  The  stranger  could  not  plead  want  of 
consideration  if  the  action  were  brought  against  him.  The  debt  of  a 
third  person  is  a  good  consideration,  on  the  ground  that  it  is  an  agree- 
ment to  suspend  the  remedy  during  the  currency  of  the  bill.  Tbe 
plea  is,  therefore,  good,  and  the  replication  is  bad.  He  also  referred 
to  Forman  v.  Wright,  20  Law  J.  Rep.  (n.  s.)  C.  P.  145 ;  s.  c.  4  Eng. 
Rep.  366 ;  Baker  v.  Walker,  14  Mee.  &  W.  465 ;  s.  c.  14  Law  J.  Rep. 
(n.  s.)  Exch.  371 ;  Lechmere  v.  Fletcher,  1  Cr.  &  M.  698;  s.  c.  2  Law 
J.  Rep.  (n.  8.)  Exch.  219;  Poplewellw.  Wilson,  1  Str.  264;  Bidout 
V.  Bristow,  1  Cr.  &  J.  231 ;  s.  c.  9  Law  J.  Rep.  Exch.  48 ;  WalKm 
V.  Mascall,  13  Mee.  &  W.  452 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Exch.  64; 
Cumber  v.  Wain,  1  Smith's  Lead.  Cas.  150,  and  Oood  v.  Cheesman, 
2  B.  &  Ad.  328;  s.  c.  9  Law  J.  Rep.  K.  B.  234. 

Bovill,  for  the  plaintiff  The  plaintiff  on  the  record  has  a  clear 
cause  of  action ;  and  it  is  said  something  has  happened  to  defeat 
or  suspend  the  riem^dy.     It  is  clear  that  the  defendant  has  done 
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nothing  to  have  that  effect.  He  says  a  stranger  has  done  something. 
This  point  was  not  decided  in  Jones  v.  Broadhurst ;  and  there  is  no 
case  to  show  that  payment  by  a  stranger  can  be  a  good  accord  and 
^satisfaction.  He  then  cited  the  following  authprites  —  Stedman  v. 
Gooch^  1  Esp.  4 ;  Kearslake  v.  Morgan,  5  Term  Rep.  513 ;  Simon  v. 
Lhyd,  2  Cr.  M.  &  R.  187;  s.  c.  4  Law  J.  Rep.  (n.  s.)  Exch.  195; 
M!DowaU  v.  Boyd,  6  DowL  &  L.  P.  C.  149;  s.  c.  17  Law  J.  Rep. 
(n.  s.)  Q.  B.  294,  Van  Wart  v.  Woolley,  3  B.  &  C.  439 ;  s.  c.  3  Law 
J.  Rep.  K.  B.  51,  and  Drake  v.  Mitchell,  3  East,  251. 

C^in  replied. 

Cur.  adv.  vult. 

Maule,  J.,  now  delivered  the  judgment  of  the  court^  In  this  case 
it  is  first  to  be  considered  what  is  the  true  meaning  of  the  plea ;  and, 
secondly,  whether  it  be  an  answer  to  the  clain;  to  which  it  is  ple.aded 
—  [his  lordship  then  read  the  declaration  and  second  plea].  We 
think  that  the  words  "  33/.  10s.  parcel  of  the  debts  in  the  declaration 
mentioned,  and  the  causes  of  action  in  respect  thereof,"  on  account 
of  which  the  plea  alleges  the  bill  to  have  been  delivered  and  received, 
must  be  understood  to  mean  "  SSL  10^.,  paiircel  of  the  debts  in  the 
declaration  mentioned,  and  the  causes  of  action  in  the  declaration 
mentioned  in  respect  thereof,"  that  is  the  causes  of  action  of  the 
plaintiff  against  the  defendant.  The  declaration  shows  debts  for 
goods  sold  and  delivered,  &c,  by  the  plaintiff  to  the  defendant ;  and 
it  is  not  to  be  presumed  that  there  were  any  other  causes  of  action. in 
respect  of  such  debts  than  those  of  the  creditor  against  the  debtor. 
In  this  respect  the  plea  differs  from  that  in  Jones  v.  Broadhurst,  where 
the  action  was  by  the  indorsee  against  the  acceptor  of  a  bill  of 
exchange,  and  the  plea  that  the  drawers  delivered  to  the  plaintiffs, 
and  the  plaintiffs  accepted  divers  goods  in  full  satisfaction  and  dis- 
charge of  the  bill  of  exchange,  and  of  all  damages  and. causes  of 
action  in  respect  thereof ;  and  the  court  held  that,  the  drawers  being 
parties  to  the  bill,  and  contingently  liable  to  pay  it,  the  satisfaction 
and  discharge  mentioned  in  the  plea  must  be  understood  to  apply 
to  the  liability  as  drawers  of  those  who  delivered  the  goods,  and  not 
to  that  of  the  defendants  as  acceptors.  In  the  present  case  no  lia- 
bility of  any  one  but  the  defendant,  and  no  cause  of  action  but  those 
in  the  declaration  appears.  We  think,  therefore,  that  the  plea  is  to 
be  understood  as  meaning  that  William  Bush  gave,  and  the  plaintiff 
took  the  bill  on  account  of  the  defendant's  liability  to  pay,  and  the 
causes  of  action  which  the  plaintiff  had  against  the  defendant  in 
respect  thereof.  Understanding  the  plea  in  that  sense,  the  next  ques- 
tion is,  whether  it  be  a  good  answer  to  the  action.  It  cannot  be 
questioned  that  it  has  been  established  by  many  decisions,  that  if  the 
plea  had  alleged  the  bill  to  have  been  delivered  to  the  plaintiff  by  the 
defendant,  instead  of  by  William  Bush,  and  had  in  all  other  respects 


1 ,  1  Jebvis,  C.  J.,  Mauls,  J.,  Cbesswsll,  J.,  and  Wiixiams,  J. 
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been  such  as  it  now  is,  it  would  have  been  an  answer  to  the  action ; 
but,  as  no  case  has  been  found  in  all  respects  resembling  the  present, 
it  is  contended  that  those  decisions  will  not  govern  this  case,  by  rea- 
son of  this  difference,  and  the  rather,  as  those  decisions  have  some- 
times been  considered  as  anomalous,  and  contrary  to  established 
rules  of  law  —  2  Wras.  Saund.  103,  6,  n.  (c);  that  the  ground  of 
those  decisions  is,  that  the  giving  a  bill  on  account  suspends  the 
right  of  action  for  the  original  debt,  and  that  this  is  contrary  to  the 
rule  that  a  personal  action,  once  suspended  by  the  act  of  the  party, 
is  gone  forever,  and  also  to  the  rule  that  a  covenant  not  to  sue  for  a 
limited  time  is  no  bar  to  an  action.  It  will,  therefore,  be  convenient 
to  consider  those  rules  of  law,  and  the  decisions  which  are  said  to 
conflict  with  them.  The  rule  as  to  a  personal  action  once  suspend- 
ed being  gone,  is  referred  to  by  Powell,  J.,  in  the  ternis  above  men- 
tioned, in  Wankford  v.  Wdnkford,  in  the  11  Will.  3,  where  it  is 
applied  to  the  case  of,  an  obligee  making  the  obligor  his  executoFt 
which  was  held  to  extinguish  the  debt,  so  that  an  administratrix 
de  bonis  non  could  not  sue  the  heir  of  the  obligor ;  and  the  rule  is 
undoubtedly  of  much  greater  antiquity,  and  has  also  been  acted  on 
in  recent  times,  as  in  Freakley  v.  Fox^  9  B.  &  C.  130  ;  s.  c.  7  Law 
J.  Rep.  K.  B.  148,  and  ^Harmer  v.  Steele^  4  Exch.  Rep.  1 ;  s.  c.  19 
Law  J.  Rep.  (n.  s.)  Exch.  34.  But  it  is  not,  and  never  was  true, 
that  in  no  sense,  and  under  no  circumstances,  can  a  personal  action 
be  suspended ;  for  though  a  simple  covenant  or  agreement  not  to 
sue  for  a  limited  time  be  not  a  bar  to  an  action,  it  is  not  inoperative, 
and  so  far  suspends  the  right  to  sue  that  it  prevents  its  exercise  with- 
out subjecting  th^  plaintifli'  to  an  action,  at  the  suit  of  the  defendant, 
for  a  breach  of  the  covenant  or  agreement.  But  there  is  a  more 
important  exception,  (probably  as  old  as  the  rule  itself,)  which  is 
adverted  to  by  Holt,  C.  J.,  and  Dolben,  J.,  in  Comberbach,  p.  124, 
where  they  are  reported  as  saying  "  that  the  rule  that  a  personal 
action  once  suspended  is  forever  extinct,  does  not  hold  in  all  cases." 
In  the  report  the  exception  is  not  specifically  mentioned ;  but  in  the 
report  of  the  same  case,  in  Carthew,  p.  63,  (under  the  name  of  Ayhfft 
v.  Scrimpshire^)  it  is  said  that  "  it  was  agreed  by  all  that  a  letter  of 
license,  containing  the  words  following,  namely,  *  that  if  the  creditor 
sue,  &c.,  within  such  a  time,  that  his  debt  shall  be  forfeited,'  such 
license  is  pleadable  in  bar ; "  and  this  is  plainly  the  exception  to  the 
rule  that  is  adverted  to  by  Holt,  C.  J.,  and  Dolben,  J.,  as  reported  in 
Comberbach.  In  the  case  of  GHbbons  v.  Vouillon,  8  Com.  B.  Rep.  483; 
8.  c.  19  Law  J.  Rep.  (n.  s.)  C.  P.  74,  this  law  was  considered  and 
acted  on ;  and  it  appears  from  the  authorities  cited  in  that  case  that 
there  have  been  decisions  to  the  like  effect  from  the  21  Hen.  7.  It  is 
said  by  the  reporter  in  Fowell  v.  Forrest^  2  Wms.  Saund.  47,  that  a 
defeasance  is  a  conditional  release;  and  clauses  that  the  debt  shall 
be  forfeited,  or  that  the  deed  may  be  pleaded  in  bar,  if  a  suit  be  com- 
menced before  a  certain  time  or  a  certain  event,  are  of  common  occur- 
rence, and,  as  the  cases  cited  show,  have  due  effect  given  to  them. 
In  all  these  cases  the  right  of  action  is  effectually  suspended  for  the 
time,  or  until  the  condition  is  performed ;  and,  after  the  expiration^ 
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of  the  time,  the  action  may  be  maintained,  if  the  plaintiff,  by  bring- 
ing another  action  before  the  time,  have  not  forfeited  his  debt  under 
the  provisions  of  the  defeasance,  or  have  not  been  barred  in  a  former 
action. 

There  are,  however,  some  modern  cases,  which  have  sometimes 
been  considered  as  infringing  on  the  rule,  that  an  agreement  not  to 
sue  for  a  limited  time,  without  such  clause  of  conditional  release  or 
forfeiture,  is  no  answer  to  an  action  for  a  cause  accrued  after  the 
agreement,  but  only  a  ground  for  a  cross  action,  and  giving  to  such 
an  agreement  the  effect  of  a  bar  to  an  action  brought  before  the  expi- 
ration of  the  time.  Of  these,  one  of  the  principal  is  Siracey  v.  The 
Bank  of  England^  where  the  language  of  the  court,  in  giving  judg- 
ment, if  looked  at  without  reference  to  the  facts  of  the  case,  may 
seem  to  give  countenance  to  the  notion  that  an  agreement  not  to  sue 
during  a  limited  time,  without  any  clause  of  conditional  release  or 
forfeiture,  is  a  bar  to  an  action  brought  during  the  limited  time ;  but 
if  the  facts  of  that  case  be  adverted  to,  the  language  of  the  judgment 
will  appear  not  to  have  such  meaning.  It  was  an  action  on  the  case 
by  the  plaintiff  against  the  Bank  of  England,  for  not  transferring  some 
stock  of  his,  standing  in  the  books,  to  one  Alder,  to  whom  the  plain- 
tiff had  sold  it,  and  had  caUed  on  the  defendants  to  transfer  it  to  him« 
The  special  verdict  showed  a  binding  agreement,  between  the  plain- 
tiff and  the  defendants,  that  the  plaintiff  should  not  call  on  the 
defendants  to  transfer  the  stock  until  the  plaintiff  had  proved,  or 
endeavored  to  prove,  a  debt  against  the  estate  of  certain  bankrupts. 
After  this  agreement,  and  before  proof,  or  attempt  to  prove  the  debt, 
the  plaintiff  called  on  the  bank  to  transfer  to  Alder,  and  it  was  for 
not  complying  with  that  demand  that  the  action  was  brought  The 
court  were  of  opinion,  that,  after  the  agreement,  the  plaintiff  had  no 
right  to  call  on  the  bank  to  transfer  before  proving,  or  attempting  to 
prove  the  debt ;  and,  consequently,  that  the  defendants,  in  refusing  to 
transfer,  on  the  occasion  complained  of,  had  done  no  wrong.  It  is 
clear  that  the  right  of  action  declared  on  had  never  accrued,  and  that 
no  action  for  the  refusal  complained  of  in  the  declaration  could  be  at 
any  time  maintained,  the  duty,  of  which  that  refusal  was  complained 
of  as  a  breach,  not  existing  at  the  time  of  the  refusal  The  language 
of  the  court,  in  giving  judgment,  is,  **  The  agreement  is  not  set  up  as 
a  perpetual  bar ;  it  is  merely  insisted  on  as  an  objection  to  the  action 
being  brought  at  the  present  time.  It  is  urged,  as  an  agreement  by 
which  the  plaintiffs  have,  for  a  good  consideration,  restrained  them- 
selves from  suing,  not  perpetually,  but  only  till  they  shall  have  first 
done  a  particular  act"  K  this  be  understood  as  meaning,  that  the 
agreement  is  not  set  up  as  a  perpetual  bar  to  any  action  that  the 
plaintiffe  may,  at  any  time,  bring  respecting  any  refusal  to  transfer, 
but  only  to  an  action  for  a  refusal  after  the  agreement,  and  before 
proof,  or  attempt* to  prove,  which  action  is  barred  by  showing  that  the 
right  to  it  does  not  exist ;  and  if  the  "  restraint  from  suing,  ndt  per- 
petually,  but  only  until  they  shall  have  first  done  a  particular  act,"  be 
understood  as  meaning  a  restraint  from  calling  for  a  transfer,  and 
suing  for  a  refusal  to  transfer,  the  reasons  given  for  the  judgment  will 
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be  applicable  to  the  case,  and  will  conflict  with  no  rule  of  law,  which 
they  would,  if  understood  as  aflirming  that  an  action  may  be  barred 
by  a  mere  agreement  or  covenant  not  to  sue-  for  a  limited  time.  The 
expressions  in  question  seem,  indeed,  to  have  been  used  by  the  court 
only  for  the  purpose  of  showing  that  the  plaintiffs,  though  defeated 
in  that  action,  would  not  lose  their  right  to  the  stock,  but  might  claim 
a  transfer  after  performing  what  they  had  agreed  to  do  before  claim- 
ing it  The  judgment  of  the  Exchequer  Chamber,  in  Ford  v.  Beechy 
and  other  cases  in  which  a  suspension  of  the  remedy  has  been  spoken 
of,  may,  it  is  conceived,  be  explained  in  a  like  manner,  so  as  to  show 
them  to  be  not  inconsistent  with  the  older  decisions.  The  cases  of 
covenants  not  to  sue  for  a  limited  time,  with  a  proviso  for  forfeiture, 
if  an  action  be  brought  within  the  time,  are  an  exception  or  qualifi- 
cation of  the  rule  that  a  covenant  not  to  sue  for  a  limited  time  is  no 
bar,  as  well  as  to  the  rule  as  to  the  suspension  of  rights  of  action.  In 
such  cases  the  right  to  sue  is  effectually  suspended  for  a  limited  time, 
and  for  such  tune  only,  if  no  action  be  brought  before  the  expiration 
of  the  time ;  and  the  covenant  not  to  sue  for  a  limited  time,  does 
operate  as  a  bar,  by  force  of  the  condition,  if  the  action  be  brought 
within  the  limited  time.  It  would,  indeed,  be  anomalous,  and  with- 
out precedent,  if  it  were  held,  that  after  a  cause  of  action  had  ac- 
crued, and  an  action  upon  it  had  been  barred  by  force  of  a  release  or 
defeasance  conditional  on  its  being  sued  upon  before  a  limited  time, 
another  action  could  be  maintained,  for  the  same  cause,  after  the 
time.  But  there  is  no  such  decision,  and  the  contrary  was  deter- 
mined by  this  court  in  a  late  case  of  Overton  v.  Harvey,  9  Com.  B. 
Rep.  324 ;  s.  c.  .19  Law  J.  Rep.  (n.  s.)  C.  P.  256,  and  is  assumed  in 
numerous  books,  in  which  it  is  given  as  a  reason  why  a  mere  cove- 
nant not  to  sue  for  a  given  time  is  no  bar ;  that,  if  it  were,  the  debt 
would  be  gone  forever,  contrary  to  the  intent  of  the  parties. 

Now,  the  cases  in  which  a  bill  given  on  account  of  a  debt  has  been 
said  to  suspend  the  right  of  action,  and  been  held  to  be  a  bar  to  an 
action  brought  before  the  bill  had  turned  out  to  be  unproductive,  are 
entirely  in  conformity  with  the  cases  establishing  the  exceptions  above 
referred  to.  The  true  principle  of  the  cases  on  bills  seems  to  be  that 
pointed  out  by  Pollock,  C.  B.,  in  Griffiths  v.  Owen,  13  Mee.  &  W. 
58 ;  8.  c.  13  Law  J.  Rep.  (n.  s.)  Exch.  345.  "  In  the  case  of  a  money 
demand,  if  the  creditor  accepts  a  promissory  note,  or  an  order  for  the 
payment  of  money,  on  account  of  the  debt,  that  is  a  sort  of  qualified 
or  conditional  payment,  and  may  be  so  pleaded ;"  and  by  Alderson, 
B.,  in  James  v.  Williams,  13  Mee.  &  W.  828 ;  s.  c.  14  Law  J.  Rep. 
(n.  s.)  Exch.  220.  "  When  bills  of  exchange  are  stated  to  have  been 
delivered  for,  and  on  account  of  a  promissory  note,  or  any  other  sum 
in  the  declaration  mentioned,  then  it  is  to  be  taken  as  a  conditional 
.  payment"  K  an  agreement  were  expressly  made  th^t  the  bill  should 
operate  as  payment,  unless  defeated  by  dishonor,  &c.,  there  is  no  rea- 
son why  a  suit,  brought  while  the  payment  remained  undefeated, 
should  not  be  barred  by  such  agreement :  and  the  cases  in  which  a 
bill  given  on  account  of  the  debt  has  been  held  to  operate  as  such 
payment,  are  to  be  supported  by  considering  that  such  an  agreement 
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is  to  be  implied  by  law  from  giving  and  receiving  such  security  on 
account  of  a  debt  on  simple  contract ;  and  the  cases  in  which  the 
giving  of  the  bill  has  been  held  not  to  suspend  the  remedy  on  a 
demand  by  specialty,  or  for  rent,  may  be  accounted  fot  on  the  ground 
that  the  legal  implication  of  an  agreement  that  the  bill  shall  ope- 
rate as  a  conditional  payment  does  not  arise,  when,  if  it  did,  the 
plaintiff  would  be  deprived  of  a  better  remedy  than  an  action  on  a 
bill ;  as  in  Davis  v.  Gt/de,  2  Ad.  &  E.  623 ;  s.  c.  4  Law  J.  Rep.  (n.  s.) 
K.  B.  84,  in  which,  the  debt  being  for  rent,  the  plaintiff  would  part 
with  a  remedy  by  distress ;  and,  as  in  Worthington  v.  Wigley^  3  Bing. 
N,  C.  454 ;  s.  c.  6  Dowl.  P.  C.  504,  where  the  demand  being  on  a 
bond,  the  plaintiff  might,  in  certain  events,  have  recourse  to  other 
funds  than  he  could  in  an  action  on  a  simple  contract  K  a  bill  given 
by  the  defendant  himself,  on  account  of  the  debt,  operate  as  a  con- 
ditional payment,  and  so  be  of  the  same  force  as  an  absolute  pay- 
ment by  the  defendant,  if  the  condition  by  which  it  is  to  be  defeated 
has  not  arisen,  there  seems  no  reason  why  a  bill  given  by  a  stranger, 
for  and  on  account  of  the  debt,  should  not  operate  as  a  conditional 
payment  by  the  stranger ;  and,  if  it  have  that  operation,  the  plea  in 
the  present  case  will  have  the  same  effect  as  if  it  had  alleged  that  the 
money  was  paid  by  William  Bush,  for,  and  on  account  of  the  debt. 
But  if  a  stranger  pay  money,  in  payment,  absolute  or  conditional,  of 
the  debt  of  another,  and  the  causes  of  action  in  respect  of  it,  it  miist 
be  a  payment  on  behalf  of  that  other,  against  whom  alone  the  causes 
of  action  arise;  and,  if  adopted  bv  him,  will  operate  as  payment  by 
himself.  See  Co.  Lit.  106,  b.  "  H  a  stranger,  in  the  name  of  the 
mortgagor,  or  his  heir  (without  hb  consent  or  privity)  tendereth 
money,  and  the  mortgagor  accepteth  it,  this  is  a  good  satisfaction." 
See  also  the  case  of  36  Hen.  6,  reported  in  Fitz.  Abr.  "  Barre,  "  166^ 
"  If  a  stranger  does  trespass  to  me,  and  one  of  his  relations,  or  any 
other,  give  any  thing  to  me  for  the  same  trespass,  to  which  I  agree, 
the  stranger  shall  have  advantage  of  that,  to  bar  me ;  for  if  1  be 
satisfied,  it  is  not  reason  that  I  be  agcdn  satisfied.  Quod  tola 
Curia  concessU.^^  In  the  late  case  of  Jones  v.  Broadhurstj  in  this 
court,  the  question  of  satisfaction  by  a  stranger  was  argued  and 
considered,  but  not  decided,  not  being  necessary  to  the  determina- 
tion of  the  caser;  but  it  is  observed  by  the  court,  in  giving  judg- 
ment, that  the  decision  in  the  36  Hen.  6,  reported  in  Fitzherbert, 
b  consistent  with  reason  and  justice.  It  appears  to  us,  therefore,  that 
the  bill  given  by  Mr.  Bush,  on  account  of  the  causes  of  action  of  the 
plaintiff  against  the  defendant,  must  be  taken  to  be  a  conditional 
payment  on  behalf  of  the  defendant ;  that  the  condition  to  defeat  it 
not  having  happened,  it  operates  as  an  absolute  payment;  that  it 
might  be  adopted,  and  has  been  adopted,  by  the  defendant,  who 
relies  on  it  in  his  plea,  and,  consequently,  that  it  bars  the  action. 

41  Judgment  for  the  defendanL 
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Beeson,  appellant ;  Burton,  respondent^ 
November  17, 1852. 

Parliament —  County  Vote — Freehold — Allottee  of  Land —  Dncer- 
tain  Interest  —  8  4-  9  Vict.  c.  6. 

The  8  &  9  Vict  c  6,  an  Allotment  Act,  empowers  deputies  appointed  under  its  proTisioos 
to  make  smidl  allotments  of  land  to  resident  freemen  of  L^  to  be  held  bj  them  so  long  h 
they  shall  be  willing  to  hold  the  same,  and  pay  the  rent,  and  conform  to  certain  regoU- 
tions.  All  the  land  is  vested  in  the  deputies  as  trustees ;  and  they  have  the  power  to  sdl 
with  the  concurrence  of  a  majority  of  a  meeting  of  freemen  occupiers  :  — 

flcW,  that  the  allottees  have  freehold  estates  which  entitle  them  to  vote  for  members  of  nir- 
liament,  as  their  estate  may  continue  for  life,  and  is  not  determinable  on  the  mere  will  of 
the  grantors. 

The  following  case  was  stated  for  the  opinion  of  this  court 

Case.  At  a  court,  held  before  the  barrister  appointed  to  revise  the 
list  of  voters  for  the  southern  division  of  the  county  of  Leicester,  the 
name  of  John  Burton,  and  the  names  of  twenty-eight  others,  claiming 
under  exactly  similar  circumstances,  appeared  on  the  list  of  persons 
claiming  to  be  entitled  to  vote  in  the  election  of  any  knight  of  the 
shire  for  that  division  of  the  county,  and  were  all  duly  objected  to  by 
the  appellant  •  The  said  J.  Burton  appeared  on  the  list  of  claimants 
as  follows :  — 


Burton,  John    3,  Haymarket    Freehold  interest  In  building  and  land    On  record,  T.  Freemen *• 


J.  Burton  is  a  resident  freeman  of  the  borough  of  Leicester,  and 
possessed  of  an  allotment  of  land  under  the  provisions  of  a  private 
act  of  parliament,  passed  in  the  8  &  9  Vict  c.  6,  entitled  "  An  act  to 
repeal  so  much  of  an  act  for  enclosing  lands  in  or  near  the  borough 
of  Leicester,  as  relates  to  the  regulation  and  management  of  the 
freemen's  allotments,  and  to  make  other  provisions  in  lieu  thereot" 
By  this  act,  which  is  annexed  to  and  forms  part  of  the  case,  the  resi* 
dent  freemen  are  empowered  to  elect  from  their  own  body  a  certain 
number  of  deputies  to  act  for  them  itf  the  regulation  and  general 
management  of  the  freemen's  allotments.  The  8th  section  empow- 
ers the  deputies  to  take  possession  of  the  lands  comprised  in  the  first 
schedule  of  the  act  (of  which  lands  the  allotment  of  tJie  present 
claimant  forms  a  part)  and  break  up  the  whole  or  such  parts  thereof, 
as  to  them  shall  seem  expedient,  and  apportion  and  divide  the  same 
when  so  broken  up  into  small  allotments,  not  exceeding  five  hun- 
dred yards  each  among  the  resident  freemen  deling  to  become  occu* 


*  22  Law  J.  Rep.  (x.  s.)  C.  P.  83.    Appeal  from  Revising  Barrister's  Court 
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piers  thereof  at  an  annual  rent,  to  be  fixed  at  the  discretion  of  the 
deputies,  but  not  exceeding  \d.  for  every  square  yard,  nor  less  than 
1^.  for  every  hundred  yards,  the  allotments  to  be  held  respectively  by 
each  resident  freeman  desiring  to  become  the  occupier,  obtaining  pos- 
session thereof,  so  long  as  he  shall  be  willing  to  hold  the  same,  and 
shall  pay  the  annual  rent,  and  conform  to  the  orders  and  regulations, 
to  be  made  from  time  to  time  by  the  said  deputies.  By  the  15th  sec- 
tion, all  the  lauds  comprised  in  the  two  schedules  of  the  act,  are  ves- 
ted absolutely  in  the  deputies  for  the  time  being,  in  trust  for  the  resi- 
dent freemen.  By  the  17tlj  section,  the  deputies  have  power  to  dis- 
pose by  absolute  sale  of  all  or  any  part  of  the  allotments  comprised 
in  the  first  schedule  of  the  act,  fi-eed  and  discharged  from  all  right, 
claim,  and  interest  of  the  resident  freemen  ;  but  by  the  22d  section, 
no  sale  is  to  be  effected  under  the  powers  of  the  act,  without  the  con- 
sent of  the  major  part  of  the  freemen  assembled  at  a  public  meeting, 
to  be  convened  and  conducted  in  the  manner  directed  by  this  section. 
By  the  32d  section,  in  case  any  freeman  shall  be  in  arrear  of  rent  for 
his  allotment,  for  the  space  of  fourteen  days,  or  shall  not  conform  to 
the  provisions  of  the  act,  or  the  orders,  rules  and  regulations  to  be 
made  by  the  deputies,  the  said  deputies  may  reenter  such  allotment, 
and  by  force  evict  and  dispossess  such  freeman.  The  claimant  has 
erected  buildings  on  the  land  allotted  to  him,  which  land  and  build- 
ings are  above  the  value  of  405.  a  year,  above  all  charges.  It  was 
contended,  on  the  part  of  the  appellant,  that  the  claimant  had  no 
freehold  interest  in  his  allotment ;  but  the  revising  barrister  decided 
that  he  had,  and  inserted  the  claimant's  name  accordingly  on  the  list 
of  voters  for  the  parish  of  St  Mary,  Leicester. 

Nov.  1.  Coz^  for  the  appellant  The  respondent  had  no  freehold 
interest  in  the  land  in  respect  of  which  he  claimed.  The  question 
turns  upon  the  Allotment  Act,  8  &  9  Vict  c.6,  by  the  8th  section  of 
which  the  deputies  appointed  under  the  act,  are  empowered  to  break 
up  certain  lands,  and  to  parcel  them  out  in  small  allotments  to  free- 
men and  freemen's  widows  desiring  to  become  occupiers  of  them, 
By  that  section,  the  allotments  are  to  be  held  as  long  as  the  occupi- 
ers are  willing  to  hold,  and  pay  the  rent  and  conform  to  the  rules 
made  by  the  deputies.  The  right  of  the  allottees  to  hold  is  modified 
by  the  powers  of  the  deputies,  who  are  empowered  to  make  regula- 
tions, and  are  also  empowered  under  sections  17  and  22  of  the  act 
to  sell  or  exchange  the  allotments,  with  the  consent  of  a  majority  of 
the  freemen  and  freemen's  widows.  The  case  comes  distinctly  within 
the  authority  of  Davis  v.  Waddingtofiy  7  Man.  &  G.  37 ;  s.  c.  14  Law 
J.  Rep.  (n.  s.)  C.  p.  45,  where  it  was  held  that  inmates  of  almshouses 
appointed  and  removed  by  trustees  appointed  under  a  charter  of  in- 
corporation, toties  quoties  sibi  conveniens  videbilur^  had  no  freehold 
entitling  them  to  vote. 

[Maule,  J.  The^ule  laid  down  in  Co.  Litt  42,  a.  is,  that  a  man 
who  has  an  estate  granted  to  him  for  an  uncertain  time,  has  an  estate 
for  life  determinable.] 

VOL.  XIV.  24 
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Hayes,  for  the  respondent  The  allotees  have  an  estate  of  free- 
hold. The  11th  section  of  the  Allotment  Act  provides  for  the  relet- 
ting of  the  allotments  on  the  death  of  occupiers,  and  evidently 
contemplates  death  as  the  ordinary  determination  of  the  occapiers 
estate.  The  case  of  Davis  v.  Waddington,  proceeded  on  the  grotind 
that  when  another  party  has  an  arbitrary  power  of  putting  an  end  to 
the  occupier's  estate,  he  has  no  freehold. 

[Maule,  J.  The  parties  in  that  case  had  a  right  to  remain  in  pos- 
session as  long  as  the  trustees  permitted  them.] 

In  the  note  to  Davis  v.  Waddington,  th^re  is  a  collection  of  authori- 
ties tending  to  establish  the  proposition  laid  down  in  the  note  to  WynM 
V.  Wynn,  2  Man.  &  G.  19;  s.  c.  10  Law  J.  Rep.  (n.  s.)  C.  P.  23,  «  that 
any  interest  in  land  of  uncertain  duration  (though  not  expressed  to  be  for 
life),  determinable  by  matter  subsequent,  which  (per  Brooke,  J.,  M. 
14,  H.  8,  fol.  13  a.)  is  the  substance  of  human  agency,  (as  where  it  is 
determinable  at  the  will  of  a  stranger  ^)  constitutes  a  freehold  for  life. 
The  intention  of  the  note  to  Davis  v.  Waddingion  seems  to  be  to  show 
that  the  court  rather  strained  the  law.  It  cites  this  passage  from  Pres^ 
ton  Estates,  405, 7  Man.  &  G.  46,  "  A  limitation  for  such  an  indefinite 
period  passes  an  estate  for  life,  because  the  estate  may  continue  to 
the  end  of  that  period,  and  is  certainly  circumscribed  by  it"  The 
present  case  is  within  the  principle  of  Simpson  v.  Wilkinson,  7  Man. 
&  G.  50 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  C.  P.  49,  in  which  it  was  held 
that  bedesmen  of  a  hospital  appointed  for  life  were  freeholders.  At 
all  events,  this  is  an  estate  which  may  continue  for  life.  It  is  only  an 
uncertain  event  which  can  put  an  end  to  it.  The  duration  of  the 
estate  does  not  depend  only  upon  the  will  of  the  party  granting  it, 
but  partly  upon  the  will  of  the  recipient  by  the  representation  of  the 
majority  of  the  freemen.  In  Davis  v.  Waddington,  the  estate  depen- 
ded upon  the  will  of  the  grantor  only.  The  contingencies  in  this  case 
which  could  determine  the  occupier's  estate  were,  first,  a  sale ;  and, 
secondly,  consent  to  the  sale  by  the  majority  of  the  freemen.  The 
case,  therefore,  falls  within  the  rule  laid  down  in  Co.  Litt  42  a, 
and  the  allottees  were,  therefore,  freeholders,  and  as  such  entitled  to 
vote. 

[Maule,  J.  The  case  of  Wynn  v.  Wynn  is  quite  in  point,  for  there, 
as  here,  the  estate  was  determinable  at  the  will  of  a  stranger  ] 

Cox,  in  reply.  The  deputies,  who  were  the  appointors  of  the  allot- 
ments, were  the  parties  who  had  the  power  to  defeat  the  estate  of  the 
occupiers.  The  present  case  is  not  substantially  distingubhable  from 
Davis  V.  Waddingion. 

Jervis,  C.  J.  It  seems  to  me  that  the  view  taken  by  the  revising 
barrister  in  this  case  was  the  correct  one,  and,  therefore,  that  his  deci- 
sion must  be  affirmed.  I  think  that  the  claimant  hjid  a  freehold  interest 


^  The  words  in  the  parenthesis  are  those  of  the  annotator,  and  not  of  Brooke.    Per 
Jervis,  C.  J.  ,  • 
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which  entitled  him  to  vote.  It  was  admitted  by  the  counsel  for  the 
appellant  that  the  possession  of  an  estate  of  uncertain  duration  would 
bfe  enough  to  give  the  possessor  a  vote  as  a  freeholder ;  but  it  is  said 
that  here  the  estate  is  not  of  uncertain  duration,  because,  within  the 
authority  of  Davis  v.  WaddingUm^  it  was  determinable  by  the  trus- 
tees under  the  act  But,  loolang  at  the  8th  section,  I  find  that  the 
allottees  are  to  hold  as  long  as  they  shall  be  willing,  and  it  is  admitted 
that  there  is  nothing  else  in  the  act  which  would  confer  a  fireehold 
upon  the  allottees.  But  it  is  said  that  the  words  relied  upon  are  so 
qualified  by  what  follows,  that  no  fireehold  estate  is  granted  by  them. 
It  is  then  asked,  if  the  estate  be  not  one  of  fi-eehold,  what  estate  can 
it  be  ?  It  is  not  one  for  years  or  at  will.  But  it  is  said  that  it  is  a 
sort  of  parliamentary  estate,  something  between  an  estate  at  will  and 
a  freehold.  It  would  be  inconvenient  if  we  were  to  hold  that  it  is 
such  an  estate  as  that,  and  we  cannot  hold  otherwise  than  that  it  is  a 
fireehold.  It  is  clear  from  Davis  v.  Waddington^  that  an  estate  at  will 
would  not  have  conferred  a  freehold.  This  estate,  at  all  events,  is  not 
at  the  uncontrolled  will  of  the  grantor,  but  at  the  will  of  the  deputies 
and  the  freemen  (of  whom  the  claimant  is  one),  jointly.  The  estate 
of  the  allottee  is  therefore  uncertain  as  to  its  duration,  and  is  an 
estate  for  life  under  the  rule  in  Co.  Litt.  42  a.,  and  the  allottee  was 
therefore  entitled  to  vote. 

Maule,  J.  It  appears  to  me  that  the  claimant  was  rightly  held  by 
the  revising  barrister  to  be  entitled  to  vote.  The  question  is,  what 
estate  he  had  in  the  land  ?  It  is  a  well-established  rule  that  an  estate 
for  a  man's  life,  ordinarily  speaking,  or  an  estate  for  life  determinable 
on  an  event  not  in  the  power  of  the  lord  from  whom  the  tenant  holds, 
is  a  freehold.  In  this  case  the  estate  is  determinable  on  the  happen- 
ing of  certain  events  of  a  very  special  kind,  —  of  the  deputies  choos- 
ing to  sell  the  land,  and  of  getting^  the  concurrence  of  a  majority  of 
a  meeting  of  allottees,  occupiers  for  the  time  being.  This  is  an  event 
not  depending  upon  the  will  of  the  lord  alone.  There  cannot  be  that 
kind  of  arbitrary  removal  which  takes  away  the  freehold  character  of 
the  estate.  ^Here  it  is  as  much  out  of  the  power  of  the  lord  to  deter- 
mine the  estate  as  if  there  were  no  necessity  for  his  concurrence  at 
all.  The  circumstance  of  his  concurrence  being  necessary,  does  not 
make  the  concurrence  of  the  others  less  necessary.  The  estate  can- 
not be  defeated  at  his  arbitrary  will,  and  such  an  estate  as  that  is 
clearly  one  of  freehold.  I  think  Davis  v.  Waddington  was  perfectly 
well  decided.  There  the  person  enjoying  the  property,  and  claiming 
the  right  to  vote,  was  appointed  by  the  trustees  to  be  an  inmate  of 
the  aJmshouses,  and  to  continue  in  them  so  long  as  they  should 
think  fit  to  allow  him  to  continue.  It  was  clear  that  there  was  no 
freehold  there.  But  in  this  case  there  is  a  freehold,  and  the  revising 
banister  was  quite  right  in  his  decision. 

Williams,  J.  I  am  of  the  same  opinion.  I  think  that  the  estate  of 
those  who  claim  a  right  to  vote  in  this  case  is  an  estate  of  freehold. 
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because  it  is  an  uncertain  interest,  which  may  last  for  the  life  of  the 
tenant,  and  is  not  subject  to  the  mere  will  of  the  grantors. 

Decision  of  the  revising^  barrister  affirmed. 


Ford  appellant ;  Smedley,  respondent^ 

November  10,  1852. 

Parliament  —  Vote  for  Borough  —  Assessed  Taxes  when  payable  — 
43  Geo.  3,  c.  99,  s.  12  —  43  Geo.  3,  c.  161,  5.  23  —  48  Geo.  3,  c.  141, 
5. 1  —  9  Will.  4,  c.  45,  s.  27  — 11  (f  12  Vict.  c.  90. 

By  11  &  12  Vict.  c.  90,  no  person  is  entitled  to  be  registered  as  a  voter,  unless,  on  or  before 
the  20th  July,  he  shall  have  paid  all  assessed  taxes  which  have  become  payable  by  him 
previous  to  the  5th  of  January  preceding.  By  the  43  Geo.  3,  c.  161,  s.  23,  the  assessed 
taxes  are  payable,  and  are  to  be  paid  quarterly  on  the  20th  of  July,  the  20th  of  September, 
the  20th  of  December,  and  the  20th  of  March.  By  the  48  Geo.  3,  c.  141,  s.  1,  the  collec- 
tors are  directed  to  collect  the  assessed  taxes,  in  equal  moieties,  within  twenty-one  days  after 
the  10th  of  October  and  the  5th  of  April ;  but  with  a  proviso,  that  nothing  therein  con- 
tained shall  be  construed  to  alter  the  time  when  the  duties  are  made  payable  by  the  pre- 
vious acts.  The  quarter's  house-tax  due  from  the  appellant  on  the  20th  of  December  was 
not  demanded  till  the  11th  of  April  following,  and  he  did  not  pay  it  before  the  20th  of 
July: — 

i7e/i,  that  the  quarterns  assessed  taxes,  which,  by  the  43  Geo.  3,  c.  161,  s.  23,  became  pay- 
able on  the  20th  of  December,  are  taxes  which,  in  the  language  of  the  11  &  12  Vict  c.  90, 
have  become  payable  before  the  succeeding  5th  of  January,  although  no  demand  for  pay- 
ment has  been  previously  made  ;  and  that  therefore  the  appellant  was  not  entitled  to  be 
placed  on  the  register. 

The  following  case  was  stated  fpr  the  opinion  of  this  court,  by  the 
revising  barrister  for  the  city  of  Westminster :  — 

Case.  The  appellant  claimed  in  respect  of  certain  property  occu- 
pied by  him  in  the  parish  of  St  Clement  Danes,  to  have  his  name 
inserted  in  the  list  of  persons  entitled  to  vote  at  the  election  of  mem- 
bers to  serve  in  parliament  for  the  city  of  Westminster ;  his  claim 
was  free  from  all  objections,  except  one,  namely,  that  he  had  made  a 
default  in  payment  of  assessed  taxes.  Under  the  Reform  Act,  the  2 
Will.  4,  c.  45,  no  person  could  be  put  upon  the  register  unless  he  had 
paid  on  or  before  the  20th  of  July  all  assessed  taxes  which  should 
have  become  payable  from  him,  in  respect  of  the  premises,  previously 
to  the  6th  of  April  then  next  preceding.  By  the  11  &  12  Vict  c  90, 
the  period  of  permissible  arrear  is  enlarged,  for,  by  that  act,  it  is  suffi- 
cient if  the  claimant  hath  paid  on  or  before  the  20th  of  July  all  assessed 
taxes  which  shall  have  become  payable  from  him  in  respect  of  the 
premises  previously  to  the  5th  of  January  in  the  same  year.  Assessed 
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taxes  appeared  to  me  payable  quarterly,  on  the  20th  of  June,  the  20th 
of  September,  the  20th  of  December,  and  the  20th  of  March  in  each 
year.  The  instructions  to  the  collectors  represent  the  assessed  taxe^ 
as  payable  quarterly,  and  require  them  to  be  collected  and  recovered 
forthwith  whenever  there  is  danger  that  a  tax  may  be  lost ;  a  copy  of 
their  instructions  was  laid  before  me,  and  it  appeared  by  them  and 
from  other  evidence  that,  to  save  expense  and  to  promote  convenience, 
assessed  taxes,  although  payable  quarterly,  were  in  general  collected 
only  half-yearly,  by  equal  moieties,  at  Michaelmas  and  at  Lady- 
day.  It  was  proved  that  the  collector  always  received  quarterly  pay- 
ments voluntarily  tendered,  and  for  such  quarterly  payments  gave 
quarterly  discharges.  The  appellant  was  returned  a  defaulter  under 
the  12th  section  of  the  Registration  Act,  6  Vict  c  18,  for  not  having 
paid,  on  or  before  the  20th  of  July,  1852,  the  quarterly  house-tax  of 
the  20th  of  December,  1851,  and  in  point  of  fact  it  was  proved  that 
he  did  not  pay  the  tax  until  the  30th  of  July,  although  the  same  was 
demanded  of  him  on  the  11th  of  April.  I  held  that  the  quarterly 
house-tax  of  the  20th  of  December,  1851,  was,  under  the  11th  &  12 
Vict  c.  90,  payable  from  the  appellant  previously  to  the  5th  of  Janu- 
ary last,  and  as  he  had  allowed  the  20th  of  July  to  expire  without 
satisfying  the  demand,  I  rejected  his  claim.  The  appellant  urged 
that,  inasmuch  as  the  quarterly  house-tax  of  the  20th  of  December 
was  not  actually  demanded  previously  to  the  5th  of  January,  it  was 
therefore  not  payable  previously  to  that  day ;  but  I  did  not  assent  to 
that  proposition.  The  appellant  urged  also  that  it  was  enough  for 
him  to  have  paid  his  assessed  taxes  down  to  the  20th  of  September ; 
but  I  held  the  contrary. 

If  the  Court  of  Common  Pleas  shall  be  of  opinion  that,  under  the 
circumstances  stated,  it  was  not  necessary  for  the  appellant  to  have 
paid,  on  or  before  the  20th  of  July,  the  house-tax  of  the  20th  of  De- 
cember last,  he  will  in  that  event  be  entitled  to  have  his  name  inserted 
in  the  said  list  of  voters  for  the  city  of  Westminster.  Several  appeals 
depend  upon  the  judgment  which  the  Court  of  Common  Pleas  may 
deliver  upon  this  case ;  these  appeals  ought,  therefore,  to  be  consoli- 
dated. 

Singlake^  Serg.,  (Keane  with  him)  for  the  appellant  First,  the 
tax  was  not  payable  quarterly,  but  by  half-yearly  instalments,  and, 
therefore,  in  the  present  case  was  not  due  untU  after  the  fifth  of  Janu- 
ary. By  the  43  Geo.  3,  c.  161,  s.  23,  the  assessed  taxes  are  made 
payable  by  quarterly  instalments ;  but  the  3d  rule  of  the  48  Geo.  3, 
c  141,  says,  that  they  shall  be  collected  by  moieties  within  twenty- 
one  days  after  the  10th  of  October  and  the  5th  of  April  in  each  year. 
Upon  these  two  statutes,  it  is  contended  that  for  all  common  pur- 
poses the  taxes  are  to  be  collected  half-yearly,  and  that  the  proviso 
contained  in  the  latter  act,  giving  power  to  the  collector  to  demand, 
Jfeceive,  or  levy  the  taxes  under  the  old  statutes,  was  only  intended  to 
be  acted  upon  in  cases  of  emergency.  This  construction  is  consist- 
ent with  the  general  practice,  which  is  to  demand  two  quarters' 
^^ssessed  taxes  in  September  and  March.  Applying  this  construction 
24* 
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to  the  words  of  j;he  Reform  Act,  2  Will.  4,  c.  43,  s.  27,  "  all  taxes 
which  shall  have  become  payable,"  mean  taxes  which  are  to  be  paid 
half-yearly,  and  not  quarterly.  The  Irish  Act,  2  &  3  Will.  4,  c.  88,  s.  7, 
affords  a  further  argument  in  favor  of  this  view.  Secondly,  suppos- 
ing the  tax  to  have  been  payable  quarterly,  yet  for  the  purpose  of 
disfranchisement  it  was  not  payable  until  demanded ;  here  no  de- 
mand was  made  before  the  6th  of  January.  The  43  Geo.  3,  c  99, 
s.  12,  imperatively  requires  demand  within  ten  days  after  the  taxes 
are  payable,  and  the  33d  section  gives  a  power  to  distrain  in  case  of 
refusal. 

[Jervis,  C.  J.  That  is,  they  cannot  collect  forcibly  until  after  de- 
mand.] 

The  Reform  Act  abolishes  scot  and  lot  voters,  and  imposes  upon 
the  substituted  class  the  condition  of  payment  of  taxes ;  but  in  the 
case  of  scot  and  lot  payers  demand  was  necessary  before  disfran- 
chisement of  the  voters.      Cullen  v.  Morris,  2  Stark.  577. 

[Jervis,  C.  J.  No  period  was  fixed  for  the  payment  of  scot  and 
lot! 

On  one  or  other  of  these  grounds,  this  claim  should  have  been 
admitted. 

Wordsworth,  for  the  respondent,  was  not  heard. 

Jervis,  C.  J.  In  my  opinion  the  revising  barrister  put  a  right  con- 
struction upon  the  statutes  relating  to  the  collection  of  taxes,  and, 
therefore,  properly  rejected  the  vote.  The  real  question  is,  whether  this 
tax  was  payable  on  the  20th  of  December,  or  on  the  20th  of  March,  or 
only  on  demand.  When  you  come  to  look  at  the  acts  of  parliament, 
no  difficulty  arises  whatever.  The  words  themselves  explain  their 
meaning.  By  the  first  act,  the  43  Geo.  3,  c  99,  s.  12,  the  assessment 
was  to  be  made  yearly,  and  payment  was  to  be  demanded  within  ten 
days  after  the  taxes  became  payable.  The  second  act,  the  43  Geo.  3, 
c.  161,  s.  23,  fixes  specifically  the  days  on  which  the  tax  is  payable,  and 
expressly  says,  that  it  shall  be  paid  by  quarterly  instalments  on  the  20th 
of  June,  the  20th  of  September,  the  ^th  of  December,  and  the  20th 
of  March ;  and  then,  to  avoid  the  hardship  of  the  collector  pouncing 
upon  the  tax-payer  and  putting  his  powers  in  force  without  further 
notice,  the  statutes  provide  that  a  certain  demand  must  be  made, 
within  a  certain  time  after  the  debt  becomes  due,  before  levy  or  exe- 
cution by  seizing  the  goods.  Then,  by  the  48  Geo.  3,  c  141,  direc- 
tions are  given  for  collecting  the  taxes  in  moieties,  namely,  one  moiety 
before  the  10th  of  October,  or  within  twenty-one  days  thereafter, 
and  the  other  moiety  before  the  5th  of  April,  or  within  twenty-one 
days  thereafter;  and  in  order  to  avoid  any  ambiguity,  there  is  an 
express  proviso  that  nothing  therein  contained  shall  be  construed  to 
"  alter  the  times  or  proportions  at  which  the  said  duties  are  payable," 
and  it  shall  be  lawful  to  demand,  receive  or  levy  the  same  according 
to  the  previous  acts.  It  is  said  that  there  are  expressions  in  the  sta- 
tute which  represent  the  time  of  payment  and  levy  as  identical,  that 
is,  after  the  half  year  has  expired.     But  the  answer  to  that  is,  if 
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you  levy,  you  compel  payment  by  compulsory  mean^,  and  payment 
so  enforced  necessarily  supposes  a  previous  demand,  because  the  act 
of  parliament  which  gives  the  power  to  compel  the  payment  by  such 
means  requires  that  previous  to  the  levy  there  should  be  a  demand. 
As  to  a  previous  demand  being  necessary,  the  answer  to  that  follows 
inimediately  from  what  has  been  said.  The  tax  is  made  payable 
quarterly  by  the  statute,  and  is,  therefore,  payable  without  demand, 
although  it  cannot  be  enforced  without  such  demand.  The  voter, 
therefore,  has  not  paid  his  taxes  in  due  time,  and  is  not  entitled  to 
vote.  Therefore,  the  revising  barrister  was  right  in  rejecting  the  claim. 

Maule,  J.  I  entirely  agree  with  the  lord  chief  justice.  The  ques- 
tion is,  what  are  the  taxes  which  have  become  due  before  the  5th  of 
January.  That  must  depend  upon  the  statutes  imposing  the  tax. 
Now,  the  statute  expressly  provides  that  the  tax  "  shall  be  paid  "  and 
"payable  quarterly."  Then  there  are  some  provisions  in  the  act 
with  respect  to  calling  upon  the  collector  to  collect  them  half-yearly, 
that  is,  not  to  let  them  go  over  the  half  year.  But  there  is  nothing 
to  prevent  him  from  collecting  them  sooner  if  he  pleases,  although 
such  is  not  the  general  practice.  This  is  the  clear,  simple,  and  plain 
sense  of  the  words ;  and  I  doubt  whether  any  thing  but 'serious  incon- 
venience, which  I  think  there  is  not  in  this  case,  could  justify  us  in 
saying  that  any  thing  else  was  meant  The  words  of  the  act  are  so 
plain  that  it  is  impossible  to  put  any  other  meaning  upon  them  with- 
out doing  violence  to  the  language.  If  the  act  of  parliament  says 
that  20s.  are  to  be  paid,  you  cannot  call  it  255.  or  155.  without  doing 
violence  to  the  language  of  the  act  itself.  If  one  act  of  parliament  says 
that  the  taxes  shall  be  payable  in  December,  and  another  act  says 
that  all  taxes  payable  before  the  5th  of  January  shall  be  paid,  you 
must  understand  those  simple  words  in  the  same  sense  in  both  acts. 
The  consequence  is,  that  the  voter  has  not  complied  with  the  condi- 
tion which  the  act  imposes  on  the  right  to  vote,  and,  therefore,  he  is 
not  entitled  to  exercise  iU 

Talpourd,  J.  I  am  entirely  of  the  same  opinion.  The  words  are 
quite  dear,  and  no  inconvenience  can  arise  which  could  justify  our 
putting  any  dther  construction  on  them. 

Decision  affirmed^  toith  costs. 
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Collins,  appellant ;  Thomas,  Town  Clerk  of  the  Borougfar  of  Tewks- 

bury,  respondent^ 

November  12,  1852. 

Parliament  —  Bor<mgh  Franchise  —  Meaning  of  the  word  ^^  there- 
with  "  —  2  Will.  4,  c.  45, 8.  27. 

The  appellant  claimed  to  vote  in  respect  of  the  occupation  of  premises  described  as  a  "  house 
and  warden/'  and  held  under  the  same  landlord,  at  one  entire  rent  The  house  alone 
would  not  let  for  10/.,  and  the  garden  was  separated  from  it  by  waste  land  and  a  row  of 
buildings :  — 

Held^  that  the  word  "  therewith"  in  the  27th  section  of  the  Reform  Act  had  reference  to 
time  and  not  to  locality,  and  that,  therefore,  the  circumstance  of  the  garden  being  separate 
from  the  house  did  not  invalidate  the  qualification,  as  the  house  done  would  not  hare 
let  for  10/. 

Case.  At  the  court  held  before  the  barrister  appointed  to  revise 
the  lists  of  voters  for  the  borough  of  Tewksbury,  for  the  revision  of 
the  lists  of  voters  for  the  said  borough,  on  the  12th  of  October,  1852, 
John  Collins  objected  to  the  name  of  James  Beesley  being  retained 
on  the  list  of  persons  entitled  to  vote  for  the  said  borough,  in  respect 
of  the  occupation  of  premises  described  on  the  list  as  "  house  and 
garden,"  on  the  ground  that  the  garden  was  separate  and  apart  from 
the  house. 

The  party  objected  to  occupies  a  house  in  Chance-street,  within 
the  borough  of  Tewksbury.  He  is  also  a  tenant,  under  the  same 
landlord,  of  garden  ground  (also  wilhin  the  borough  of  Tewksbury), 
which  is  not  immediately  adjoining  the  house,  but  the  house  and  the 
piece  of  garden  ground  were  both  taken  of  the  same  landlord,  at  the 
same  time,  and  at  one  entire  rent  The  garden  ground  is  at  the  back 
of  the  voter's  house,  and  not  more  than  forty  yards  distant  from  it  in 
a  direct  line ;  but  between  the  house  and  the  garden  ground  there  is 
some  waste  land  and  a  row  of  buildings,  and  to  get  to  the  garden 
ground  the  voter  must  go  out  of  his  front  door  into  Chance-street, 
and  along  the  public  road  for  not  more  than  sixty  yards,  then  turn  to 
the  right  and  go  along  another  public  road  for  not  more  than  forty 
yards,  to  the  gate  leading  into  the  garden  ground.  The  garden 
ground  is  allotted  amongst  the  tenants  of  the  houses  in  Chance-street, 
each  tenant  having  a  separate  allotment,  which  is  included  in  and 
forms  part  of  his  tenancy.  The  house  and  the  piece  of  garden  ground 
let  with  it  are  together  worth  more  than  10/.  per  annum,  but  the 
house  alone  is  not  of  the  annual  value  of  10/.  The  revising  barrister 
decided  that  James  Beesley  occupied  a  house  and  land  of  sufficient 
value  to  entitle  him  to  have  his  name  retained  on  the  list  of  voters 
for  the  said  borough,  within  the  meaning  of  the  statute,  2  Will.  4, 


1  22  Law  J.  Rep.  (n.  s.)  C.  P.  88 ;  17  Jur.  25.     Appeal  from  Revising  Banistei'* 
Court. 
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c.  45,  s.  27,  and  retained  his  name  accordingly.  If  the  court  should 
be  of  a  contrary  opinion,  the  name  of  the  said  James  Beesley  is  to 
be  expunged  from  the  said  list  of  voters,  and  also  the  names  of  other 
voters,  who  were  also  objected  to.  The  appeals  against  the  decision 
in  respect  of  their  names  were  consolidated. 

Kerr,  for  the  appellant.  The  question  is,  what  is  the  meaning  of 
the  expression  "  therewith  "  in  the  27th  section  of  the  Reform  Act  ? 
Has  it  reference  to  time  or  locality  ?  In  Capell  v.  The  Overseers  of 
Aston,  8  Com.  B.  Rep.  1 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  C.  P.  28,  Wilde, 
C.  J.,  threw  out  a  suggestion  that  it  meant  "  local  contiguity  "  ;  and 
this,  it  is  submitted,  is  the  right  construction,  being  the  only  one 
which  satisfies  the  rule  that  every  word  should  have  a  meaning  and 
value  if  possible.  If  "  therewith "  is  held  to  mean  contemporane- 
ously, it  is  a  surplusage,  for  the  words  "  occupied  by  him  as  tenant 
under  the  same  landlord"  imply  that;  and  this  consequence  will 
further  follow,  that  although  the  tenant,  if  he  were  to  cover  the  land 
with  a  building,  cannot  join  the  building  and  the  house  so  as  to  gain 
a  vote.  Powell  v.  Price,  4  Ibid.  105 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  C. 
P.  139,  yet  he  can  join  the  land  if  there  be  no  building. 

[Maule,  J.  The  words  of  the  act  are  very  plain ;  the  voter  must 
occupy  the  house  and  land  at  the  same  time  within  the  borough, 
under  the  same  landlord.] 

Pashley,  for  the  respondent,  was  not  heard. 

Per  Curiam.'^ 

Decision  affirmed,  with  costs. 


The  British  Empire  Mutual  Life  Assurance  Company  v.  Browne.^ 

November  8,  1852. 

Company —  Unilateral  Contract — Execution — Right  to  sue — 7  Sf  8 

Vict.  c.  110,  s.  44. 

By  a  deed  made  between  L.  and  his  wife  of  the  first  part ;  the  defendant  of  the  second ;  the 
plaintiffs,  a  joint-stock  company,  of  the  third,  and  tne  trustees  of  the  company  of  the  fourth, 
m  consideration  of  200i.  advanoed  to  L.  by  the  company  on  the  execution,  X.  and  the  de- 
fendant covenanted  to  pay  an  annuity  to  the  plaintiffs,  and  that  L.  should  keep  on  foot  a 
policy  on  his  own  life,  and  one  upon  his  wife\.  L.  and  his  wife  further  granted  to  the 
trustees  their  interest  in  certain  f^hold  property,  upon  trust  to  pay  thereout,  by  sale  or 
otherwise,  the  arrears  of  the  annuity,  and  pay  over  the  surplus  moneys  received  to  the 
parties  entitled  thereto.  In  an  action  of  covenant  hj  the  company  aeamst  the  defendant 
for  the  non-payment  of  the  annuity,  and  for  not  keepmg  on  foot  the  policies,  the  defendant, 
after  setting  out  the  deed  on  oyer,  pleaded  that  it  was  a  contract  made  on  behalf  of  a  com- 


1  Jervis,  C.  J.,  Maule,  J.  and  Talfourd,  J. 
a  22  Law  J.  Rep.  (n.  s.)  C.  P.  61 ;  16  Jur.  1158. 
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pletely  registered  joint-stock  company,  under  the  7  &  8  Vict  c.  110,  s.  44,  and  that  it  wai 
void  because  it  was  not  executed  with  the  formalities  thereby  required :  — 

ffeldy  that  the  plea  was  bad,  the  contract  not  being  one  made  on  behalf  of  the  company,  and 
being  a  unilateral  one,  on  which  the  covenantee  might  sue  without  executing  it 

Covenant  on  an  indenture  made  between  Loder  and  his  wife  of 
one  part,  the  defendant  of  the  second  part,  the  plaintiffs,  a  joint- 
stock  company,  of  the  third,  and  the  trustees  of  the  company  of 
the  fourth  part,  for  non-payment  of  an  annuity,  and  for  not  keeping 
on  foot  a  policy  of  insurance  on  Loder's  life,  and  another  on  the  life 
of  his  wife. 

Plea — setting  out  the  indenture  on  oyer  as  follows: — "This  inden- 
ture, made  the  5th  of  February,  1851,  between  W.  Loder  and  E.  D^  his 
wife,  of  the  first  part ;  W.  Browne,  the  defendant,  of  the  second  piaot; 
th^  British  Empire  Mutual  Life  Assurance  Company  of  the  third  part, 
and  R.  Cartwright,  F.  Cuthbertson,  J.  Gover  and  W.  Groser,  the  gene- 
ral trustees  of  the  said  company,  —  and  which  said  trustees  and  the 
survivors  and  survivor  of  them,  his  heirs,  &c.,  so  far  as  regards  the  real 
estate  hereinafter  mentioned,  and  the  survivors  and  survivor  of  them, 
&c.,  with  respect  to  the  personal  estate  hereinafter  mentioned,  are  desig- 
nated by  and  included  in  the  expression,  where  the  same  is  hereinafter 
used,  of '  the  said  trustees,'  —  of  the  fourth  part.  Whereas  the  said 
W.  Loder  hath  requested  the  said  company  to  advance  to  him  the  sum 
of  200/.,  which  they  have  agreed  to  do  on  his  granting  to  them  in  con- 
sideration thereof  an  annuity  of  821.  5s.  6a.  for  the  term  of  three 
years,  if  the  several  persons  hereinafter  in  that  behalf  named,  or  the 
survivor  of  them,  shall  so  long  live,  to  be  payable  and  secured  as 
hereinafter  mentioned.  Now,  this  indenture  witnesseth  that  in  con- 
sideration of  the  sum  of  200Z.  sterling  to  the  said  W.  Loder,  upon  the 
execution  hereof  paid  by  the  said  company,  the  receipt  whereof  is 
hereby  acknowledged,  they,  the  said  W.  Loder  and  W.  Browne,  do, 
and  each  of  them  doth  hereby  for  himself  and  themselves  and  their 
respective  heirs,  &c.,  jointly  and  severally  covenant  and  agree  with 
the  said  company,  their  successors  and  assigns,  that  the  said  W.  Lo- 
der, his  heirs,  &c.,  shall  and  will  pay  unto  the  said  company,  their 
successors  or  assigns,  an  annuity  of  82/.  5s.  6d.  sterling,  during  the 
term  of  three  years,  to  commence  from  the  1st  of  February  inst,  if 
T.  Smith,  J.  Martin,  H.  Gover  and  F.  L  Timms,  or  the  survivor  of 
them,  shall  so  long  live,  and  to  be  paid  on  the  first  day  of  each  year 
of  the  said  term,  without  any  deduction  thereout.  The  first  pay- 
ment thereof  to  be  made  on  the  1st  of  February  next,  and  the  last 
payment  thereof  on  the  1st  of  Februaiy,  1854,  if  the  said  term  should 
so  long  continue.  That  the  said  W.  Loder,  his  heirs,  &c.,  shall  and 
will,  until  the  whole  of  the  said  annuity,  and  all  arrears  thereof,  and 
all  costs  and  charges  incident  thereto,  shall  be  fully  paid  and  satisfied, 
k?ep  on  foot  the  two  several  policies  of  assurance  which  the  said 
W.  Loder  has  effected  with  the  said  company,  on  the  lives  qf  himself 
and  of  his  said  wife,  for  200/.  each,  dated  the  4th  of  February,  and 
numbered  respectively  3,756  and  -3,757,  which  he  has  this  day  de- 
posited with  the  said  company  for  better  securing  the  due  payment 
thereon,  then  that  the  said  trustees  may  pay  the  same,  and  that  he, ' 
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the  said  W.  Loder,  his  heirs,  &c.,  shall  ppon  demand  repay  to  them 
the  amount  of  the  moneys  so  paid.    That  for  the  considerations  afore- 
said, and  for  the  better  securing  the  said  annuity,  they,  the  said 
W.   Loder  and   E.  D.  his  wife,  so  far  as  regards  their  estate  and 
interest,  or  the  estate  and  interest  of  the  said  W.  Loder,  in  right  of 
his  said  wife  expectant  upon  and  to  take  effect  upon  the  decease  of 
M.  A.  Maslin,  the  mother  of  the  said   E.  D.  Loder,  do,  and  each  of 
them  doth,  hereby  grant,  bargain,  &c.,  the  said  trustees,  all  that  their 
sixth  part  or  share,  and  all  other  their  share  and  interest  of  and  in  all 
that  freehold  messuage,  &c.,  situate,  lying,  and  l^iug  in  the  parish  of 
Winkfield,  in  the  county  of  Berks,  and  now  in  the  occupation  of  the 
said  M.  A.  Maslin,  or  her  tenants,  and  aU  ways  and  appurtenances  there- 
to belonging,  and  all  the  estate,  right,  title,  and  interest  of  them,  the 
said  W.  Lioder  and  of  his  said  wife,  or  of  either  of  them,  to  the  same, 
to  have  and  to  hold  the  said  premises  unto  the  said  trustees  forever, 
subject  as  hereinafter  mentioned.     That,  for  the  consideration  afore- 
said, they,  the  said  W.  Loder  and  E.  D.  his  wife,  so  far  as  regards 
their  estate  and  interest  or  the  estate  and  interest  of  the  said  W.  Lo- 
der, in  right  of  his  said  wife,  expectant  as  aforesaid,  do,  and  each  of 
them  doth  bargain,  sell,  and  assign  unto  the  said  trustees  all  that 
their  sixth  part  or  share,  and  all  other  their  share  and  interest  of  and 
in  all  that  leasehold,  messuage,  or  tenement  and  premises  situate  and 
being  in  Wardour-street,  Soho,  in  the  said  county  of  Middlesex,  and 
now  ill  the  occupation  of,  &c. ;  and  also  all  other  the  share  and  inter- 
est whatsoever,  present  and  ifuture,  of  them,  of  and  in  all  moneys, 
estate,  and  effects  whatsoever  which  they  are,  or  either  of  them  is  in 
any  way  entitled  to,  under  or  by  virtue  of  the  last  will  and  testament 
of  C.  Maslin,  deceased,  the  father  of  the  said  E.  D.  Loder,  dated  on 
or  about  the  19th  day  of  November,  1839,  and  all  the  right,  title,  &c., 
whatsoever  of  them,  the  said  W.  Loder  and  E.  D.  his  wife,  or  either 
of  them,  to  the  said  hereby  assigned  premises,  to  have  and  to  hold  the 
said  leasehold  premises  unto  the  said  trustees  for  all  the  residue  of  their 
term  and  interest  therein,  save  the  last  day  thereof,  and  all  other  the 
said  personcd  estate,  unto  the  said  trustees  forever.     And  it  is  hereby 
agreed  and  declared,  that  the  said  trustees  shall  stand  possessed  of 
and  interested  in  the  said  premises,  upon  trust  for  securing  the  due 
payment  of  the  said  annuity,  and  for  that  purpose  upon  trust  that  if 
the  said  annuity,  or  any  part  thereof,  shall  at  any  time  be  in  arrear 
for  seven  days  after  the  days  hereinbefore  appointed  for  the  payment 
thereof,  by  and  out  of  the  said  hereby  assigned  premises,  or  by  mort- 
gage or  absolute  sale  thereof  by  public  auction  or  private  contract, 
without  any  previous  notice,  or  by  all  or  any  of  the  said  ways  or 
means,  at  their  discretion,  to  levy  and  raise  such  sum  and  sums  of 
money  as  shall  be  necessary  for  paying  and  satisfying  the  said  annuity 
and  ail  costs  and  charges  which  the  said  company  or  the  said  trus- 
tees shall  or  may  sustain,  expend,  or  be  pul  unto  by  reason  of  the 
non-paym^t  thereof  or  otherwise  in  execution  of  the  trusts  thereof, 
and  do  and  shall  pay  and  apply  the  money  so  to  be  levied  and  raised 
in  and  towards  payment  and  satisfaction  of  the  said  arrears  and  the 
accruing  payments  of  the  said  annuity,  and  all  costs  and  charges, 
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and  pay  the  residue  (if  anji)  unto  the  parties  entitled  to  the  same. 
That  all  contracts,  mortgages,  &c.,  and  things  which  shall  be  entered 
into,  made  and  executed  by  the  said  trustees,  of  or  concerning  the 
said  hereby  assured  premises,  or  any  part  thereof,  shall,  to  all  intents 
and  purposes,  be  as  valid  and  effectual  in  law  as  the  same  would 
have  been  if  the  said  W.  Loder  and  E.  D.  his  wife,  their  or  either  of 
their  heirs,  &c.,  had  actually  joined  in  and  executed  the  same.  That 
the  said  trustees  shall  not  be  answerable  for  any  loss  which  may 
happen  through  their  own  wilful  default ;  and  that  the  receipt  or  re- 
ceipts of  them,  the  a^iid  trustees,  for  any  moneys  payable  to  them  by 
virtue  hereof,  shall  sufficiently  discharge  the  persons  paying  the 
same,  and  who  shall  not  be  liable  to  see  to  the  application  of  such 
moneys,  nor  be  answerable  or  accountable  for  the  loss  or  misapplica- 
tion thereof,  nor  be  obliged  to  inquire  or  ascertain  whether  such  mort- 
gages, or  sales  as  shall  have  been  made  by  the  said  trustees  by  virtue 
hereof  shall  have  been  necessary  for  all  or  any  of  the  purposes  here- 
inbefore mentioned.  And  for  the  better  enabling  the  said  trustees  to 
have,  receive,  and  take  the  hereby  assigned  premises,  they,  the  said 
W.  Loder  and  E.  D.  his  wife,  do  and  each  of  them  doth  hereby 
irrevocably  nominate,  constitute,  and  appoint  the  said  trustees  their, 
his,  and  her  true  and  lawful  attorneys  and  attorney,  to  ask,  demand, 
sue  for,  and  recover,  receive,  and  take  the  payment,  transfer,  and 
assignment  of  the  said  hereby  assigned  premises,  and  every  part  and 
parcel  thereof,  and  on  receipt  thereof  to  make,  sign,  and  give  such 
receipts,  releases,  and  discharges  in  law  for  the  same  as  shall  be 
necessary,  and  in  default  thereof  to  commence  and  prosecute  with 
effect  all  such  actions,  suits,  and  other  proceedings  at  law  and  in 
equity  for  the  recovery  thereof  as  the  said  attorney  shall  be  advised, 
and  generally  to  do  and  perform  all  and  every  such  further  and  other 
acts,  &c.,  in  the  premises  as  he  or  they  shall  think  fit  And  the  said 
W.  Loder,  for  himself  and  his  said  wife,  and  their  respective  heirs, 
&c.,  doth  hereby  covenant  and  declare,  to  and  with  the  said  trustees, 
that  they  have,  or  one  of  them  now  hath  in  himself  or  herself  full  power 
and  absolute  authority  to  charge  all  and  singular  the  said  premises 
hereby  charged  with  the  payment  of  the  said  annuity,  and  convey 
and  assure  the  said  premises  as  aforesaid.  That  the  said  premises 
shall  be  holden  and  enjoyed  without  any  hindrance,  interruption,  claim, 
or  demand  whatsoever  from  or  by  them,  the  said  W.  Loder  and  E.D. 
his  wife,  or  either  of  them,  or  either  of  their  heirs,  &a,  or  any  other 
person  whomsoever,  and  that  free  and  clear,  &c.,  and  discharged  by 
thern  the  said  W.  Loder  and  E.  D.  his  wife,  their  or  either  of  their 
heirs,  &c.,  of,  from  and  against  all  and  all  manner  of  former  estates, 
titles,  &c.  That  they  the  said  W.  Loder  and  E.  D.  his  wife,  their  and 
each  of  their  heirs,  &c.,  and  every  other  person  lawfully  and  equitably 
claiming  any  estate,  right,  title,  or  interest  whatsoever  into  or  out  of 
the  said  premises  hereby  charged  or  conveyed  and  assured,  or  any 
part  thereof,  shall  and  will  at  all  times  hereafter,  upon  e^jery  reason- 
able request  of  the  said  trustees,  but  until  such  mortgage  or  sale  shall 
be  made,  at  the  costs  and  charges  of  the  said  W.  Loder  and  E.  D- 
his  wife,  or  one  of  them,  their  or  one  of  their  heirs,  &c.,  and  after  such 
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sale  or  mortgage,  then  at  the  costs  and  charges  of  the  persons  requir- 
ing the  same,  make,  do,  and  execute  all  such  further  and  other  reason- 
able acts,  deeds,  matters,  and  things  whatsoever,  as  may  be  necessary 
for  the  more  effectually  charging,  granting,  mortgaging,  and  assuring 
the  said  hereby  assured  premises  unto  the  said  trustees,  or  any  mort- 
gagee or  purchaser  thereof.  That  when  and  so  soon  as  by  the  expir- 
ation or  other  sooner  determination  of  the  said  term  of  three  years, 
the  annuity  hereby  granted  shall  cease  to  be  payable,  and  all  arrears 
thereof,  and  all  other  sum  and  sums  of  money  due  and  payable  to 
the  said  trustees  shall  have  been  fully  paid  and  satisfied,  then  these 
presents,  and  every  thing  herein  contained  shall  cease  and  be  void, 
but  subject  and  without  prejudice  to  any  act,  deed,  matter,  or  thing 
which  shall  in  the  meantime  have  been  made  and  done  by  virtue 
hereof.  In  witness  whereof,"  &c.  The  plea  then  alleged,  that  before 
and  at  the  time  of  the  making  of  the  said  supposed  indenture,  the 
plainti^  were,  and  from  thence  hitherto  have  been,  and  still  are  a 
joint-stock  company,  completely  registered  under  the  act  of  parlia- 
ment, 7  &  8  Vict  c  110,  entitled,  "  An  Act  for  the  Registration  Incor- 
poration, and  Regulation  of  Joint-Stock  Companies,"  and  that  the 
said  supposed  indenture  and  the  covenant  in  the  declaration  men- 
tioned was  a  contract  entered  into  on  behalf  of  the  said  joint- 
stock  company  so  completely  registered  as  aforesaid,  and  was  not, 
nor  is  it,  a  contract  for  the  purchase  of  any  article  the  payment 
or  consideration  for  which  did  not  rior  does  not  exceed  the  sum 
of  50/.,  or  for  any  service  the  period  of  which  did  not  or  does  not 
exceed  six  months,  and  the  consideration  for  which  did  not  or  does 
not  exceed  50/.,  and  was  not,  nor  is  it,  a  bill  of  exchange  or  promis- 
sory note.  That  the  said  contract,  indenture,  and  covenant  was  not, 
nor  is  it,  signed  by  two  of  the  directors  of  the  said  company,  and 
sealed  with  the  common  seal  thereof,  or  signed  by  any  officer  of  the 
said  company  on  its  behalf,  thereunto  expressly  authorized  by  any 
minute  or  resolution  of  the  board  of  directors  applying  to  the  parti- 
cular case ;  whereby,  and  by  force  of  the  statute  in  such  case  made, 
the  said  contract,  indenture,  and  covenant  was  and  is  void  and  inef- 
fectual, except  as  against  the  plaintiffs,  being  the  company  on  whose 
behalf  the  same  has  been  made.     Verification. 

Demurrer,  stating  for  grounds,  that  the' matters  of  defence  therein 
pleaded,  do  not  constitute  any  defence,  for  that  they  do  not  make  the 
said  indenture  void  and  ineffectual  against  the  plaintiffs;  that  the 
requisites  therein  alleged  are  not  necessary  for  such  an  indenture; 
that  the  indenture  is  not  a  contract  within  the  meaning  of  the  enact- 
ment of  the  statute  referred  to  in  the  said  plea,  &c. 

Willes,  for  the  demurrer.  This  plea  is  founded  on  the  Joint-Stock 
Companies  Act,  7  &  8  Vict.  c.  110,  s.  44,^  which  for  the  purpose  of 


1 "  That  every  such  contract  shall  be  in  writing,  and  signed  by  two,  at  least,  of  the 

directors  of  the  company,  on  whose  behalf  the  same  shall  be  entered  into,  and  shall  be 

sealed  with  the  common  seal  thereof,  or  signed  by  some  officer  of  the  company  on  its 

.  behalf,  to  be  thereunto  expressly  authorized  by  some  minnte  or  resolution  of  the  boud 

VOL.  XIV.  25 
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regulating  contracts  entered  into  on  behalf  of  joint-stock  companies 
completely  registered  under  the  act  (except  contracts  for  the  purchase 
of  articles  not  exceeding  50/.,  or  for  any  service  not  exceeding  the 
period  of  six  months  and  the  amount  of  50/.,)  enacts,  that  every  such 
contract  shall  be  in  wnriting,  and  signed  by  two  at  least  of  the  direc- 
tors of  the  company  on  whose  behalf  the  same  shall  be  entered  into, 
and  shall  be  sealed  with  the  common  seal  thereof,  or  signed  by  some 
officer  of  the  company  on  its  behalf,  to  be  thereunto  expressly  autho- 
rized by  some  minute  or  resolution  of  the  board  of  directors  applying 
to  the  particular  case  ;  and  that,  in  the  absence  of  such  requisites,  or 
any  of  them,  any  such  contract  shall  be  void  and  ineffectual,  except 
as  against  the  company  on  whose  behalf  the  same  shall  have  been 
made.  The  contract  declared  upon  in  this  case,  and  set  out  in  the 
deed,  is  not  one  which  comes  within  the  provisions  of  the  statute,  as 
it  is  an  unilateral  one,  which  does  not  bind  the  company  to  do  an? 
thing.  But  for  the  case  of  Ridley  v.  The  Plymouth^  Src.  Grinding  cmd 
Baking  Company^  2  Exch.  Rep.  711 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Exch. 
252,  there  would  have  been  no  doubt  about  the  matter.  It  was  not 
necessary,  in  order  to  give  the  company  the  power  to  sue,  that  they 
should  have  executed  the  deed. 

[Maule,  J.  If  execution  was  a  condition  precedent,  then  the  plain- 
tiff's should  have  shown  it 

Jervis,  C.  J.  And  as  I  understand  the  act,  there  could  be  no  exe- 
cution except  in  the  form  given  by  the  statute.] 

But  execution  is  not  a  condition  precedent,  and  unilateral  contracts 
are  not  within  the  statute.  Looking  at  all  the  cases  together,  it  is 
clear  that  covenantees,  who  can  sue,  must  sue,  and  that  covenantees 
may  sue  although  they  have  not  executed,  unless  execution  be  a  con- 
dition precedent.  The  case  of  a  lease  is  the  single  exception.  So- 
prani V.  SkurrOy  Yelv.  18  ;  Pitman  v.  Woodbury^  3  Exch.  Rep.  4 ;  Rose 
V.  Poultouy  2  B.  &  Ad.  822;  s.  c.  1  Law  J.  Rep.  (n.  s.)  K.  B.  5. 

Hugh  Hill,  contra.  This  contract  is  one  which  comes  within  the 
44th  section  of  the  act,  and  is  therefore  void  as  against  the  company; 
and  they  cannot,  therefore,  sue  upon  it     The  authority  of  the  class 

ft 

of  directors  applj-ing  to  the  particular  case  ;  and  that  in  the  absence  c^  such  ptxjmsites, 
or  ofany  of  them,  any  such  contract  shall  be  void  and  ineffectual  (except  as  against  the 
company  on  whose  behalf  the  same  shall  have  been  made)  ;  and  that  every  suck  con- 
tract for  the  purchase  of  any  article,  the  consideration  of  which  doth  not  exceed  the 
sum  of  50/.,  or  for  any  services,  the  period  of  which  doth  not  exceed  six  months,  and 
the  considemtion  for  which  doth  not  exceed  60/.,  entered  into  on  behalf  of  any  joint- 
stock  company,  completely  registered  under  this  act,  may  be  entered  into  by  any 
officer  authorized  by  a  general  by-law  in  that  behalf;  and  that  every  such  contract, 
whether  under  seal  or  not,  shall  immediately  after  the  same  shall  have  been  entered 
into,  be  reported  to  the  secretary  or  other  appointed  officer  of  the  companj'  on  whose 
behalf  the  same  shall  have  been  entered  into,  who  shall  enter  the  same  mto  proper 
books  to  be  kept  for  that  purpose ;  and,  that  if  any  such  contract  be  not  so  reported 
and  entered,  then  the  officer  by  whose  default  such  contract  shall  not  be  so  reported  w 
entered,  shall  be  liable  to  repay  to  the  company  on  whose  behalf  such  contract  may  he 
made  the  amount  of  the  consideration  agreed  to  be  paid  by,  or  on  behalf  of  such  com- 
pany in  respect  oi  such  contract." 
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of  cases  which  are  cited  in  Wetherell  v.  Lcrng'ston,  1  Exch.  Rep.  634 ; 
s.  c.  17  Law  J.  Rep.  (n.  s.)  Exch.  338,  and  which  show  that  a  cove- 
nantee may,  and  must,  sue,  though  no  covenant  has  been  entered  into 
by  him,  is  admitted ;  and  it  is  also  admitted  that  under  the  Statute 
of  Frauds,  the  signature  of  the  party  sought  to  be  charged  is  suffi- 
cient But  the  contract  here  is  clearly  one  mkde  on  behalf  of  the 
company ;  and  it  is,  therefore,  necessary  to  show  that  the  requisites 
of  the  Joint-Stock  Companies  Act  have  been  complied  with.  Here 
the  trustees  of  the  company  are  empowered  to  sell  certain  property  to 
pay  the  arrears  of  the  annuity,  and  are  directed  to  pay  ovei:  the  sur- 
plus to  the  party  entitled.  Therefore,  although  there  is  no  positive  act 
to  be  done  which  would  form  a  ground  of  action  against  the  company, 
still  the  trustees  have  certain  duties  to  perform,  which  shows  that  the 
contract  was  one  made  on  behalf  of  the  company.  There  are  ex- 
ceptions made  in  this  act  with  respect  to  certain  contracts,  and  all 
cases  not  coming  within  those  exceptions  must  be  taken  to  be  sub- 
ject to  the  general  provisions. 

[Maule,  J.  Was  execution  by  this  company  necessary  to  give 
effect  to  the  terms  of  the  deed  ?] 

Either  execution  or  assent  was  necessary ;  and  the  deed,  having 
been  entered  into  on  behalf  of  the  company,  and  not  having  been 
executed  in  the  manner  directed  by  the  act,  is  void  under  the  44th 
section  of  the  act. 

WUleSj  in  reply. 

Jervis,  C.  J.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
judgment  It  is  admitted,  on  the  part  of  the  defendant,  that  the 
statute  applies  only  to  cases  of  contracts  entered  into  on  behalf  of 
the  company,  but  it  is  contended  that  a  more  general  application 
should  be  given  to  those  words,  because  they  are  followed  by  an  ex- 
ception, and  that  every  case  not  within  the  exception  must  come 
within  the  general  rule.  Now,  the  section  of  the  act  in  question  says 
that  contracts  shall  be  executed  in  a  particular  form,  besides  having 
the  other  legal  requisites,  and  that,  if  they  are  not  so  executed,  they 
shall  be  void,  except  as  against  the  company.  Is  this  a  contract 
entered  into  on  behalf  of  the  company  ?  It  appears  to  me  that  it  is 
not.  On  the  deed  set  out,  the  question  is,  whether,  in  effect,  the  con- 
tract is  on  behalf  of  the  company.  It  is  contended  that  it  is,  because 
there  is  a  covenant  on  the  part  of  the  trustees  of  the  company  to  do 
certain  things.  I  apprehend  that  is  not  the  true  meaning  of  the  deed. 
The  meaning  is,  that  a  sum  of  money  is  to  be  advanced,  and  an  an- 
nuity is  to  be  granted  for  the  repayment,  and  there  is  a  condition  that 
certain  property  is  to  be  sold,  to  pay  the  arrears  of  the  annuity.  That 
is  not  a  covenant  on  the  part  of  the  company,  but  a  condition  of  the 
grant  of  money.  In  effect,  it  is  an  engagement  by  the  defendant  and 
others  to  pay  a  sum  of  money ;  and  it  is  equally  binding  whether  the 
company  executed  the  deed  or  not  In  every  case  Jn  which  a  com- 
pany makes  a  contract  to  do  something  in  consideration  of  which 
something  el^e  is  to  be  done,  then  the  contract  is  to  be  made  in  the 
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manner  pointed  out  by  the  act,  in  addition  to  the  usual  formalities. 
If  it  be  not  so  made,  the  company  is  to  be  bound,  but  not  the  other 
party.  That  applies  only  to  the  performance  of  conditions  by  the 
company.  But,  in  the  present  case,  the  contract  being  unilateral,  and 
not  made  on  behalf  of  the  company,  the  statute  does  not  apply. 

Maule,  J.  I  agree  with  the  Lord  Chief  Justice.  Perhaps  the 
object  of  the  section  is  not  very  clear ;  but  the  words  are  clear  enough. 
We  must  consider  whether,  apart  from  the  act,  this  be  a  contract  on 
behalf  of  the  company.  It  is  a  covenant  to  pay  certain  moneys  to 
certain  covenantees.  The  deed  having  been  executed,  it  became  com- 
petent to  them,  without  doing  any  act,  to  sue  on  the  covenant.  That 
is  enough  to  show  that  the  contract  was  not  one  made  on  behalf  of 
the  company.  So  far  I  have  considered  the  case  simply  with  respect 
to  the  general  effect  of  the  deed.  With  respect  to  its  particular  form, 
there  is  no  doubt  at  all  that,  in  whatever  words  the  meaning-of  parties 
may  be  embodied,  the  meaning  being  the  same,  the  words  make  no 
difference. 

Talfourd,  J.  I  am  of  the  same  opinion.  The  only  question  is, 
whether,  within  the  meaning  of  the  act,  the  contract  was  made  on 
behalf  of  the  company,  that  is,  whether  it  was  a  contract  by  which 
the  managers  of  the  company  professed  to  bind  it. 

Judgment  for  the  plairUiffs. 


Winch  v.  Winch.^ 

January  20, 1852.' 

County  Court — Jurisdiction — Devastavit. 

In  an  action  in  the  county  court  to  recover  a  legacy,  under  the  9  &  10  Vict  c  95,  s.  65,  as 
extended  by  the  13  &  14  Vict,  c  61,  s.  1,  the  judge  has  jurisdiction  to  try  a  question  of 
devastaviL 

This  was  an  appeal  from  the  decision  of  the  judge  of  the  County 
Court  of  Kent,  upon  the  following  case:  — "  This  was  an  action  to 
recover  a  legacy  of  50/.,  the  plaintiff*  having,  by  his  particulars,  aban- 
doned any  excess  on  account  of  interest  Charles  Winch,  the  father 
of  the  plaintiff;  died  on  the  7th  January,  1850,  having  by  his  will, 
dated  the  13th  September,  1849,  devised  and  bequeathed  certain  real 
estate,  and  all  his  residuary  personal  estate,  to  Mary  Ratcliffe  and  the 
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defendant,  Amy  Winch,  upon  trust,  to  convert  the  same  into  money, 
and  therewith  to  pay  his  debts  and  funeral  and  testamentary  expenses, 
and  in  the  next  place  to  pay  the  following  legacits,  namely,  to  the 
said  Amy  Winch,  SOL ;  to  each  of  his  sons,   Charles  Winch  and 
John  Winch,  50/.,  and  to  his  son  James,  20/. ;  and  he  directed  that 
such  legacies  should  be  retained  by  and  paid  to  his  said  daughter 
and  sons  respectively,  as  soon  as  his  trustees  should  have  funds  in 
hand  sufficient  for  the  purpose ;  and  he  directed  his  trustees  to  pay 
the  residue  of  the  said  trust  funds  and  moneys  in  manner  in  his  will 
mentioned.    The  will  then  contained  the  following  words :  — '  Whereas 
I  have  lent  my  son  Frederick  Winch,  or  otherwise  paid  or  advanced, 
for  his  use  and  benefit,  several  sums  of  money  to  a  very  large  amount^ 
the  whole  of  which  I  have  forgiven,  with  the  exception  of  the  sum 
of  600/. ;  now  I  do  hereby  will  and  direct  that  the  trustees  and  execu- 
tors of  this  my  will,  shall  allow  him,  my  said  son  Frederick  Winch, 
the  period  of  six  years  to  pay  the  same,  without  interest ;  provided 
he,  my  said  son  Frederick  Winch,  shall  liquidate  such  debt  by  instal- 
ments of  not  less  than  50/.  in  each  of  the  first  five  years  of  such 
period  of  six  years,  the  first  instalment  to  be  paid  at  the  expiration 
of  twelve  calendar  months  from  the  day  of  my  decease ; '  and  the 
testator  appointed  the  said  Mary  Ratcliffe  and  Amy  Winch,  execu- 
trixes, and  he  empowered  them,  '  notwithstanding  any  thing  therein 
contained  -which  might  appear  to  be  construed  to  the  contrary,  to 
compound  or  allow  trnie  for  the  payment  of  any  debt  or  debts  due  to 
his  estate,  whether  by  strictly  legal  evidence  or  not,  and  to  settle  all 
accounts  between  him  and  any  person  or  persons,  on  such  terms  as 
they,  his  said  executrixes,  should,  in  their  discretion,  think  expedient, 
and  to  refer  any  matters  in  difference  relating  to  his  affairs  to  arbitra- 
tion.'   Mary  Ratcliffe  renounced,  and  the  will  was  proved  by  Amy 
Winch  alone,  on  the  5th  February,  1850.     On  the  hearing  of  this 
cause,  assets  were  admitted  to  have  been  received  by  the  defendant, 
to  the  amount  of  2,638/.     It  was  also  admitted  that  she  had  paid  the 
funeral  and  testamentary  expenses  and  debts  of  the  testator,  to  the 
amount  of  2,735/.     It  was  also  admitted  that  no  money  had  been  paid 
by  Frederick  Winch  to  the  defendant  in  respect  of  his  debts,  but  that 
she  had  in  the  month  of  January,  1851,  commenced  an  action  of  debt 
against  him  in  the  Court  of  Exchequer  of  Pleas,  and  obtained  final 
judgment,  in  an  undefended  action,  for  681/.  175.  lOd.,  besides  21/. 
I2s,  Id,  for  interest     The  judgment  was  obtained  on  the  26th  Febru- 
ary, 1851,  but  the  defendant  did  not  take  any  further  proceedings  un- 
der  the  judgment,  until  the  25th  January,  1852,  when  ^fi^fa,  was 
issued,  and  the  stock  in  trade  and  effects  of  Frederick  Winch  (who 
was  a  trader  at  Margate),  were  seized.     The  execution  was,  however, 
defeated  by  the  subsequent  bankruptcy  of  Frederick  Winch.     The 
plaintiff,  under  these  circumstances,  sought  to  charge  the  defendant 
with  assets,  alleging  that  she,  the  defendant,  was  liable  to  the  pay- 
ment  of  the  devastavit.     The  court,  however,  doubting  its  jurisdic- 
tion, gave  judgment  for  the  defendant ;  against  which  the  plaintiff 
appeals.     The  question  for  the  opinion  of  this  court  is,  whether,  un- 
der the  65th  section  of  the  9  &  10  Vict  c.  95,  as  extended  by  the  13 
25* 
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&  14  Vict  c.  61,  the  judge  of  the  county  court  has  jurisdiction  to 
charge  the  defendant,  under  the  above  circumstances,  with  the  pay- 
ment of  the  legacy." 

BpleSj  Sergt,  for  the  appellant  The  plaintiff  contended,  before  the 
county  court  judge,  that  the  defendant  had  been  guilty  of  a  devasta- 
vU  ;  but  the  judge  doubted  whether  he  had  jurisdiction  to  try  a  ques- 
tion of  devastavit,  and  therefore  gave  judgment  for  the  defendant 
In  this  the  judge  was  wrong.  The  9  &  10  Vict  c  95,  s.  65,  enads 
that  "  the  jurisdiction  of  the  county  court  under  this  act  shall  extend 
to  the  recovery  of  any  demand  not  exceeding  20^  which  is  the  whole 
or  part  of  the  unliquidated  balance  of  a  partnership  account,  or  the 
amount  or  part  of  the  amount  of  a  distributive  share  under  an  intes- 
tacy, or  of  any  legacy  under  a  will;"  and  the  13  &  14  Vict  c.  61,  s. 
1,  extends  the  jurisdiction  of  the  county  court  from  20L  to  50L  The 
case  of  Pears  v.  Williams,  6  Exch.  833 ;  s.  c.  6  Eng.  Rep.  445,  decides, 
in  fact,  the  present  case,  for  it  was  ihere  held  that  a  residuary  bequest, 
although  payable  through  the  intervention  of  a  trustee,  is  a  legacy 
within  the  9  &  10  Vict  c.  95,  s.  65,  and  is  consequently,  when  not 
exceeding  50^,  within  the  more  extended  jurisdiction  given  by  the  13 
&  14  Vict  c.  61,  s.  1.  The  jurisdiction  to  try  the  right  to  a  distribu- 
tive share  under  an  intestacy,  or  to  a  legacy,  must  necessarily  com- 
prehend the  power  to  inquire  into  any  waste  of  the  assets. 

The  court  called  on 

ClumneU,  8ergt.,  for  the  respondent  The  question  of  jurisdiction 
to  try  a  devastavit  has  never  been  determined.  In  the  present  case, 
the  defendant,  besides  being  an  executrix,  was  a  trustee,  and  had  no 
right  to  call  in  the  debt  at  an  earlier  period  than  that  fixed  by  the  tes- 
tator ;  and  she  had  besides  a  discretionary  power  <<  to  compound  or 
allow  time  for  the  payment  of  any  debt" 

.  [Maule,  J.     That  amounts  only  to  evidence  for  the  defendant  upon 
a  question  of  devastaviL] 

Jervis,  C.  J.  The  judge  must  clearly  try  the  question.  He  seems 
to  have  forgotten  the  old  maxim  "  to  amplify."  It  would  be  better 
always,  where  a  judge  entertains  only  doubts  as  to  his  jurisdiction, 
and  no  party  questions  his  jurisdiction,  if  he  were  to  exercise  it 
There  must  in  this  case  be  a  new  trial,  but  as  the  point  was  raised, 
not  by  the  parties,  but  by  the  judge  alone,  it  will  be  without  costs. 

New  trial  accordingly- 
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Moore  v.  The  Overseen  of  the  Parish  of  Carisbrooke. 


Moore,    appellant;    The    Overseers   of   the    Parish   of    Caris- 
brooke, respondents.^ 

November.  17,  1852. 

County  Registration  —  Vahie  of  Estate — Mortgage. 

Mortgage  interest  mav  be  apportioned  for  the  purpose  of  ascertaining  whether  the  freehold 
is  of  the  annual  value  of  409.  above  all  charges ;  and  therefore  a  freeholder  is  entitled  to 
be  registered  as  a  voter  for  the  county  in  respect  of  freehold  land  in  the  county  of  the 
annual  value  of  5/.,  although  such  land  is,  with  other  land  of  the  annual  vaJue  of  50^.,  sub- 
ject to  a  mortgage  for  300?,  the  interest  of  which  is  15/.  a  year. 

The  following  case  was  stated  by  the  revising  barrister  for  the  Isle 
of  Wight :  —  "  John  Moore,  the  appellant,  objected  to  the  name  of 
James  Sanders  being  retained  on  the  register  of  voters  for  the  parish 
of  Carisbrooke.  The  name  of  the  said  James  Sanders  stood  thus  in 
the  register  of  voters : — '  Sanders,  James,  —  Carisbrooke  —  Freehold 
land — Carisbrooke  Field,  called  Edward's  Land.'  It  was  proved 
that  the  said  James  Sanders  was  the  owner  of  a  piece  of  freehold 
land,  as  above  described,  of  the  annual  value  of  5Z.,  but  that  this  land 
was,  with  other  land,  of  the  annual  value  of  50i,  belonging  also  to  the 
said  Jan\es  Sanders,^  mortgaged  for  a  sum  of  300/.,  and  that  the 
interest  payable  on  such  mortgage  amounted  to  the  sum  of  15L  by 
the  year.  The  sole  objection  made  to  the  said  James  Sanders  being  on 
the  register  was,  that  he  was  not  entitled  to  a  freehold  estate  of  the 
yearly  value  of  405.  above  all  charges,  inasmuch  as,  such  portion  of 
the  said  mortgaged  premises  being  liable  to  the  whole  of  the  yearly 
interest,  such  interest  could  not,  for  the  purpose  of  conferring  the 
franchise,  without  the  consent  of  the  mortgagee,  be  ratably  appor- 
tioned upon  the  whole  property  containe4  in  the  mortgage.  The 
revising  barrister  was  of  opinion  that  the  mortgage  interest  could  be 
so  apportioned,  and  he  therefore  retained  the  name  of  the  said  James 
Sanders  on  the  list  of  voters.  If  the  court  should  be  of  opinion  that 
the  said  decision  was  erroneous,  the  name  of  the  said  James  Sanders 
was  to  be  expunged  from  the  register  of  voters." 

Pouldeny  for  the  appellant.  The  interest  on  the  mortgage  could 
not  be  apportioned ;  it  is  payable  out  of  all  the  mortgage  land,  and, 
therefore,  the  land  in  respect  of  which  the  vote  is  claimed  is  liable  to 
the  whole  of  the  yearly  interest  of  15/.,  and  consequently  is  not  worth 
40j.  a  year  clear  of  all  charges.  The  revising  barrister  had  no  juris- 
diction to  inquire  into  the  value  of  the  other  lands  which  were  also 
subject  to  the  mortgage,  but  his  power  was  limited  to  the  freehold  in 
the  county  in  respect  of  which  the  right  of  voting  was  claimed. 

Jbrvi8,'C.  J.     According  to  your  argument,  a  man  may  have  a 
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freehold  estate  of  the  annual  value  of  l,000t,  and  yet  be  not  entitled 
to  vote  if  there  be  a  mortgage  on  it,  though  only  for  100^  if  the 
interest  on  the  mortgage  should  exceed  the  annual  value  of  that  por- 
tion of  the  land  in  respect  of  which  the  voter  qualifies.  Why  cannot 
the  interest  be  apportioned  ? 

Maule,  J.  A  person  may  have  two  plots  of  land  in  two  adjoining 
counties,  each  worth  4/.  a  year,  and  the  two  mortgaged  together  for 
a  sum  of  money,  the  interest  of  which  might  be  3^  a  year ;  and  if 
the  appellant's  argument  were  right,  such  person  would  not  be  enti- 
tled to  vote  for  either  county.  In  the  present  case  the  estate  is  sub- 
stantially of  the  annual  value  of  40/.,  clear  of  all  charges,  and  the 
freehold,  in  respect  of  which  the  right  of  voting  in  question  is 
claimed,  is  of  the  annual  value  of  one  eleventh  part  of  the  whole 
estate.  Now,  an  eleventh  part  of  40/.  a  year  is  more  than  405.  a 
year.     The  voter,  therefore,  was  entitled  to  be  registered. 

Decision  affirmed. 


James  v.  Isaac  and  others.^ 
November  10,  1852. 

Salisf action  of  Contract  by  a  Stranger  —  Rescinding  Contract  — 

Pleading. 

To  an  action  in  indebitatus  assumpsit  for  work  and  labor,  the  defendants  pleaded  that  the  debt 
accnied  to  the  plaintiff  under  an  agreement,  by  which  the  plaintiff  agreed  with  the  defend- 
ants to  execute  certain  works,  on  certain  terms,  set  out  in  tne  plea ;  uiat  the  plamtiff,  after 
he  had  commenced  the  works,  stopped  the  same  until  another  agreement  was  made  with 
the  plaintiff  and  one  T.  P.,  set  out  in  the  plea,  and  by  which  the  plaintiff  agreed  with  the 
said  T.  P.,  for  certain  considerations,  to  finish  the  said  w^iks ;  that  the  consideration  mooer 
under  the  last  aereement  was  paid,  and  that  the  plaintiff  accepted  the  same  from  the  laid 
T.  P.  in  fnU  performance  of  such  agreement ;  and  that  the  plamtiff  accepted  the  las^m£n• 
tioned  agreement,  and  the  performance  thereof  by  the  said  T.  P.,  in  satisfaction  and  db- 
charge  of  the  said  agreement  between  the  plaintiff  and  the  defendants :  — 

Hddj  a  bad  plea  on  general  demurrer. 

« 
Indebitatus  assumpsit  for  work  and  labor,  and  on  an  account 
stated.  Plea,  by  two  of  the  defendants,  as  to  the  first  count  of  the 
declaration,  that  the  said  money  in  that  count  mentioned,  accrued  doe 
to  the  plaintiff  under  a  certain  agreement,  made  on  the  1st  Septem- 
ber, 1847,  between  him  and  the  defendants,  whereby  the  plaintiff 
agreed  with  the  defendants  to  execute  and  perform  all  the  works 
necessary  in  the  erection  of  a  church  in  the  parish  of  Malpas,  in  the 
county  of  Monmouth,  agreeably  to  certain  plans,  specification,  and 
detail  of  the  same,  numbered  firom  1  to  16  inclusive,  provided  for 
that  purpose  by  one  John  Pritchard,  Esq.,  architect,  the  whole  of  the 
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said  works  to  be  performed  for  the  sum  of  1,140/.,  and  to  the  entire 
satisfaction  of  the  said  John  Pritchard,  the  architect  therein  engaged. 
And  the  said  defendants  further  say,  that  after  the  making  of  the* 
said  agreement  the  plaintiff  commenced  the  said  works  and  the 
said  building  of  the  said  church,  according  to  the  said  plans  and 
specification,  and  continued  and  proceeded  with  the  same  until 
the  1st  August,  1850,  when  the  said  works  and  the  said  building  of 
the  said  church  were  finished  and  completed.  And  the  said  defend- 
ants further  say,  that,  during  the  progress  of  the  said  works  and  of 
the  said  building,  and  before  the  18th  February,  1850,  divers  sums  of 
money,  amounting  in  the  whole  to  a  large  sum,  to  wit,  580/.,  were 
paid  to  the  plaintiff  under  the  said  agreement,  and  by  the  plaintiff 
received,  as  instalments  of  the  said  sum  of  1,140/.,  for  and  in  respect 
of  the  said  works  and  building  of  the  said  church  as  aforesaid ;  that 
after  the  plaintiff  had  so  received  the  said  sum  of  580/.,  and  before 
the  said  18th  February,  1850,  to  wit,  on  the  26th  January,  1850,  the 
plaintiff  discontinued  the  said  works  and  the  said  building  of  the 
said  church,  and  refused  to  continue  the  same,  or  to  allow  the  same 
to  be  proceeded  with,  until  he  received  payment  of  certain  further 
sums  of  lnoney,  to  wit,  amounting  to  320/.,  as  instalments  of  the  said 
sum  of  1,140/.,  for  and  in  respect  of  the  said  building  of  the  said 
church.  And  the  said  defendants  further  say,  that  the  plaintiff  did 
then  stop  the  said  works,  and  the  same  remained  so  stopped  until  a 
certain  day  and  year,  to  wit,  the  18th  February,  1850.  And  the  said 
defendants  further  say,  that  thereupon,  from  and  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  a  certain  agreement  was  made 
between  the  plaintiff  and  one  Thomas  Prothero,  of,  &c.,  which  said 
agreement  was,  and  is,  in  the  words  and  figures  following,  that  is  to 
say — "  Whereas  I,  Benjamin  James,  of  the  town  of  Newport,  builder, 
having  agreed  to  erect  the  new  church  at  Malpas,  mentioned  in  the 
within  specification  and  accompanying  drawings,  for  the  sum  of 
1,140/.,  have  proceeded  with  the  said  work,  and  the  building  is  now 
roofed  and  covered  in,  and  I  have  received  on  account  thereof  the 
sum  of  580/. ;  and  whereas,  in  consideration  of  the  sum  of  200/.,  to 
be  paid  to  me  by  Thomas  Prothero,  of  Malpas^ourt,  as  follows  — 
50/.  now  down,  the  receipt  of  which  I  acknowledge ;  of  50/.  more  on 
the  4th  day  of  March  next ;  of  5Q/.  more  on  the  18th  day  of  March 
next;  and  the  remaining  50/.  on  the  4th  day  of  April  next — I  do 
hereby  agree  with  the  said  Thomas  Prothero  to  complete  and  finish 
in  all  respects  the  said  new  church,  according  to  the  said  pfans  and 
specification,  so  that  the  same  shall  be  ready  for  consecration  and 
opening  on  the  1st  day  of  May  next,  and  further,  that  for  the  sum 
that  wUl  remain  ubpaid  to  me  for  erecting  and  completing  the  said 
church,  I  will  accept  and  depend  on  such  subscriptions  as  have  been 
promised,  or  can  be  raised  to,  and  by,  the  Rev.  W.  D.  Isaac ;  and 
farther,  that  the  expense  of  the  steeple  in  the  turret,  and  of  the  two 
additional  windows  in  the  chancel  over  the  communion-table,  shall 
he  paid  out  of  the  subscriptions  of  Mrs.  Phipps  and  the  Rev.  Tho- 
mas Prothero.  Dated  the  18th  February,  1850."  That  the  said 
Benjamin  James,  in  the  said  agreement  mentioned,  is  the  plaintiff  in 
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this  suit,  and  that  the  said  Rev.  Thomas  Prothero,  in  the  said  agree- 
ment also  mentioned,  was  another  and  different  person  from  the  said 
*  Thomas  Prothero,  party  to  the  said  agreement ;  and  that  the  said 
Thomas  Prothero,  party  to  the  said  agreement,  did,  on  the  said  4th 
March,  and  on  the  18th  March,  and  on  the  4th  April,  1850  (all  which 
days  elapsed  before  the  commencement  of  this  suit),  respectively,  pay 
to  the  plaintiff  the  sum  of  150/.,  making  up  in  the  whole,  with  the 
said  sum  of  50L  in  the  said  agreement  mentioned,  and  thereby  ac- 
knowledged to  be  paid,  the  sum  of  200L  in  the  said  agreement  men- 
tioned ;  and  the  plaintiff  accepted  and  received  the  same  of,  and  from, 
the  said  Thomas  Prothero,  in  full  and  complete  performance  of  the 
said  agreement  so  entered  into  between  the  plaintiff  and  the  said 
Thomas  Prothero  as  aforesaid.  That  the  plaintiff  accepted  and 
received  the  last-mentioned  agreement,  and  the  performance  thereof 
by  the  said  Thomas  Prothero,  in  satisfaction  and  discharge  of  the  said 
agreement  between  the  plaintiff  and  the  defendants  so  made  as  afore- 
said, and  of  the  performance  thereof  by  the  defendants.  Verification. 
Special  demurrer  thereto,  on  the  ground,  inter  alia,  that  the  plea 
amounted  to  the  general  issue. 

Lushj  in  support  of  the  demurrer.  The  plea  shows  that  there  was 
an  executory  agreement,  under  which  the  work  was  done,  and  that, 
before  the  defendants  became  indebted,  something  took  place,  which, 
if  it  amounts  to  any  thing,  would  have  the  effect  of  making  the  de- 
fendants never  indebted.  If  the  plea  admits  any  thing  to  have  been 
due,  it  does  not  avoid  it  by  showing  a  satisfaction.  The  plea  is  also 
bad  on  general  demurrer. 

Raymond,  contra.  In  the  first  place,  the  plea  cannot  be  objected  to 
on  special  demurrer,  as  the  Common-law  Procedure  Act,  15  &  16 
Vict  c.  76,  8.  51,  has  abolished  special  demurrers.  The  act  is  retro- 
spective, and  applies  to  demurrers  which  were  pending  at  the  time 
the  act  passed.^ 

[The  court  said  they  would,  if  necessary,  consult  the  other  judges 
on  this  point,  but  they  wished  the  plea  to  be  argued  first  as  on  gene- 
ral demurrer.] 

The  plea  is  good  in  substance ;  it  sufficiently  shows  that  the  plain- 
tiff agreed  to  look  to  a  particular  party  for  his  remuneration,  instead 
of  looking  to  the  defendants.  With  respect  to  the  agreement  being 
made  by  the  plaintiff  with  a  third  person,  the  case  of  Belshaw  v. 
Bushy  17  Jur.  67;  s.  c.  ante,  p.  269,  shows  that  that  is  no  objection, 
and  that  satisfaction  of  a  debt  by  a  stranger  may  be  adopted  and 
relied  on  by  the  defendant  in  bar  of  the  action. 

[Maule,  J.  In  Belshaw  v.  Bttsh,  the  court  said  that  it  appeared  to 
them,  in  that  case,  that  the  biU  given  by  Mr.  Bush  must  be  taken  to 


^  The  arguments  on  this  point  have  been  omitted,  as  in  tibis  case  it  became  after- 
terwards  unnecessaiy  to  decide  it;  and  the  point  has  been  since  detennined  in  Pwkom 
▼.  Sonstery  16  Jur.  1001 ;  s.  c.  post. 
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be  a  conditional  payment  on  behalf  of  the  defendant,  and  that  it 
might  be  adopted,  and  had  been  adopted,  by  the  defendant.  To 
make  the  present  case  analogous  to  that,  it  must  be  shown  that  the 
contract  was  purported  to  be  made  for  the  benefit  of  the  defendants, 
and  that  they  have  adopted  it] 

It  b  submitted  that  these  defendants  might,  and  have  adopted  this 
agreement. 

[As  to  the  plea  not  amounting  to  the  general  issue,  Smart  v.  H//de^ 
8  M  &  W.  723,  was  cited.] 

Lush^  in  reply,  was  directed  by  the  court  to  confine  his  argument 
to  the  question  of  the  plea  being  sufficient  in  substance.  This  case 
is  very  different  from  that  of  Belshaw  v.  Bush^  for  here  there  is  no 
accord  and  satisfaction  of  the  first  contract ;  but  before  any  debt  is 
due  under  it,  a  new  contract  is  made  with  a  stranger,  the  effect  of 
which,  if  any  thing,  is  to  rescind  the  first  contract.  Now,  to  rescind  a 
contract,  both  the  parties  to  it  must  consent. 

[Maule,  J.  Is  there  nothing  in  the  plea  to  show  that  Prothero  was 
not  acting  on  behalf  of  the  defendants,  ^ o  as  to  enable  the  defend- 
ants afterwards  to  adopt  it  ?] 

No;  nothing  of  the  kind ;  he  does  not  profess  to  be  acting  for  the 
defendants ;  and,  for  aught  that  appears  to  the  contrary,  the  defend- 
ants still  may  hold  the  plaintiff  liable,  under  the  first  contract,  to  build 
the  church.  The  agreement  with  Prothero  is  wholly  a  collateral 
agreement 

Jervis,  C.  J.  I  think  that  is  an  answer  to  it.  The  plea  is  bad  in 
subsliince,  and  it  becomes  therefore  unnecessary  for  us  to  decide  the 
question  with  respect  to  the  special  demurrer. 

Maulej  Cresswell,  and  Talfourd,  JJ.,  concurred. 

Judgment  for  the  plaintiff . 


Barrow  and  others,  appellants ;  Buckmaster,  respondent.^ 

November  17  and  20,  1852. 

Parliament  —  County  Vote  —  Apportionment  of  Rent  Charge  — 
Charges  — %  Hen.  6,  c.  7  — 10  Hen.  6,  c.  2— 18  Geo.  2,  c.  18,  s.  5. 

The  owner  of  freehold  land,  on  which  was  a  rent-charge,  granted  a  part  of  it  in  fee,  subject 
to  a  certain  proportion  of  the  rent-charge.  The  conveyance  contained  covenants  by  the 
grantor  to  pay,  and  to  indemnify  the  grantee  agamst  the  remainder ;  there  was  also  a  power 
of  distress  to  the  grantee  over  the  residue  of  the  land  in  case  he  were  compelled  to  pay 

1  17  Jur.  117. 
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more  than  his  proportion.    The  rent-charge  was  thus  fairly  apportioned,  and  the  residne 
of  the  land  was  sufficient  to  meet  its  proportion :  — 

Held,  that  in  estimating  the  value  of  the  grantee's  land  with  reference  to  the  county  franchise, 
the  apportioned  part  only  of  the  rent-charge  was  to  be  deducted  from  the  annual  value;  for 
that  the  "  charges  "  to  be  deducted,  under  the  8  Hen.  6,  c.  7,  and  the  subsequent  statnte, 
were  such  as  were  ultimately  payable  out  of  the  land,  and  not  what  were  primarily  charged 
upon  it 

Semble.  that  in  the  absence  of  the  covenant  of  indemnity  and  power  of  distress,  the  same  d^ 
duction  only  would  be  made,  the  rent-charge  being  apportionable,  at  least  in  equity. 

The  following  case  was  stated  by  the  revising  barrister  for  the 
southern  division  of  Lancashire :  —  "  Henry  Buckmaster  objected  to 
the  names  of  Corby n  Barrow  and  seven  others  being  retained  on 
the  list  of  voters  for  the  township  of  Hulme,  upon  the  same  state  of 
facts  and  upon  the  same  points  of  law,  and  the  appeals  are  accord- 
ingly consolidated.  The  facts  of  the  case  are  as  follows:  —  The 
several  persons  whose  names  are  objected  to,  claimed  to  be  entitled 
to  a  vote  in  respect  of  an  undivided  share  of  two  freehold  houses 
which  they  each  held.  The  ground  upon  which  these  houses  stand, 
forms  part  of  a  plot  of  ground  w^hich  was,  on  the  31st  July  last,  and 
still  is,  charged  with  and  liable  to  an  original  chief  rent,  being  a  per- 
petual yearly  rent  of  lAL  Is.  7d.,  payable  out  of  the  same  to  an  origi- 
nal grantor,  with  the  usual  power  of  distress.  The  fee-simple  of  the 
plot  of  land  in  question,  subject  to  the  chief  rent  above  mentioned, 
became  vested  in  C.  D.,  J.  L.,  and  G.  W.,  who  granted  that  portion 
of  it  on  which  the  two  houses  stand  in  fee-simple  to  the  parties 
claiming  to  vote,  and  others,  to  the  number  of  ten  altogether,  as 
tenants  in  common.  The  deed  by  which  such  grant  was  made,  reci- 
ted that  the  said  C.  D.,  J.  L.,  and  G.  W.,  were  seised  of  the  fee- 
simple  of  the  land  on  which  the  houses  stand,  '  subject,  nevertheless, 
with  other  hereditaments,  messuages,  and  premises  now  belonging  to 
the  said  conveying  parties,  to  a  perpetual  yearly  rent  of  14/.  1^.  7i' 
The  deed  then  went  on  to  grant  the  land  on  which  the  two  houses 
stand  to  the  parties  above  named,  *  subject  only  to  a  proportion, 
namely,  the  sum  of  4/.  55.  of  the  said  yearly  rent'  The  conveying 
parties  then  covenanted  to  pay  the  remainder  of  the  said  chief  rent 
of  14/.  Is.  ld.y  namely,  the  sum  of  9/.  16^.  Id.,  and  to  keep  the  grantees 
indemnified  against  all  losses,  damages,  expenses,  and  proceedings 
that  might  arise  by  reason  of  the  non-payment  of  the  said  9/.  I65. 7i, 
and  further  covenanted,  if  default  should  be  made  in  the  payment  of 
the  9/.  16s.  Id.,  or  any  part  thereof,  and  the  grantees  should  be  re- 
quired to  pay  the  same  or  any  part  thereof,  that  thereupon  it  should 
be  lawful. for  the  grantees  to  enter  and  distrain  for  so  much  as  should 
have  been  required  to  be  paid  upon  the  remainder  of  the  said  plot  of 
land.  The  grantees  then  covenanted  with  the  grantors  in  a  similar 
manner  that  they  would  pay  their  proportion  of  the  said  chief  rent  of 
14/.  Is.  Id.,  namely,  the  sum  of  4/.  5^.,  and  gave  a  similar  indemnity 
and  power  of  disfcess  in  case  of  default  made.  The  objection  made 
to  these  parties  was,  that  their  freehold  share  of  the  two  houses,  was 
not  of  the  requisite  value  to  confer  a  vote.  If,  for  the  purpose  of 
conferring  a  vote,- the  annual  value  of  the  houses  is  to  be  calculat- 
ed, after  deducting  any  further  portion  of  the  original  chief  rent 
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charged  and  payable  as  aforesaid,  than  the  sum  of  4/.  5^.,  being  the 
proportion  above  named,  the  value  of  the  houses  would  not  be  suffi- 
cient to  confer  a  vote  on  the  parties.  If  no  further  portion  of  the 
original  chief  rent  than  the  said  sum  of  4/.  5^.  was  to  be  taken  into 
account  by  way  of  deduction,  in  ascertaining  the  value  of  the  houses, 
and  the  houses  to  be  considered  for  that  purpose  as  liable  only  to 
the  payment  of  the  said  sum  of  4/.  55.,  the  value  of  the  houses  would 
be  sufficient  to  confer  a  vote  on  the  several  parties  hereunder  named. 
I  decided  that,  as  the  land  on  which  the  houses  stand  is  still  liable, 
in  conjunction  with  the  rest  of  the  plot,  to  the  whole  chief  rent  of 
14/.  Is.  7(Lj  though  the  parties  have  a  collateral  indemnity  against 
the  payment  of  more  than  the  above-mentioned  portion  of  it,  the 
value  is  insufficient,  and  I  disallowed  the  votes,  and  removed  the 
names  from  the  register." 

Byles^  Serg.,  (Aspland  was  with  him,)  Nov.  17,  for  the  appellants. 

[Maule,  J.  It  does  not  appear  from  the  case  that  the  whole  land 
over  which  the  rent-charge  extends  is  of  sufficient  value  to  meet  it. 
It  was  then  agreed  that  it  should  be  taken  that  the  whole  land  was 
sufficient,  and  that  the  part  not  conveyed  to  the  appellants  was  suffi- 
cient to  meet  the  balance  of  9L  16s.  7rf.,  and  that  the  rent-charge  had 
been  fairly  apportioned.] 

This  case  depends  on  the  construction  of  the  8  Hen.  6,  c.  7;  10  Hen. 
6,  c.  2 ;  and  18  Geo.  2,  c.  18,  and  closely  resembles  the  last  —  Moore  v. 
The  Overseers  of  Carisbrooke^  17  Jur.  116 ;  s.  c.  ante,  p.  295.  In  that 
case,  after  the  mortgage  was  apportioned,  the  land  was  worth  more  than 
40s.  a  year,  and  the  mortgagor  was  held  entitled  to  a  vote ;  and  there 
can  scarcely  be  a  distinction  drawn  between  a  mortgage  and  a  rent- 
charge.  The  question  to  be  considered  in  this  and  similar  cases  is 
simply  what  the  land  is  actually  worth  to  the  claimant  after  he  has  put 
in  motion  and  exhausted  all  the  remedies  he  has  in  respect  of  it.  There 
is  here  an  express  covenant  to  indemnify  should  the  grantees,  of  the 
land  be  compelled  to  pay  beyond  the  share  of  the  rent  charge  appor- 
tioned on  their  land ;  and  there  is  also  a  remedy  by  distress  given 
them ;  and  even  withoYit  these  remedies  they  would  be  entitled,  if 
not  at  law,  at  least  in  equity,  to  have  the  charge  apportioned  and 
contribution  enforced.  Story's  Eq  Jur.,  ss.  474  et  seq. ;  Gary,  3 ; 
and  see  Curtis  v.  Spitty^  1  Bing.  N.  C.  756.  And  the  result  is,  that 
each  portion  of  the  land  must  bear  its  share,  and  no  more.  This  has 
heen  already  decided  in  the  case  of  a  mortgagor.  Moore  v.  Caris- 
brooks;  The  Middlesex  case,  2  Peckw.  103 ;  Elliott  on  Elections,  84, 
2d  ed.  Suppose  a  man  were  to  grant  a  rent-charge  of  100/.  out  of 
land  worth  500/.  a  year,  and  then  to  devise  the  land  in  equal  portions 
to  five  persons,  though  the  share  of  each  would  be  100/.  a  year,  yet, 
if  the  revising  barrister's  decision  be  right,  not  one  of  the  five  would 
he  entitled  to  a  vote. 

Nov.  20.  Cowling,  for  the  respondent.  Before  the  8  Hen.  6,  c.  7, 
theseisin  of  a  freehold,  of  whatever  amount,  and  however  charged, 
conferred  a  vote.     That  statute  laid  down  a  general  rule,  requiring  a 
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freehold  of  the  value  of  40^.  by  the  year,  above  all  charges.  The 
statute  must  be  construed  as  if  we  were  living  at  the  time  it  passed ; 
it  looks  only  to  the  issues  of  real  property ;  and  the  meaning  of  "  all 
charges "  must  be,  all  charges  which  exist  as  legal  charges  on  the 
land,  being  "  payable  "  out  of  it,  whether  paid  or  not,  18  Geo.  2,  c.  18, 
s.  5 ;  and  this  includes  a  rent-charge  which  issues  out  of  the  land, 
though  it  may  override  other  lands.  Gilb.  Rents,  154.  The  power 
given  to  the  sheriff  of  examining  "  each  chooser,"  how  much  he  may 
expend  by  the  year,  confirms  this  view.  It  could  not  be  contemplated 
that  the  sheriff  was  to  examine  into  such  a  complicated  matter  as  this 
would  be,  if  the  questions  as  to  whether  the  charges  had  been  duly 
apportioned,  and  whether  the  other  land  was  sufficient  to  meet  their 
proportion,  were  to  be  gone  into.  The  covenant  of  indemnity  here  is 
not  shown  to  bind  the  heirs,  or  there  might  have  been  no  arrange- 
ment at  all  with  the  owners  of  the  rest  of  the  land  overridden  by  the 
rent  charge.  Is  the  sheriff  to  examine  into  all  this  ?  If  so,  he  would 
in  many  cases  have  to  examine  other  persons,  but  the  act  only  men- 
tions the  examination  of  the  voter.  "  What  he  may  expend  "  cannot 
be  taken  literally ;  it  must  mean  what  he  can  expect  to  expend,  after 
providing  for  the  charges  to  which  his  land  is  primarily  subject.  But 
the  matter  is  not  resinlegra\  the  statute  has  always  been  construed 
literally,  and  not  equitably,  that  the  voter  must  have  a  legal  estate  of 
40^.  above  all  charges.  Hey  wood  County  Elect,  62,  63 ;  see,  also, 
•  Shep.  &  War.  The  case  of  Moore  v.  The  Overseers  of  Carisbrooke^ 
has  no  bearing  on  this  case.  The  case  of  mortgages  stands  on  pecu- 
liar grounds,  and  depends  entirely  on  the  7  &  8  Will.  3,  c.  25,  s.  7. 
Before  that  statute,  the  mortgagor,  when  the  mortgage  was  in  fee, 
had  no  vote,  however  great  the  ultimate  value  of  the  land  beyond  the 
charge.  That  statute  bore  peculiar  reference  to  mortgages.  The 
effect  of  it  was  to  convert  the  legal  into  an  equitable  charge.  Lite- 
rally, it  made  a  mortgage  no  charge  at  all,  and  it  was  so  decided  ia 
The  Cricklade  case,  2  Peckw.  103,  note  ;  s.  c.  2  Lud.  Elec.  Gas.  471. 
All  the  consequences  of  the  mortgage,  being  merely  an  equitable 
charge,  follow.  It  is  not  primarily  a  charge  over  any  particular  part 
of  the  mortgaged  land,  but  is  equitably  distributed,  and  is  only  a 
charge  on  any  particular  part  if  there  is  a  failure  as  to  the  interest 
See  The  Middlesex  case,  2  Peckw.  103,  and  The  Bedfordshire  case^  2 
Lud.  Elec.  Gas.  452.  Rent-charges  must,  therefore,  be  considered 
with  reference  to  one  act  —  mortgages  with  reference  to  another. 

[Maule,  J.  The  stat  Will.  3,  gives  the  mortgagor  the  right  to 
vote,  leaving  the  qualification  as  to  value  to  be  computed  as  under 
the  old  act.] 

Byles,  Sergt,  in  reply.  The  true  meaning  of  the  8  Hen.  6,  is  "  sa- 
tisfy the  sheriff  that  you  have  405.  a  vear  to  expend  out  of  the  land 
after  all  charges  have  been  duly  satisfied."  The  only  questioa  is,  has 
he  a  beneficial  interest  out  of  the  land  of  the  amount  of  40^.  Lee  v. 
Hutchinson^  8  G.  B.  16,  s.  c.  1  Eng.  Rep.  329.  In  that  case,  at  p.  19, 
Maule,  J.,  says,  "  Having  the  land  means  having  an  interest  in  it, 
legal  or  equitable ;  to  entitle  him  to  vote,  the  party  must  have  an  inte- 
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rest  in  land  of  the  clear  yearly  value  of  40^. ; "  and  Williams,  J.,  at  p.  24, 
"  The  different  statutes  that  have  since  passed  upon  the  subject  pre- 
clude us  from  taking  the  strict  lawyer-like  view  of  the  word  '  charge,' 
in  the  8  Hen.  6,  c.  7,  and  compel  us  to  adopt  the  popular  meaning." 

[Jervis,  C.  J.  It  has  struck  me  all  along  that  Lee  v.  Hutchinson 
was  decisive  of  the  question.] 

Whether  there  were  an  indemnity  against  the  rest  of  the  rent  or  not, 
the  law  would  apportion  the  charge,  and  the  sheriff  would  have  no 
difficulty  in  ascertaining  the  truth  of  the  voter's  qualification.  There 
is  no  distinction,  for  the  present  purpose,  between  a  rent^charge  and 
a  mortgage.  The  remedy  in  the  two  cases  is  similar — in  the  one, 
ejectment  and  action  ;  in  the  other,  distress  and  action. 

[He  also  cited  Webb  v.  Aston^  5  Man.  &  G.  30.] 

Jervis,  C.  J.  I  think  that  the  decision  of  the  revising  barrister  was 
wrong,  and  that  the  claimants  were  entitled,  under  the  circumstances, 
to  have  their  names  placed  on  the  register  of  voters.'  The  case  does 
not  state,  but  it  is  admitted  that  it  must  be  taken,  that  the  residue  of 
the  land  is  sufficient  to  answer  the  balance  of  the  rent-charge  beyond 
the  4/.  5^.,  and  that  the  rent-charge  was  properly  apportioned.  It 
seems  to  me  that  the  amount  which  ought  to  be  deducted  from  the 
annual  value  of  the  land  in  respect  of  which  the  votes  are  claimed  is 
iL  55.,  and  not  the  full  sum  of  14/.  1^.  7d.,  which,  however,  no  doubt, 
is  issuing,  and  distrainable  for,  out  of  every  inch  of  the  land.  It  is 
admitted  that  the  question  depends  on  what  is  the  true  construction 
of  the  8  Hen.  6,  c  7,  modified  slightly  by  the  subsequent  statutes,  10 
Hen.  6,  and  18  Geo.  2.  By  the  original  statute  the  voter  must  have 
a  legal  freehold  of  40^.  by  the  year,  above  aU  charges.  What  this 
means  must  be  gathered  from  the  other  parts  of  the  statute,  which 
are  an  exposition  of  the  qualification  required ;  and  from  them  we 
find  that  the  sheriff  is  to  examine  every  "  chooser,"  as  the  elector  is 
called,  "  how  much  he  may  expend  by  the  year."  The  correct  view, 
therefore,  of  the  statute  appears  to  me  to  be  that  taken  by  my  brother 
Byles,  namely,  what  is  the  result  after  exhausting  all  legal  remedies 
—  might  the  claimant  fairly  expect  to  have  a  sufficient  sum  then  left 
to  qualify  him  ?  If  the  rent-charge  were  apportioned  he  would  re- 
ceive more  than  40^.,  and  he  might  therefore  tell  the  sheriff  he  had 
40*.  by  the  year  to  expend.  But  it  was  objected  that,  inasmuch  as 
the  land  is  Uable  to  the  charge  of  14/.  Is.  7d.,  he  cannot  expend  40^. 
But  though  he  is  legally  liable  to  pay  that  sum  in  the  first  instance, 
yet  he  will  be  entitled,  at  law  or  in  equity,  to  receive  an  apportion- 
ment from  the' owners  of  the  other  land  over  which  the  rent-charge 
extends,  and  after  he  has  taken  an  account  with  them  he  would  be 
able  to  expend  405.  I  did  not  quite  follow  Mr.  Cowling's  argument 
as  to  the  analogy  between  this  case  and  the  case  of  a  mortgage. 
When  once  the  statute  of  Will.  3  substituted  the  equitable  estate 
for  the  legal  freehold  required  by  the  former  acts,  then  the  same  rule 
attaches,  and  the  value  of  the  equitable  estate  required  must  be  the 
same,  and  calculated  in  the  same  way  as  that  of  the  legal  freehold. 
The  case  of  Moore  v.  The  Overseers  of  Carisbrooke,  decided,  that  in 
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the  case  of  an  equitable  estate  the  actual  legal  ch^ge  was  not  to  be  de- 
ducted, but  that  the  substantial  value  of  the  land,  when  all  the  reme- 
dies had  been  exhausted,  is  what  must  be  looked  at,  and  the  same  rale 
must  apply  to  a  legal  estate.  Lee  v.  Hutchinson  confirms  this  propo- 
sition, that  the  substantial  value  is  to  be  looked  at,  and  that  the  owner 
of  the  land  has  a  right  to  a  vote  if  he  has  40^,  issuing  therefrom  in 
the  result 

Maule,  J.  I  am  of  the  same  opinion.  I  think  the  voter  is  within 
statute  8  Hen.  6,  namely,  that  he  is  in  a  position  to  expend  405.  by 
the  year.  It  was  pointed  out  by  my  brother  Byles,  and  not  disput^ 
by  Mr.  Cowling,  that  notwithstanding  the  claimant's  land  might  be 
distrained  upon  for  14Z.  Is.  Id.  a  year,  yet  he  may  enable  himself  to 
spend  405.  out  of  this  land.  Mr.  Cowling,  however,  says  that  the 
meaning  of  that  statute  is,  not  that  he  must  be  able  to  expend  40*. 
after  enforcing  all  his  remedies  and  rights,  but  that  he  must  have  40*. 
beyond  any  thing  that  may  be  primarily  charged  upon  the  land ;  but 
Mr.  Cowling  has  not  shown  any  good  reason  why  that  should  be  the 
meaning  of  the  statute.  The  words  of  the  statute  are  intended  to 
point  out  the  requisite  pecuniary  means  of  the  voters,  and  not  the 
quantity  or  quality  of  their  estate  ;  they  are  not  words  of  technical 
description,  but  of  a  popular  nature.  The  subject  of  inquiry  by  the 
sherifi  is  to  be  whether  "the  chooser  may  expend  405.  by  the  year" — 
words  less  technical  I  cannot  conceive.  On  the  inquiry  the  voter 
would  say,  "  I  can  spend  405.,  for  although  I  may  have  to  pay  14^  Is. 
Id.^  yet  I  can  get  back  9/.  I65.  Id.  from  other  persons,  and  then  I  have 
more  than  405.  left."  I  think,  therefore,  that  the  statute  has  been 
properly  expounded  by  my  brother  Byles.  The  main  argument  of 
Mr.  Cowling  has  no  direct  bearing  on  the  question  before  the  court 
The  whole  scope  of  that  argument,  as  far  as  I  could  understand  it, 
turned  on  the  statute  of  Will.  3,  (which  takes  away  the  right  of  vot- 
ing from  mortgagees  and  trustees  not  in  possession),  and  the  supposed 
general  analogy  between  this  case  and  that  of  a  mortgagor  claiming 
to  vote,  when  it  becomes  a  question  how  far  the  interest  he  has  to 
pay  may  be  the  subject  of  deduction.  Mr.  Cowling  argues  that  that 
analogy  is  not  a  valid  one  ;  yet,  even  if  his  argument  were  logically 
correct,  still  it  would  leave  the  main  question  upon  the  construction 
of  the  8  Hen.  6  untouched.  Now,  although  I  think  the  view  which 
the  court  takes,  sufficiently  supported  by  the  direct  argument  derived 
from  the  construction  of  the  8  Hen.  6,  yet  I  may  also  add  that  I  think 
the  argument  of  Mr.  Cowling  invalid.  That  ingenious  argument 
turned  upon  this  mode  of  deding  with  the  statute  of  'Will.  3.  The 
statute  takes  away  the  right  of  voting  from  the  mortgagee  not  in  pos- 
session, and  says  that  the  mortgagor  shall  vote ;  and  that,  says  Mr. 
Cowling,  is  equivalent  to  turning  the  equitable  estate  into  a  legal  one, 
and,  by  so  doing,  conversely  turns  the  legal  liability  into  an  equitable 
liability  for  the  purposes  of  the  franchise  ;  so  that,  in  effect,  the  mort- 
gagee's right  to  his  interest  (though  a  legal  charge  as  between  him- 
self and  the  mortgagor)  shall,  for  election  purposes  only,  be  an  equi- 
table right,  and,  as  it  were,  an  equitable  charge  on  the  land.     Thus, 
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having  got,  not  the  thing,  but  the  mere  words  into  the  act,  he  says  we 
must  deal  with  it  with  reference  to  the  word  "  equitable,"  and  that 
thus  the  charge  comes  to  be  equitably  distributed  over  the  whole  land. 
This  mode  of  dealing  with  the  statute  is  clearly  inadmissible.  You 
must  not  substitute  for  the  words  actually  used  other  words  capable 
of  some  meaning  which  you  wish  to  impose,  but  which  the  original 
words  would  not  admit  of,  and  then  deal  with  the  statute  as  if  it  act- 
ually contained  the  substituted  words.  I  am  the  more  satisfied  with 
the  view  I  take,  for,  giving  all  the  weight  to  Mr.  Cowling's  argument 
which,  if  valid,  it  could  have,  its  only  effect  is  that  of  diminishing  the 
weight  of  some  decisions  which  have  been  applied  to  the  present 
case,  such  as  Lee  v.  Hutchinson^  which  certainly,  in  a  great  measure, 
substantiates  this  view.  The  question  is  simply,  what  are  "  charges  " 
which  are  to  be  deducted?  The  8  Hen.  6,  clearly  intended  to  confine 
the  franchise  to  persons  possessed  of  a  certain  position  in  society  with 
respect  to  landed  property.  The  effect  of  that  statute  was  somewhat 
modified  by  subsequent  statutes ;  but  taking  the  statutes  together, 
after  all,  what  is  to  be  looked  to  is,  what  is  the  pecuniary  ability  of 
the  claimant  arising  out  of  the  land  after  all  his  rights  and  liabilities 
with  respect  to  it  have  been  adjusted  ?  If  he  has  then  40^.  by  the 
year  to  expend,  I  should  say  he  was  the  sort  of  man  the  statute 
intended. 

Williams,  J.  Both  from  the  principle  and  intention  of  the  sta 
tutes,  I  think  we  ought  not  to  look  further  than  the  amount  of  the 
charge  which  can  ultimately  fall  on  the  terre-tenant ;  and  looking 
thus  at  the  land  before  us,  it  appears  that,  v/hen  all  rights  have  been 
exercised  and  contribution  enforced,  any  amount  which  the  claimant 
can  be  called  upon  to  pay  will  not  diminish  his  interest  below  405.  by 
the  year. 

Talfourd,  J.  I  think  the  "  charges  "  in  the  statute  are  to  be  taken 
to  mean  such  as  leave  the  parties  charged  able  to  expend  40^.  after 
they  have  been  properly  satisfied.  Mr.  Cowling  said  the  statute  must 
be  expounded  as  at  the  time  of  its  passing,  and  that  legal  estate  then 
only  was  contemplated.  But  the  inference  I  draw  is,  that  we  ought 
to  calculate  the  amount  issuing  out  of  the  land  after  all,  practical 
deductions  have  been  made.  Lee  v.  Hutchinson  is  the  exact  converse 
of  this  case. 

Decision  reversed^  without  costs. 
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Foster  and  others  v.  The  Oxford,  Worcester,  and  Wolverhamp- 
,   TON  Railway  Company.^ 

Janaary  24,  1852. 

Company  —  Director — Contract  6y,  toith  Company — Companies 
Clauses  Consolidation  Actj  8  4*  9  Vict  c.  16,  55. 85,  86. 

The  85th  section  of  the  Companies  Clauses  Consolidation  Act,  8  &9  Vict.  c.  16,  enacts,  that 
*'  no  person  interested  in  any  contract  with  the  company  shall  be  capable  of  being  a  direc- 
tor, and  no  director  shall  be  capable  of  being  interested  in  an^  contract  with  the  com- 
pany during  the  time  he  shall  be  a  director."  The  86th  section  enacts,  that  "  if  any 
director,  at  any  time  subsequent  to  his  election,  be  either  directly  or  indirectly  concerned 
in  any  contract  with  the  company,  then  the  oflSce  of  such  director  shall  become  vacant,  and 
he  shall  cease  from  voting  or  acting  as  a  director: — 

Hddj  that  if  a  contract  be  entered  into  by  a  director  with  the  company  after  his  election,  it  is 
not  rendered  void,  but  the  office  only  of  a  director  is  vacated. 

Covenant  by  three  plaintiffs  against  an  incorporated  company  for  not  accepting  eoods  ac- 
cording to  a  mutual  agreement  under  seal.  Flea,  that  at  the  time  of  making  me  agree- 
ment one  of  the  plaintiffs  was  a  director  of  the  company :  — 

Hddi  bad  on  general  demurrer. 

Covenant.  The  declaration  stated  a  breach  of  covenant  by  the 
defendants,  in  not  accepting  a  certain  quantity  of  iron  rails,  according 
to  articles  of  agreement  under  seal,  ^which  were  set  out  at  length), 
by  which  the  plaintiffs  agreed  to  supply,  and  the  defendants,  incorpo- 
rated by  the  name  of  "  The  Oxford,  Worcester,  and  Wolverhampton 
Railway  Company,"  agreed  to  accept  and  pay  for,  17,560  bridge  rails. 
Plea,  that  before  and  at  the  time  of  the  making  of  the  said  supposed 
articles  of  agreement,  and  of  the  contract  therein,  and  thereby  evi- 
denced and  expressed,  the  said  John  Barker,  one  of  the  plaintiffs,  was 
a  director  of  the  said  Oxford,  Worcester,  and  Wolverhampton  Rail- 
way Company.     General  demurrer. 

Jan.  24.  Phipson,  in  support  of  the  demurrer.  The  question  here 
turns  upon  the  construction  of  the  85th  section  of  the  Companies 
Clauses  Consolidation  Act,  8  &  9  Vict  c.  16,  which  enacts,  "  that  no 
person  holding  an  office  or  place  of  trust  or  profit  under  the  company, 
or  interested  in  any  contract  with  the  company,  shall  be  capable  of 
being  a  director ;  and  no  director  shall  be  capable  of  accepting  any 
other  office  or  place  of  trust  or  profit  under  the  company,  or  of  being 
interested  in  any  contract  with  the  company,  during  the  time  he  shaU 
be  a  director."  It  is  submitted  that  this  does  not  avoid  the  contract, 
but  merely  disqualifies  the  director  who  enters  into  the  contract  from 
being  a  director,  and  therefore  that  the  plea  is  bad.  That  this  is  the 
true  construction  is  shown  by  the  86th  section,  in  connection  with 
which  the  85th  section  must  be  read.  The  86th  section  is,  « If  any 
of  the  directors,  at  any  time  subsequent  to  his  election,  accept  or  con- 
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tinue  to  hold  any  other  oflSce  or  place  of  trust  or  profit  under  the 
company,  or  be  either  directly  or  indirectly  concerned  in  any  contract 
with  the  company,  or  participate  in  any  manner  in  the  pronts  of  any 
work  to  be  done  for  the  company,  &c.,  then  in  any  of  the  cases  afore- 
said, the  office  of  such  director  shall  become  vacant,  and  thenceforth 
he  shall  cease  from  voting  or  acting  as  a  director."  From  this  it  is  ' 
evident  that  the  legislature  contemplated  the  possibility  of  a  director 
continuing  to  hold  an  office  of  pront,  &c.,  after  his  election  as  a  direc- 
tor, and  the  same  interpretation  must  apply  to  a  contract ;  conse- 
quently a  contract  entered  into  by  him  would  not  be  void ;  but  in 
either  case  the  same  consequence  must  follow,  that  is,  the  office  of 
director  becomes  vacant 

[Maule,  J.  There  is  no  averment  in  the  plea  that  Barker  was  inte- 
rested in  the  contract.  The  two  sections  taken  together  clearly  con- 
template that  a  director  may  take  an  office  of  profit  under  the  com- 
pany;  but  that  if  he  does,  he  becomes  disqualified  to  act  as  a  director ; 
and  so  of  a  contract] 

Sect  87  shows  that  that  is  so ;  for  by  that  section  the  legislature 
clearly  points  out,  by  implication,  that  it  is  the  office  of  a  director 
that  is  vacated,  and  not  the  contract ;  for  it  says,  "  Provided  always, 
that  no  person,  being  a  shareholder  or  member  of  any  incorporated 
joint-stock  company,  shall  be  disqualified  or  prevented  firom  acting  as 
a  director  by  reason  of  any  contract  entered  into  between  such  joint- 
stock  company  and  the  company  incorporated  by  the  special  act ;  but 
no  such  director,  being  a  shareholder  or  member  of  such  joint-stock 
company,  shall  vote  on  any  question  as  to  any  contract  with  such 
jomt-stock  company."  Now,  if  the  penalty  intended  by  the  legisla- 
ture to  attach  in  general  on  a  director  being  interested  in  a  contract 
with  the  company  had  been  the  vacating  of  the  contract,  the  proviso 
in  the  87th  section,  for  the  special  case  of  a  member  of  a  joint- 
stock  company,  would  have  been,  that  the  contract  in  such  a  case 
should  not  be  void ;  not  that  the  member  of  the  joint-stock  company 
should  not  be  disqualified  as  a  director.  Taking,  therefore,  the  three 
sections  together,  it  is  abundantly  clear  that  the  object  of  the  act  is 
to  render  a  person,  already  interested  in  a  contract  with  the  companv, 
ineligible  for  a  director,  and  to  vacate  the  office  of  director  if  he  should 
subsequently  become  interested  in  a  contract,  but  in  neither  case  to 
avoid  the  contract 

Cfrai/y  contra.  By  the  85th  section  a  director  is  prohibited  from 
entering  into  a  coni^act  with  the  company,  and  consequently  the  con- 
tract, if  he  does  so,  is  void.  The  first  part  of  the  section  says  a  con- 
tractor shall  not  be  capable  of  being  a  director,  i.  e.  if  elected,  his 
election  is  void.  The  second  part  says  a  director  shall  not  be  capa- 
ble of  being  a  contractor,  i.  e.  if  a  contract  is  entered  into  by  him,  the 
contract  is  void.  And  there  is  good  reason  for  holding  the  contract 
void ;  for,  otherwise,  a  director  having  a  vote  in  bringing  about  his 
own  contract,  the  interest  of  the  shareholders  at  large  might  be  seri- 
ously prejudiced ;  and  if,  by  the  interpretation  the  plaintiffs  contend 
for,  a  director  is  to  be  allowed  to  contract,  the  very  object  of  the  legis- 
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lature,  which  was  to  protect  the  general  body  of  the  shareholders 
from  the  jobbing  and  disadvantageous  contracts  of  the  directors,  will 
be  defeated.  The  85th  section  was  obviously  meant  to  give  security 
and  protection  to  the  shareholders,  by  rendering  it  impossible  for  a 
director  to  make  a  contract  for  himself  with  the  company. 

[Jervis,  C.  J.  Then  you  would  enlarge  the  language  of  the  act 
in  order  to  obviate  the  mischief  you  say  is  intended  to  be  prevented 
by  the  legislature  ?] 

Perhaps  so,  if  that  were  necessary ;  but  the  words  of  section  85  are 
large  enough,  and  quite  capable  of  this  meaning.  As  to  the  86th 
section,  that  was  intended  to  meet  a  different  state  of  circumstances. 
Suppose,  for  instance,  a  director  takes  an  interest  in  a  contract  as  the 
legal  representative  of  a  deceased  relative,  with  whom  the  contract 
was  originally  made,  he  is  simply  disqualified,  and  the  contract  is  not 
avoided,  as,  indeed,  it  would  be  unjust  that  it  should  be,  having  been 
legal  in  its  inception.  To  such  a  case  the  86th  section  would  apply. 
But,  on  the  other  hand,  if  a  director  himself  enters  into  a  contract, 
the  85th  section  applies,  and  the  contract  is  void. 

[Maule,  J.  Suppose  a  man  enters  into  a  contract  with  the  com- 
pany, and  is  afterwards  elected  a  director  during  the  continuance  of 
the  contract  ?] 

The  first  part  of  the  85th  section  applies —  the  election  is  void  for 
any  practical  purpose. 

[Maule,  J.  The  office  of  director  is  clearly  vacated  by  the  86th 
section.] 

Phipson^  in  reply.  There  is  no  distinction,  for  the  present  purpose, 
between  the  taking  an  ofllice  of  profit  and  the  entering  into  a  contract 
with  the  company.  One  is  at  a  loss  to  conceive  what  the  effect  of 
the  86th  section  can  be  when  it  says,  "  that  if  a  director,  subsequent 
to  his  election,  shall  accept  or  continue  to  hold  an  oflSce  of  trust,  &C., 
or  be  concerned  in  a  contract  with  the  company,  the  office  of  director 
shall  be  vacated,"  except  only  to  vacate  the  office  of  director.  That 
section,  therefore,  clearly  shows  that  the  85th  section  was  never  meant 
to  render  null  the  contract  Moreover,  section  87  expressly  recog- 
nizes that  contracts  may  exist  between  a  director  and  the  company. 

Jervis,  C.  J.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  the 
judgment  of  the  court  No  doubt  the  mischief  pointed  out  by  Mr. 
Gray  may  exist ;  but  it  is  not  because  a  presumed  intention  of  the 
legislature  may  not  be  carried  out  by  our  decision,  that  we  are,  on 
that  account,  to  enlarge  the  language  used,  and  to  cause  a  larger  pe- 
nalty to  attach  to  a  contract  entered  into  by  a  director,  than  is  expressly 
enacted  by  the  legislature  itself.  I  think  that,  looking  at  the  three  sec- 
tions together,  it  is  clear  that  a  director,  by  contracting,  vacates  his  office, 
and  that  the  contract  is  not  rendered  void.  The  87th  section  says 
that  no  person  shall  be  disqualified  from  acting  as  a  director  of  a  com- 
pany by  reason  of  the  company  entering  into  a  contract  with  a  joint- 
stock  company  of  which  he  is  a  member ;  but  if  Mr.  Gray's  interpre- 
tation of  the  85th  section  be  right,  still  the  contract  itself  is  void, 
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and  the  proviso  6f  the  87th  section  gives  no  sensible  qualification  to 
the  general  enactment  of  the  85th  section.  I  think,  therefore,  that 
that  section  simply  means,  that  if  a  person  is  concerned  in  a  contract 
with  the  compdLuy,  ipso  facto  he  becomes  disqualified  as  a  director; 
and  that  that  is  the  only  penalty  which  attaches,  and  that  the  contract 
b  not  wholly  prohibited. 

Maule,  J.  I  am  of  the  same  opinion,  and  for  the  reasons  given  by 
the  Lord  Chief  Justice. 

Cresswell,  J.  The  statute  does  not  say  that  the  contract  shall 
be  void,  but  points  out  the  consequences  of  such  a  contract  being 
entered  into,  namely,  the  disqualification  of  the  director. 

Williams,  J.  The  statute  disqualifies  the  director,  but  does  not 
avoid  the  contract. 

.    Judgment  for  the  plaintiffs. 


Little  r.  The  Newport,  Abergavenny,  and  Hereford  Railway 

Company.^ 

November  25,  1852. 

Railway —  Tunnel  —  Deviation —  Railways  Clauses  Consolidation  Act, 
1845,  8  Vict.  c.  20,  ss.  13, 14, 15. 

The  effect  of  the  1 3th,  14th,  and  15th  sections  of  the  Railways  Clauses  Consolidation  Act, 
1845,  8  Vict  c  20,  taken  together,  is,  in  the  case  of  a  tunnel,  marked  in  the  deposited 
plans,  that  the  tunnel  must  be  made  in  the  exact  position  indicated,  and  that  the  line  can- 
not deviate  at  all  at  that  portion  of  it  without  the  consent  required  by  the  13th  section,  or 
special  powers  in  ^e  local  act. 

A  T^way  company,  therefore,  without  havinc  this  consent  or  special  powers,  wrongfully 
deyiatcd  where  a' tunnel  had  been  marked,  have  not  the  dut^  imposed  upon  them  of  con- 
structing a  tunnel  in  Uie  corresponding  portion  of  the  deviatmg  lino. 

Qiuere,  whether  a  similar  construction  of  the  act  does  not  apply  in  the  case  of  all  "  engineer- 
ing woi^  ?  " 

Semble,  that  a  tunnel  made  "  by  cut  and  cover"  is  a  tuniftl  within  the  meaning  of  the  act 

Covenant.  The  first  count  recited  that,  before  the  passing  of  the 
act  of  parliament  by  which  the  defendants  were  incorporated,  the  pro- 
visional committee  agreed  with,  and  promised,  the  plaintiff,  in  con- 
sideration of  his  withdrawing  his  opposition  to  the  bill,  that,  in  the 
event  of  its  passing,  the  raih-oad  should  be  carried,  at  a  certain  por- 
tion of  it  nearest  the  plaintiflPs  house,  by  means  of  a  tunnel;  that 
after  the  act  passed,  the  defendants  covenanted  with  the  plaintiff  to 
perform  all  such  agreements  and  promises  as  had  been  made  by  the 
provisional  committee.     Breach,  that  the  defendants  had  not  carried 
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the  railway  by  means  of  a  tunnel,  according  to  thfe  said  agreement 
and  promise.  The  second  count  recited  that,  after  the  said  company 
had  been  provisionally  registered,  the  said  provisional  committee 
caused  to  be  depositea  with  the  clerk  of  the  peace  of  the  county  of 
Monmouth,  a  certain  plan,  in  pursuance  of  the  standing  orders  of 
the  house  of  commons ;  [the  plan  was  then  set  out ;]  that  the  centre 
of  the  three  black  lines  delineated  on  the  said  plan  was  intended  to 
show  the  then  intended  line  of  the  said  proposed  railway,  and  the  other 
two  of  the  said  three  black  lines  were  intended  to  show  the  limits 
within  which  the  said  company  then  proposed  to  be  empowered  by 
the  said  act  to  make  such  deviation  in  the  construction  of  the  said 
railway  from  the  said  centre  line  as  by  the  said  act  the  said  company 
are  empowered  to  make,  and  the  numbers  on  the  said  plan  were  in- 
tended to  refer,  and  did  refer,  to  certain  corresponding  numbers  in  the 
book  of  reference  deposited  by  the  said  provisional  committee  with 
the  said  clerk  of  the  peace  at  the  same  time  as  the  said  plan,  accord- 
ing to  the  said  standing  orders ;  whereby  it  appeared,  as  the  fact 
was,  that  the  plaintiff  was  the  owner  and  occupier  of  one  parcel  of 
land,  and  was  also  the  occupier  of  certain  other  parcels  of  land 
respectively,  abutting  on  the  intended  line  of  railway ;  that  after  the 
passing  of  the  said  act  of  parliament,  by  a  certain  indenture  made 
between  the  plaintiff  and  the  defendants,  the  defendants  covenai|ted 
with  the  plaintiff  that  if  the  defendants,  in  making  the  said  railway, 
should  cause  the  same  to  deviate  from  the  said  line  so  marked  and 
delineated  on  the  said  plan  by  the  said  centre  line,  and  should  make 
their  said  railway  otherwise  than  in  the  said  last-mentioned  line;  bat 
within  the  said  limits  of  deviation ;  and  if,  at  the  time  of  the  making 
of  the  said  railway  in  the  said  deviating  line,  the  defendants  shonld 
be  bound  to  carry  the  said  railway  through  so  much  of  the  said 
deviating  line  as  should  pass  opposite  to  the  spot  indicated  on 
the  said  centre  line  in  the  said  plan  by  the  words  and  fignres, 
"  tunnel  374  yards,"  by  means  of  a  tunnel,  then  the  defendants 
would  carry  so  much  of  the  said  deviating  line  by  means  of  a 
tunnel;  that,  after  the  making  of  the  said  indenture,  the  defend- 
ants made  the  said  railway,  and  in  so  making  the  same  caused  the 
said  railway  to  deviate  from  the  said  centre  line,  and  made  the  same 
otherwise  than  in  the  said  last-mentioned  line,  but  within  the  said 
limits  of  deviation.  It  was  then  alleged  that  the  defendants,  at  the 
time  of  the  making  of  the  said  railway  in  the  said  deviating  line, 
were  bound  to  carry  so  much  of  the  said  deviating  line  as  passed 
opposite  to  the  said  spot  where  the  said  tunnel  was  indicated  as  afore- 
said by  means  of  a  tunnel.  Breach,  that  the  defendants  carried  and 
made  the  said  portion  of  the  deviating  line  otherwise  than  by  a  tun- 
nel. Pleas,  first,  to  the  first  count,  a  traverse  of  the  alleged  agree- 
ment between  the  plaintiff  and  the  provisional  committee ;  secondly, 
to  the  second  count,  that  the  defendants,  at  the  time  of  making  the 
said  railway  in  the  said  deviating  line,  were  not  bound  to  cany  so 
much  of  the  said  deviating  line  as  is  described  in  the  said  count  by 
means  of  a  tunnel.  Issues  thereon.  At  the  trial,  before  Jervis,  C.  J.» 
at  the  sittings  in  London,  after  Trinity  term,  1852,  it  appeared  that 
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the  action  was  directed  to  be  tried  by  the  Lords  Justices  of  Appeal,  and 
that  the  covenant  alleged  in  the  second  count  was  a  fictioA  agreed  on 
to  try  the  liability  of  the  company  to  make  a  tunnel  on  the  deviating 
line,  as  set  out  in  that  count,  A  verdict  was  found  for  the  plaintiff 
on  the  second  issue,^  with  leave  to  the  defendants  to  move  to  enter  it 
for  them.  It  was  admitted  that  a  tunnel,  made  as  a  tunnel,  could 
not  be  made  on  the  deviating  line,  but  that  a  tunnel  made  by  "  cut 
and  cover"  could  be  made. 

Nov.  4.     Bramwelly  Q.  C,  having  obtained  a  rule  accordingly, 

Nov.  25.  Orowdefy  Q.  C,  Byles^  Serg.,  Barstow^  and  M.  A.  Shee, 
showed  cause.  The  question  for  the  court  is  the  construction  of  the 
13th  and  15th  section^  of  the  Railways  Clauses  Consolidation  Act.^ 
It  is  admitted  that  a  tunnel  could  be  made  on  the  deviation  by  "  cut 
and  cover;"  and  though  the  other  side  contended,  on  moving  the  rule, 
that  this  was  not  a  tunnel,  this  contention  was  by  no  means  success- 
ful with  the  court. 

[Jervis.  C.  J.  I  do  not  think  the  court  intended  to  grant  a  rule  as 
to  that.] 

It  may  be  taken,  then,  that  a  tunnel  is  possible  on  the  deviating 
line.  The  plaintiff  contends  that  the  true  construction  of  the  13th 
and  15th  sections,  taken  together,  is,  that  where  a  tunnel  is  marked 
to  be  made  at  any  place,  the  line  must  deviate,  if  it  deviates  at  all, 
with  all  its  incidents  —  that  is,  that  a  tunnel  must  also  be  made  in 
the  deviating  line. 

[Maule,  J.  On  the  form  of  issue  raised  on  the  second  count  you 
must  show  that  the  defendants  were  entitled  to  deviate,  and  then, 
having  deviated,  were  bound  to  make  a  tunnel.  It  may  very  well  be 
that  the  true  construction  is,  that  where  a  tunnel  is  marked  you  can- 


^  The  yerdict  on  the  first  issue  was  found  for  the  defendants.  A  rule  nisi  (which 
was  refused)  was  moyed  for  by  Crowder,  Q.  C,  Not.  5,  for  a  new  trial,  on  the  ground 
of  improper  rejection  of  evidence ;  but  no  report  of  that  part  of  the  case  is  necessary. 
^Tte  loUowing  are  Ae  material  parts  of  the  13th,  14Ui,  and  15th  sections :  — 
Sect  13  enacts,  that  **  where,  in  any  place,  it  is  intended  to  carry  the  railway  on  an 
&rch  or  arches,  or  other  Tiaduct,  as  marked  on  the  said  plan  or  section,  the  ^ame  shall 
W  made  accoidingly ;  and  where  a  tunnel  is  maiked  on  the  said  plan  or  section,  as  in- 
tended to  be  made  at  any  place,  the  same  shall  be  made  accordingly,  unless  the  owners, 
lessees,  and  occupiers  of  tne  land  in  which  such  tunnel  is  intended  to  be  made  shall 
'^^Mttent  that  the  same  shall  not  be  so  made." 

.  Sect  14.  "  It  shall  not  be  lawftd  for  the  company  to  deviate  from,  or  alter,  the  gra- 
<i*ento,  curves,  tunnels,  or  other  engineering  woi^  descrfl)ed  on  the  said  plan  or  sec- 
^»  except  within  the  following  bmits,  and  under  the  following  conditions."  Then 
follow  clauses  as  to  ^adients  and  curves,  and  then  "  it  shall  be  lawful  for  the  company 
to  make  a  tunnel,  not  marked  on  the  said  plan  or  section,  instead  of  a  cutting,  or  a  via- 
duct instead  of  a  solid  embankment,  if  authorized  by  a  certificate  from  the  board  of 
tiade." 

Sect  15.  "  It  shall  be  lawful  for  the  company  to  deviate  from  the  line  delin^ted  on 
^  plans  deposited,  provided  that  no  such  deviation  shall  extend  to  a  greater  distance 
«>an  the  limits  of  deviation  delineated  on  the  said  plans,  nor  to  a  greater  extent,  m 
P^  through  a  town,  village,  or  lands  continuously  built  upon,  than  ten  yards,  or 
^where  to  a  greater  extent  than  one  hundred  yards  from  the  said  Ime,   «c. 
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not  deviate  at  all.  This  is  an  act  of  parliament  intended  to  operate 
on  future  railway  acts,  and  it  might  well  have  provisions  that  ordi- 
narily would  be  applicable  enough,  although  great  inconvenienoe 
might  arise  if  they  were  applied  to  certain  cases,  and  for  these  cases 
there  should  be  a  clause  in  the  special  act 

Jervis,  C.  J.  That  was  what  was  urged  at  the  trial  by  the  de- 
fendants' counsel,  that  if  the  plaintiff  wanted  a  tunnel  with  no  devi- 
ation in  this  spot  he  should  have  got  a  clause  introduced  in  the 
special  act 

Maule,  J.  If  the  act  said  in  the  most  express  terms  that  there 
should  be  no  deviation  where  a  tunnel  is  marked,  I  cannot  see  that 
any  inconvenience  need  arise,  and  therefore  the  argument  from  incon- 
venience is  not  valid  against  this  construction,  where  the  intentioD  is 
not  so  clearly  expressed.  I  can  imagine  that  there  are  provisions  in 
this  act  which  would  be  inconvenient,  in  the  extremest  degree,  in 
many  cases,  but  then  the  act  leaves  it  open  to  provide  in  the  partica- 
lar  acts  when  the  general  clauses  would  be  inconvenient ;  so  that  when 
the  particular  act  has  no  provision  for  allowing  a  deviation  in  a  par- 
ticular place,  notwithstanding  there  is  a  restriction  or  deviation  in  the 
general  act  from  the  fact  of  a  tunnel  being  shown  there,  then  it  may 
well  be  that  the  restriction  must  be  held  to  remain  in  operation. 
Matters  depending  on  the  physical  conformation  of  particular  locali- 
ties are  of  all  things  the  most  fit  for  special  legislation.  Now,  putting 
out  of  the  question  for  a  moment  the  actual  words  used  in  the  act,  I 
should  say  that  the  convenient  construction  would  be  the  one  that 
would  leave  the  landowner  quiet  when  he  once  saw  a  tmmei  pro- 
posed, and  not  compel  him  to  watch  the  act,  lest  a  possible  deviation 
might  deprive  him  of  his  tunnel;  that  would  be  convenient  for  him; 
and  then  let  the  company  make  all  the  tunnels  put  down  in  the  plan, 
and  if  they  want  to  deviate,  let  them  apply  for  a  special  clause  in 
their  act,  thus  giving  notice  to  the  landowner.  If  this  interpretation 
be  the  true  one,  that  when  a  tunnel  is  shown,  there  can  be  no  devia- 
tion without  special  powers  or  consent  from  the  landowner  or  occu- 
pier, the  defendants  are  entitled  to  succeed  on  this  issue ;  for  if  they 
have  no  power  to  deviate,  they  can  have  no  obligation  to  make  a 
tunnel  in  then:  deviating  line,  whatever  other  liabilities  they  may  have 
incurred  by  deviating  wrongfully.] 

Surely  it  does  not  lie  in  the  defendants'  mouth  to  say  that  they 
have  committed  a  trespass ;  and  in  answer  to  a  charge  by  us  of  hav- 
ing done  wrong  by  not  making  a  tunnel  on  our  land,  to  say,  "  We 
have  previously  committed  another  wrong,  for  we  have  deviated,  and 
therefore  we  are  not  bound  to  make  a  tunnel  where  we  have  devi- 
ated." 

J  Maule,  J.  If  a  compulsory  order  to  make  a  tunnel  is  not  pro- 
ed  by  the  statute  as  a  remedy  to  be  used  against  the  company  in 
case  of  deviation,  you  have  your  remedy  by  trespass :  that  surely  is 
not  an  inadequate  remedy.] 

The  action  of  trespass  would  not  remedy  the  injury  done  to  a  man's 
land ;  it  may  be  most  important  to  him  that  the  surface  should  not  be 
disturbed,  and  that  the  railroad  should  be  covered  over. 
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[Jervis,  C.  J.  You  would  be  able  to  compel  that,  by  bringing  an 
action  of  trespass  every  time  a  train  passed,  unless  you  have  been 
improvident  enough  to  sell  the  whole  land.] 

Suppose,  on  the  faith  of  having  a  tunnel,  we  have  sold  the  land, 
then,  as  the  defendants  deviate  through  their  own  land,  ease  is  the 
only  remedy  we  should  have  —  an  inadequate  remedy,  not  commen- 
snrate  with  the  injury  and  annoyance.  But  the  deviation  in  the  act 
is  mentioned  in  general  terms ;  the  13th  section  does  not  say  that 
you  must  not  deviate  where  there  is  a  tunnel  marked,  nor  does  the 
the  15th  section  make  any  exception  in  the  power  of  deviation,  ex- 
cept as  to  the  distance  from  the  centre  line.  So  that  the  reasonable 
construction  of  the  two  sections  is,  that  where  a  tunnel  is  marked 
"  in  any  place "  in  the  line,  a  tunnel  must  be  made  at  that  place, 
whether  actually  in  the  original  centre  line  or  in  the  corresponding 
part  of  the  deviating  line ;  and  the  limit  of  deviation  in  the  15th  sec- 
tion will  be  100  yards  in  general,  but  in  the  case  of  a  tunnel,  only  to 
the  extent  to  which  a  tunnel  is  possible.  By  this  interpretation  no 
inconvenience  accrues  either  to  the  landowner  or  the  company ;  the 
one  is  sure  of  getting  a  tunnel  where  he  expects  it,  and  the  others 
know  that  they  can  only  deviate  to  the  extent  to  which  the  physical 
conformation  of  the  locality  will  allow  them,  by  affording  depth  for 
a  tunnel. 

[Maule,  J.  A  tunnel  is  a  very  special  kind  of  work ;  the  act  treats 
it  in  connection  with  viaducts,  &c.  It  may  well  be  that  the  legisla- 
ture intended  that  the  landowner  and  company  should  have  a  specific 
warning  where  it  must  be  constructed,  namely,  in  the  very  place 
shown  on  the  plan,  "  the  same  shall  be  made  accordingly."  More- 
over, the  length  of  a  tunnel  is  marked  on  the  plan,  and  that  might  be 
altered  by  deviation.] 

So  is  the  length  of  land  to  be  taken  of  each  owner,  and  yet  that 
abo  might  be,  and  frequently  is,  altered  by  deviation.  All  that  is 
required  is,  that  the  plan  should  show  whereabouts  a  tunnel  is  to  be 
made. 

[Jervis,  C.  J.  By  deviation  within  the  limits,  the  line  may  possi- 
bly be  carried  where  a  tunnel  would  be  necessary,  though  none  is 
marked  on  the  plan ;  could  the  company  make  that?] 

There  is  a  clause  providing  for  such  a  case. 

[IVIaule,  J.  That  is  in  the  14th  section,  and  that  section  appears 
to  be  very  important,  though  neither  side  have  alluded  to  it ;  it  seems 
conclusive  against  any  general  power  of  deviation  in  the  case  of  a 
tunnel.  (His  lordship  read  the  first  part  of  the  section.)  It  then  per- 
mits the  inclination  of  the  gradients  to  be  diminished  or  increased  to 
a  certain  extent,  and  to  such  further  extent  as  shall  be  certified  as  safe, 
and  not  to  the  prejudice  of  the  public  interest,  by  the  board  of  trade. 
There  is  a  similar  provision  as  to  the  diminution  of  the  curves,  and 
then  it  proceeds — "  it  shall  be  lawful  for  the  company  to  make  a  tun- 
nel, not  marked  on  the  plan,  instead  of  a  cutting,  or  a  viaduct  instead 
of  an  embankment,  if  authorized  by  such  certificate  from  the  board 
of  trade."  Thus  the  three  sections,  in  the  construction  already  inti- 
Daated  by  the  court  to  be  the  true  one,  will  be  a  consistent  whole. 

VOL.  XIV.  27 
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Where  there  is  a  viaduct  marked  (which  is  of  great  public  conse- 
quence),  there  it  must  be  made ;  where  a  tunnel  (which  is  of  conse- 
quence to  the  landowner),  there  it  must  be  made,  unless  the  owner 
and  occupier  shall  consent  to  its  not  being  made.  Then  the  only  devi- 
ation or  alteration  allowed  as  to  tunnels  and  viaducts  is,  that  a  tun- 
nel or  viaduct  may  be  substituted,  by  leave  of  the  board  of  trade, 
for  a  cutting  or  embankment ;  and  then  follows  a  general  power  of 
deviation  of  the  whole  line,  in  less  important  parts  of  it.] 

It  follows,  then,  that  no  deviation  or  alteration  can  be  made  in  any 
thing  that  comes  within  the  term  "  engineering  works,"  unless  a 
power  to  that  effect  is  inserted  in  the  special  act ;  and  wherevw  a 
railway  company  have  deviated  in  such  a  case  they  are  liable  to  an 
action  of  trespass. 

[Maule,  J.  Yes;  if  they  have  altered  any  thing  that  is  an  engi- 
neering work  within  the  meaning  of  the  14th  section,  they  have  done 
what  that  section  expressly  prohibits.] 

Would  not  the  more  reasonable  construction  be  this,  that  you  shall 
not  alter  any  curves,  &c.,  and  substitute  others  and  different  works 
for  them  ?  "  Deviating  from,"  as  regards  the  subjects  of  the  14th 
section,  must  mean  deviating  from  the  species  of  work  laid  down— 
the  tunnel  must  be  as  long,  as  high,  as  wide,  and  so  on  ;  for  it  is  to 
be  observed  that  the  general  power  given  in  the  15th  section  neces- 
sarily involves  some  lateral  deviation  and  alteration  in  the  curves, 
gradients,  &c. ;  and  so  the  word  "  accordingly,"  in  the  13th  section, 
need  not  have  any  such  strict  meaning  given  to  it  as  "  on  the  very 
spot  shown;"  and  the  plans  deposited  may  well  be  interpreted  to  say, 
if  translated  into  words,  a  tunnel  shall  be  made  in  this  place,  in  the 
landowner's  property,  either  on  the  black  line,  showing  the  first  pro- 
posed line,  or  within  the  other  two  lines,  showing  the  limits  of  possi- 
ble deviation.  Such  an  interpretation  of  the  plan  is  obviously  con- 
sistent with  the  interpretation  of  the  13th  section  for  which  the 
plaintiff  contends ;  and  that  interpretation  of  the  13th  section  would 
leave  the  parties  exactly  in  the  same  relative  situation  as  would  the 
interpretation  thrown  out  by  Maule  J. 

Jervis,  C.  J.,  intimated  to  the  counsel  for  the  defendants  (Bram- 
weU,  Q.  C,  Sir  T.  Phillips,  and  G.  R.  Clarke)  that  the  court  were 
prepared  to  make  the  rule  absolute,  on  the  ground  that  the  defendants 
had  no  power  to  deviate ;  on  which  intimation  they  declined  to  argue 
in  support  of  any  other  construction  of  the  statute. 

Jervis,  C.  J.  The  issue  raised  on  this  record  (which  must  be 
taken  to  be  the  question  the  parties  intended  to  try,  as  the  pleadings 
were  agreed  upon  between  them^  is,  whether  the  defendants  are 
bound  to  construct  a  tunnel  on  their  present  line  of  railway,  which  is 
a  deviating  line,  within  the  general  limits  of  deviation.  A  previous 
question  necessarily  arises ;  can  a  railway  company  deviate  where 
they  have  marked  a  tunnel  in  their  plan  ?  I  think  that  in  such  a  case 
they  cannot ;  and  if  they  cannot  deviate,  it  follows  that  they  cannot 
be  obliged  to  erect  a  tunnel  on  their  deviating  line.    My  brother 
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Maule  ha3  pointed  out  that  there  is  good  reason  for  thus  holding. 
Viaducts,  arches,  and  tunnels,  Vnentioned  in  sect  13,  and  to  which 
the  restriction  applies  in  sect.  14,  are.  matters  of  great  importance  to 
the  public  for  the  sake  of  security,  and  to  the  landed  proprietors  in 
respect  of  the  accommodation  of  their  land ;  and  it  is  natural  that 
they  should  be  specifically  provided  for  by  contract  between  the  par- 
ties or  by  the  special  act,  and  they  would  not  be  expected  to  be  the  sub- 
ject of  provisions  in  the  general  act.  If,  therefore,  it  were  contemplated 
by  a  company  to  deviate  where  a  tunnel  is  originally  marked  on  the 
plans  alluded  to  in  the  special  act,  it  might  not  be  inconsistent  with 
the  general  provisions  to  have  a  provision  in  that  special  act  enabling 
them  to  deviate  with,  and  perhaps  to  deviate  without,  a  tunnel.  There 
is  nothing  in  the  sections  of  the  general  act  now  under  consideration, 
or  in  the  subject-matter  of  them,  which  calls  for  a  construction  other 
than  that  which  the  exact  meaning  of  the  words  warrant;  nor  is 
there  any  hardship  in  this  construction,  as  the  act  is  a  mere  basis  for 
special  legislation.  That  being  so,  we  are  bound  to  put  such  a  con- 
struction on  the  words  as  they  may  fairly  warrant,  and  not  to  strain 
them  in  order  to  obviate  any  injustice  in  a  particular  case.  It  is 
remarkable  that  sect.  13  draws  a  distinction  between  viaducts  and 
tunnels ;  the  former  can  in  no  case  be  altered,  the  latter  only  with 
the  landowner's  and  occupier's  consent.  The  fair  meaning  of  the 
section  is  the  literal  meaning — "where  a  tunnel  is  marked  as  intend- 
ed to  be  made  at  any  place,  the  same  shall  be  made  accordingly"  — 
at  that  very  place,  not  anywhere  within  the  general  limits  of  devia- 
tion ;  and  so  of  a  viaduct  And  that  that  is  the  proper,  meaning  is 
shown  by  the  14th  section,  which  says,  that  it  shall  not  be  lawful  for 
the  company  to  deviate  from  or  alter  the  gradients,  curves,  tunnels, 
and  other  engineering  works  described  on  the  plan  or  section,  except 
within  the  following  limits,  the  only  exception  as  to  tunnels  being 
the  substitution  of  a  tunnel  for  a  cutting — the  converse  of  the  pre- 
sent case.  Now,  how  can  any  one  doubt  that  a  man  does  substan- 
tially deviate  as  much  in  a  tunnel  as  in  any  other  part  of  the  line,  if 
he  deviates  and  carries  the  tunnel  otherwise  than  on  the  line  origi- 
nally marked  ?  By  so  doing,  the  tunnel  is,  at  all  events,  altered  in 
position.  I  think,  therefore,  it  is  plain  that  where  a  tunnel  is  shown, 
that  must  be  the  spot  where  it  must  be  made,  and  that  there  can  be 
no  deviation  or  alteration  in  the  tunnel  shown  on  the  plan.  If  that 
is  so,  then  sect  15,  which  gives  the  power  of  deviating  generally, 
must  be  read  in  conjunction  with  the  13th  section  —  "it  shall  be 
lawful  to  deviate  from  the  line  delineated  within  certain  limits,  fi&c., 
except  as  before  provided  in  the  case  of  tunnels  and  other  works." 
And  thus  sects.  13, 14,  and  15  become  one  comprehensive  scheme, 
namely,  where  there  are  viaducts  or  tunnels  shown,  in  that  place 
they  must  be  made,  and  not  altered  or  deviated  from ;  but,  subject 
to  those  exceptions,  the  company  may  deviate  and  otherwise  alter 
the  line  delineated.  These  exceptions  are  no  hardship  on  the  compa- 
ny, because  they  may  obtain  powers  by  their  special  act  to  do  more 
thstn  the  general  act  allows ;  and  there  is  thus  no  hardship  on  the 
landowner  either,  who  will  have  the  exact  thing  shown,  or  notice  of 
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the  special  alteration ;  and  thus  both  parties  are  properly  protected. 
I  think,  therefore,  that  the  plain  sense  of  the  words  must  be  fol- 
lowed, and  that  they  compel  us  to  arrive  at  the  above  conclusioo. 
The  verdict,  therefore,  must  be  entered  for  the  defendants. 

Maule,  J.  I  am  of  the  same  opinion.  We  are  not  com{>elled  to 
give  the  decision  we  do  on  any  nice  construction  of  words,  nor  is 
there  any  necessity  for  straining  the  meaning  of  them.  Our  decision 
is  arrived  at  by  leaving  to  the  words  the  true  meaning  belonging  to 
them,  and  that  without  in  any  degree  interfering  with,  but  rather 

1)romoting,  what  would  appear  to  be  the  intention  and  object  of  the 
egislature.  The  act  of  the  8  Vict  is  not  intended  to  enact  specifi- 
cally for  all  railways.  Each  railway  has  its  individual  and  local  vari- 
ations, and  it  would  be  neither  convenient,  nor,  perhaps,  possible,  to 
make  these  the  subject  of  general  provisions.  Local  peculiarities 
must  be  left  to  local  provision  ;  yet  there  are  many  things  which  are 
common  to  almost  all  railways,  and  may  well  be  made  the  subject  of 
general  enactments.  This  act,  which  applies  to  such  subjects  of  gene- 
ral occurrence,  is  very  salutary  in  two  respects,  it  shortens  the  length 
of  the  particular  local  acts,  by  enabling  companies  to  adopt  all  the 
clauses  considered  applicable  to  the  particular  railway  which  are  fur- 
nished by  this  act,  by  that  means  lessening  the  trouble  and  expense 
of  passing  the  local  acts;  and  it  also  produces  uniformity  in  the 
Railway  Acts,  and  at  once  makes  a  decision,  which  has  taken  place 
in  respect  to  one,  applicable  to,  and  a  precedent  for,  another ;  whereas, 
if  similar  intentions  were  to  be  carried  into  effect  by  different  forms 
of  words,  questions  would  continually  arise,  whether  the  words  used 
by  one  act  were  to  have  the  same  interpretation  as  similar,  though 
not  identical  words  in  another.  Thus  litigation  is  prevented  by  the 
scope  and  policy  of  the  general  act ;  but  nevertheless  that  scope  is 
to  leave  things  fit  for  local  provision  to  local  provision.  Now,  tun- 
nels and  other  engineering  works,  as  far,  at  least,  as  variations  may 
be  required  in  them,  are  matters  for  which  it  would  be  almost  impos- 
sible to  legislate  generally,  and  are,  therefore,  eminently  fitted  for 
local  provision.  Accordingly,  the  enactments  as  to  tunnels  in  the 
general  act  are  plain  and  simple.  Sect  13  says,  "  Where  a  tunnel 
is  marked  on  a  plan  as  intended  to  be  made  at  any  place,  the  same 
shall  be  made  accordingly."  That  seems  clear  enough,  that  where  a 
plan  lays  down  a  tunnel  at  a  particular  place,  it  shall  be  made  there. 
Sect  14  throws  light  on  the  preceding  section,  if  it  wants  it — it  is 
remarkable  that  sect  14  should  have  escaped  the  notice  of  counsel  in 
the  first  instance ;  and  though  subject  by  them  to  considerable  tor- 
ture, it  has  come  out  of  the  rack  with  its  natural  dimensions,  and 
speaking  its  natural  voice  ;  —  it  says,  in  effect,  that  where  any  engi- 
neering work  is  described  on  the  plan,  such  as  a  tunnel,  you  shall  not 
deviate  firom  or  alter  it,  except  within  certain  limits  and  conditions, 
none  of  which  comprehend  the  present  case ;  and  if  you  desire  to  do 
so,  you  must  provicle  for  it  in  your  special  act ;  and  such  a  provision 
would  be  for  something  which  is  applicable  in  that  particular  place 
to  that  particular  tunnel,  and  thus  it  would  be  feasible  enough  ;  but 
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it  would  be  impossible,  without  provisions  of  enormous  length 
and  detail,  to  provide,  by  a  general  act,  for  each  particular  case. 
Giving  the  above  meaning  to  the  14th  section,  it  is  very  clear  that 
the  general  power  of  deviating  contained  in  sect.  15  would  be  quite 
discordant  with  the  14th  section,  as  well  as  the  13th,  unless  it  were 
understood  and  interpreted,  with  reference  to  those  other  sections, 
as  not  comprehending  engineering  works.  Now,  as  there  is  no  ex- 
press provision  in  the  local  act,  the  parties  must  be  taken  —  the 
company  on  the  one  hand,  and  the  public  on  the  other  —  to  be  satis- 
fied, with  respect  to  the  tunnels  and  other  engineering  works,  that 
the  company  should  be  bound  to  make  them  according  to  the  provi- 
sions of  the  general  act  And  taking  the  three  sections  together,  I 
think  it  clear,  as  I  have  said,  that  they  were  bound  to  make  them  as 
laid  down  in  the  original  line,  and  that  they  had  no  power  of  devi- 
ating at  all.  The  question  then  arises  —  having  deviated,  though 
having  no  legal  power  to  do  so,  have  the  company  the  duty  imposed 
upon  them  of  making  a  tunnel  in  the  deviatmg  line  ?  Not  having 
the  power,  they  cannot  have  the  duty.  They  may  have  done  a 
wrong  to  the  plaintiff  by  deviating ;  but  his  present  ground  of  com- 
plaint is  not  the  not  making  of  a  tunnel  in  the  original  line,  where 
they  had  the  duty  imposed  to  do  so.  In  omitting  to  do  that,  they 
may  have  made  themselves  liable  to  an  action,  or  other  consequences. 
So  also  for  deviating ;  but  that  does  not  in  itself,  without  evidence 
of  any  contract,  impose  on  them  the  liability  to  make  a  tunnel  in 
the  deviating  line.  This  would  be  a  natural  subject  enough  of  agree- 
ment; and  it  is  alleged  in  the  first  count  that  there  was  an  agreement 
between  the  parties,  with  a  covenant  to  make  a  tunnel  at  this  part  of 
the  line ;  but  that  is  now  out  of  the  question.  On  the  whole  it 
seems  clear,  that  under  the  act,  according  to  the  words,  and  accord- 
ing to  its  spirit,  and  firom  the  occasion  and  purpose  for  which  it 
passed,  the  company  had  no  power  to  deviate  from  the  line,  so  as  to 
make  it  not  pass  through  the  tunnel  laid  down  on  the  plan,  as  they 
were  bound  to  carry  it ;  and  that  being  so,  the  wrong  they  have  been 
guilty  of  in  having  deviated  where  they  ought  not  does  not  impose 
on  them  the  specisu  duty  of  making  such  a  tunnel  in  their  deviating 
line,  though  they  may  be  in  the  situation  of  wrong-doers,  subject  to 
such  remedies  as  the  law  may  afford  to  those  who  are  suffering  from 
the  wrong.  For  the  above  reasons,  I  think  there  must  be  judgment 
for  the  defendants. 

Williams,  J.  I  am  of  the  same  opinion.  Applying  the  ordinaiy 
rules  of  construction  to  the  language  used  in  the  three  sections,  it  is 
impossible  to  come  to  any  other  conclusion. 

Talfourd,  J.,  concurred. 

BmIc  absolute. 
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TWYMAN  V.    KnOWLBS.I 
January  13, 1853. 

Evidence  —  Where  a  Writingj  Parol   Evidence  not  Admissible  of 
Duration  of  Tenancy. 

In  an  action  of  trespass,  where  the  plaintiff  proves  by  parol  that  he  occnpies  the  premises 
under  a  written  agreement  from  W.,  and  the  defendant  produces  a  lease  from  W^  nude 
and  taking  effect  about  the  time  of  the  acts  complained  ot  as  trespasses  ^  in  order  to  entitle 
him  to  more  than  nominal  damages,  the  plaintiff  must  show  the  duration  of  his  interett, 
which  he  can  only  do  by  the  written  instrument 

Action  for  breaking  and  entering  a  close  of  the  plaintiff  in  his 
occupation,  and  pulling  down  a  party  wall,  and  breaking  open  a 
gate,  &c.,  of  the  plaintiff,  and  putting  rubbish,  &c.,  on  the  said  dose. 
Pleas  —  first,  not  guilty;  secondly,  that  the  close,  wall,  gate,  Ac, 
were  not  the  plaintiflF's.  At  the  trial,  before  Jervis,  C.  J.,  at  the  sit- 
tings for  Middlesex,  after  Michaelmas  term,  1852,  it  appeared  in 
evidence  that  the  plaintiff  had  had  possession  of  the  land  in  question, 
down  to  the  time  of  the  acts  complained  of,  since  August,  1850,  at 
which  time  he  took  it  from  one  Winterflood,  who  said  that  there  was 
a  written  paper,  (which  was  not  produced) ;  that  5^.  were  paid  at 
the  time ;  that  he  had  applied  for  rent,  but  had  not  received  any. 
The  counsel  for  the  defendant  objected  to  any  further  parol  evidence 
of  the  plaintiff's  tenancy  being  given,  and  put  in  an  agreement,  by 
which  Winterflood  let  the  piece  of  land  to  the  defendant  firom  the 
16th  July,  1852,  (the  day  it  bore  date,  and  on  which  it  was  made), 
which  was  about  the  time  of  the  first  act  complained  of  as  a  trespass. 
The  lord  chief  justice,  in  summing  up  to  the  jury,  said,  "  This  may 
be  the  case  of  an  easement,  or  perhaps  a  conditional  agreement  to  go 
out  if  the  rent  was  not  paid.  Without  the  production  of  the  agree- 
ment, there  is  no  evidence  of  any  tenancy ;  you  cannot  presume  a 
tenancy  from  year  to  year,  or  at  will,  from  the  mere  fact  of  the  plain- 
tiff holding,  and  having  paid  5^."  The  jury  gave  a  verdict  for  the 
plaintiff,  with  1^.  damages. 

Jan.  13.  Horn  moved  for  a  new  trial,  on  the  ground  of  misdirec- 
tion. The  learned  chief  justice  ou^ht  to  have  left  the  evidence  given 
on  the  part  of  the  plaintiff  to  the  jury,  as  evidence  of  a  tenancy  by 
the  plaintiff  at  the  time  the  trespasses  were  committed  by  the  defend- 
ant The  mere  fact  of  a  letting  was  sufficient ;  it  is  unimportant 
what  the  tenancy  was.  If,  putting  it  at  the  lowest,  it  was  only  a 
tenancy  at  will,  that  was  sufficient,  as  there  had  been  no  determina- 
tion of  the  tenancy.  Rex  v.  The  Inhabitants  of  Holy  2Wm7y,  7  B. 
&  Cr.  611,  shows,  that  the  fact  of  a  tenancy  may  be  proved  by 
parol;   and    Strother  v.  Barr^  5  Bing.  136,  is  to  the   same  effect, 
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though  the  court  were  divided.  The  plaintiff  contends  that  the  parol 
evidence  given  of  possession  is  evidence  of  a  tenancy. 

[Maule,  J.  There  are  modes  of  possession  which  raise  a  relation 
different  from  that  of  landlord  and  tenant ;  as  that  of  agent  or  bai- 
liff, or  for  some  qualified  object  The  question  of  the  expiration 
of  the  tenancy  did  not  arise  in  the  cases  cited.  Granting  all 
those  cases  to  be  right,  you  want  to  show  something  further ;  you 
want  to  show  that  the  tenancy  was  subsisting  when  the  lease  was 
granted  to  the  defendant;  for  the  amount  of  damages  must  be 
restrained  by  the  duration  of  the  plaintiff's  interest] 

Some  of  the  trespasses  occurred  before  the  16th  July ;  the  defend- 
ant then  could  have  had  no  right  as  against  the  plaintiff,  who  was  in 
possession. 

ICresswell,  J.  Admitting  that  the  plaintiff  had  some  sort  of 
ding  after  the  first  trespass,  why  are  we  to  assume  that  the  jury 
did  not  give  damages  for  all  the  time  the  plaintiff  had  the  prembes  ? 
The  plamtiff  does  not  show  how  long  he  was  entitled  to  hold  them.] 

Maule,  J.  I  think  that  the  rule  must  be  refused.  This  case  dif- 
fers firom  the  cases  cited ;  for  the  material  matter  to  be  proved  was 
not  merely  the  existence  of  a  tenancy,  but,  for  the  purpose  on  which 
the  plaintiff  now  seeks  to  disturb  the  verdict,  it  was  necessary  to 
show  the  duration  of  the  plaintiff's  interest  in  the  premises.  Now, 
perhaps,  the  .plaintiff  shows  that  he  had  some  kind  of  tenancy  of 
the  land,  and  he  recovers  1^.  damages ;  in  order  to  entitle  him  to 
recover  more,  he  must  show  the  qtiantum  of  his  interest.  Now,  all 
the  evidence  he  gives  is  parol  evidence  that  a  man  granted  the  plain- 
tiff a  lease  in  writing  of  some  kind,  and  some  time  after  granted  a 
lease  of  the  same  premises  to  the  defendant,  which  lease  was  put  in 
evidence  by  him.  The  jury,  on  this  evidence,  considered  that  the 
tenancy  existed  up  to  the  first  trespass  of  the  defendant,  but  were 
not  satisfied  that  it  lasted  longer,  and  have  found  1^.  sufficient  to 
meet  the  damage  sustained  on  the  facts  proved  before  them.  The 
substance  of  the  lord  chief  justice's  summing  up  seems  to  have  been 
that  "  in  order  to  recover  more  than  nominal  damages  the  plaintiff 
must  show  the  duration  of  his  tenancy ;  (he  does  not  profess  to  be 
owner  in  fee,  or  any  other  way,  of  the  land) ;  he  has  not  shown  it, 
and  he  has  the  means  of  showing  it,  for  he  has  a  lease  of  some  kind ; 
and  as  he  does  not  produce  it,  the  presumption  is,  that  its  production 
would  do  him  no  good."  I  should  think  that  that  is  correct  But  with- 
out reverting  to  the  summing  up,  it  is  sufficient  to  say,  that  it  was 
necessary  for  the  plaintiff,  in  order  to  entitie  him  to  more  than  nomi- 
nal damages  to  show  the  extent  of  his  interest ;  this  he  did  not  do, 
and  it  was  the  duty  of  the  jury  to  find  as  they  did. 

Cresswell,  J.  I  am  of  the  same  opinion.  It  is  admitted  that 
another  person  was  seised  in  fee,  and  the  plaintiff  did  not  prove  any 
interest  beyond  a  bare  act  of  possession.  He  holds  under  Winter- 
flood,  but  what  interest  he  took  under  him  is  not  before  the  court, 
for  the  instrument  by  which  he  held  was  not  produced.     The  plain- 
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tiff,  therefore,  chose  to  rest  his  case  on  such  an  interest  as  could  be 
inferred  from  a  bare  act  of  possession  —  a  mere  nominal  interest,  in 
fact,  entitling  him  to  nominal  damages.  Therefore,  independently 
of  any  other  question,  he  got  all  the  damages  he  could  be  entitled  ta 

Jervis,  C.  J.,  and  Williams,  J.,  concurred 

Rule  refused. 


Marker  v.  Kenrick.^ 

January  20, 1853. 

Covenant  or  Case —  Election. 

A  lessor  maj  sue  in  case  for  injury  to  his  reversion,  thongh  the  injury  is  the  working  a  mine, 
contrary  to  the  terms  of  the  lessee's  covenant,  and  for  the  committing  of  which  an  action  on 
the  covenant  would  lie. 

Case.  The  declaration  stated,  that  before  and  at  the  times  of  the 
committing  of  the  grievances  thereinafter  mentioned,  the  defendant 
was  tenant  to  the  plaintiff  of  divers  beds,  veins,  seams,  and  mines  of 
coal,  cannel,  slack,  ironstone,  and  other  minerals,  with  the  appur- 
tenances, in  the  parish  of  Ruabon,  in  the  county  of  Denbigh,  for  a 
certain  term  of  years,  the  reversion  of  and  in  the  same  bed,  veins, 
seams,  and  mines  of  coal,  cannel,  slack,  ironstone,  and  other  minerals 
respectively,  then  and  still  belonging  to  the  plaintiff;  and  it  was  the 
duty  of  the  defendant,  as  such  tenant,  to  work  and  manage  the  said 
beds,  veins,  seams,  and  mines  in  a  proper  and  tenantlike  manner ;  yet 
the  defendant,  well  knowing  the  premises,  and  contriving  and  intend* 
ing  to  injure  and  aggrieve  the  plaintiff  in  his  reversionary  estate  and 
interest  of  and  in  the  said  beds,  &c.,  and  whilst  he,  the  defendant,  was 
tenant  thereof  as  aforesaid,  and  whilst  the  plaintiff  was  so  interested 
therein  as  aforesaid,  to  wit,  on  &c.,  worked  and  managed  the  said 
beds,  &c.,  in  an  improper  and  untenantlike  manner,  and  then,  to  wit, 
on  the  several  days  and  times  aforesaid,  wrongfully  and  unjustly, 
without  the  leave  or  license,  and  against  the  will  of  the  plaintiff  cat, 
made,  dug,  bored,  and  broke  through  a  certain  barrier,  to  wit,  of  coal, 
which  formed  and  ought  to  have  been  left  as  the  boundary  between 
the  said  mines  of  the  plaintiff  and  a  certain  other  mine  adjoining 
thereto,  and  thereby  then  caused  and  permitted  large  quantities  of 
water  to  escape,  run,  and  flow  from  the  said  other  mine  into  the  said 
mines  of  the  plaintiff,  and  to  flood  the  same ;  and  then  also,  to  wit, 
on  the  several  days  and  times  aforesaid,  wrongfully  and  injuriously 
made,  and  caused  and  procured  to  be  made,  certain  roads,  ways,  and 
communications  between  the  said  mines  of  the  plaintiff  and  the  said 
other  mine,  and  by  and  through  the  said  roads,  ways,  passages,  and 
communications  carried  and  brought  divers  large  quantities  of  coal, 
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gotten  from  the  said  other  mine,  into,  upon,  and  through  the  said 
mines  of  the  plaintiff,  and  then  deposited  divers  large  quantities  of 
earth,  spoil,  and  rubbish  in  and  upon  the  said  mines  of  the  plaintiff, 
and  kept  the  same  so  deposited  thereon,  to  wit,  from  thence  thitherto, 
and  by  the  means  and  in  the  manner  aforesaid  rendered  the  said 
mines  of  the  plaintiff  less  workable  than  they  would  otherwise  have 
been ;  by  reason  of  which  premises  respectively  the  said  beds,  &c.,  of 
the  plaintiff  were  greatly  injured  and  deteriorated  in  value,  and  ren- 
dered less  productive  and  profitable  than  the  same  would  otherwise 
have  been,  and  the  plaintiff  had  been  greatly  injured,  prejudiced,  and 
aggrieved  in  his  said  reversionary  estate  and  interest  therein. 

Plea,  inter  alia^  that  one  Edward  Lloyd  Kenyon,  before  and  at  the 
time  of  making  the  indenture  therein  mentioned,'  was  seised  in  his 
demesne  as  in  fee  of  and  in  the  tenements  and  premises  thereinafter 
mentioned  to  have  been  demised.  The  plea  then  set  out  the  indent- 
ure, as  an  indenture  made  between  the  said  Elizabeth  Lloyd  Kenyon, 
of  the  one  part,  pind  one  Edward  Evans  Gomer  Roberts,  Evan 
Hughes,  and  Evan  Jones,  of  the  other  part,  and  by  which  it  appeared 
that  the  said  Edward  Lloyd  Kenyon  demised  imto  the  said  Edward 
Evans  Gomer  Roberts,  Evan  Hughes,  and  Evan  Jones,  all  and  every 
the  said  beds,  veins,  seams,  and  mines,  &a,  in  the  declaration  men- 
tioned, with  full  liberty  and  power  for  the  said  Edward  Evans  Gomer 
Roberts,  Evan  Hughes,  and  Evan  Jones,  their  executors,  administra- 
tors, and  assigns,  servants  and  workmen,  to  enter  upon  the  said  lands 
and  grounds,  and  to  make  and  sink  such  pits  or  shafts  therein  for  the 
getting  and  raising  coal,  cannel,  slack,  and  ironstone,  and  to  set  up, 
orive,  cut,  dig,  buud,  erect,  and  make,  in  and  through  any  part  or 
parts  of  the  said  premises  (except  within  ten  yards  under  the  dwell- 
ing-house and  outbuildings  thereon),  such  roads,  watercourses,  drains, 
levels,  whimseys,  and  engines,  and  other  devices,  as  should  be  neces- 
sary or  convenient  for  the  carrying  on  the  said  works,  and  draining 
the  same,  and  to  do  such  other  acts,  matters,  and  things  as  in  the  said 
indenture  more  particularly  mentioned  and  described  (except  as  in  the 
said  indenture  excepted),  to  hold  from  the  24th  June,  1840,  for  twenty- 
one  years,  paying  to  the  said  Edward  Lloyd  Kenyon  certain  royalties. 
The  indenture  contained  also  a  joint  and  several  covenant  by  the  said 
Edward  Evans  Gtjmer  Roberts,  Evan  Hughes,  and  Evan  Jones,  with 
the  said  Edward  Lloyd  Kenyon,  that  they,  the  said  Edward  Evans 
Gomer  Roberts,  Evan  Hughes,  and  Evan  Jones,  their  executors,  &c., 
should  and  would  at  all  times  during  the  said  demise,  by  and  with  a 
suflScient  number  of  workmen,  carefully  and  diligently  use  their  best 
endeavors  to  find  out  and  discover  all  such  mines,  beds,  and  veins  of 
coal,  &c.,  as  could  or  might  be  found  in  or  under  the  said  demised 
premises,  and  should  and  would  at  all  times  during  the  continuance 
of  the  said  term,  constantly  carry  on  and  effectusJly  work  the  said 
beds,  &c,  so  described  as  aforesaid,  in  a  fair  and  husbandlike  manner, 
with  a  suflScient  number  of  experienced  and  able  miners,  not  fewer 
than  twelve  at  any  time,  provided  the  cannel,  coal,  slack,  and  iron- 
stone that  should  be  from  time  to  time  gotten  and  raised  should  be 
disposed  of  for  profit;  and  also  should  and  would  keep  open  one  pit 
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at  least,  constantly  and  effectaally,  daring  the  said  term,  unless  pe- 
vented  by  waters  or  other  inevitable  accidents ;  and  also  should  and 
would  make  such  watercourses,  &c.,  and  other  devices  as  should  from 
time  to  time  be  necessary  and  convenient  for  effectually  canying 
on  and  draining  the  said  works.  The  indenture  also  contained  a 
covenant  by  the  said  Edward  Lloyd  Kenyon  for  quiet  enjoyment; 
and  the  plea  averred  an  assignment  by  the  said  Edward  Evans  Gromer 
Roberts,  Evan  Hughes,  and  Evan  Jones,  to  the  defendant,  of  the  de- 
mised premises,  for  the  residue  of  the  said  term,  and  deduced  the  title 
of  the  reversion  of  the  premises  to  the  plaintiff  The  plea  concluded 
by  averring  that  the  alleged  mevances  were,  and  consisted  of,  a  car- 
rying on,  managing,  and  working  of  the  said  demised  mines,  &c.,  in  a 
particular  manner,  and  that  the  manner  of  carrying  on,  managing, 
and  working  the  mines  was  provided  for  by  the  said  covenants  in  the 
.said  first-mentioned  indenture  in  that  behalf  contained  as  aforesaid, 
which  remained  in  fuU  force.  Verification.  Demurrer  thereto.  Join- 
der therein.  ^ 

Lush^  in  support  of  the  demurrer.  It  is  said  by  the  defendant  that 
the  plaintiff  ought  to  have  sued  on  the  covenant^  and  that  the  action 
on  the  case  does  not  lie  for  the  acts  complained  of.  That  is  not  so, 
for  it  is  clear  that  what  the  declaration  complains  of  is  an  injury  to 
the  reversion,  for  which  an  action  on  the  case  might  be  maintained; 
and  it  has  been  decided  that  a  person  does  not  lose  his  right  to  sue 
in  an  action  on  the  case  because  he  may  also  sue  in  covenant,  but  he 
has  his  election  in  which  form  to  bring  his  action.  The  case  of  -fiin- 
lyside  v. Thornton^  2  W.  BL  111,  is  expressly  in  point;  and  MuskeU  v. 
-Httt,  5  Bing.  N.  C.  709,  is  also  an  authority  that  a  party  may  in  some 
cases  have  his  election,  and  bring  either  covenant  or  case.  Boorman 
V.  Brotonj  3  Q.  B.  611 ;  2  Wms.  Saund.  252  a.,  note  7,  is  to  the  same 
effect.  In  the  next  place,  this  is  not  a  matter  for  which  an  action  of 
covenant  could  have  been  brought,  for  the  grievances  are  not  mere 
breaches  of  the  covenant  in  the  lease,  but  are  wholly  in  the  nature  of 
waste.  The  plea  does  not  say  that  the  working  was  in  a  fair  and 
husbandlike  manner ;  and  what  the  declaration  complains  of  is  not, 
it  is  submitted,  within  the  purview  of  the  lease,  which  is  for  the  work- 
ing of  the  mine,  whereas  the  acts  complained  of  relate  to  the  destroc- 
tion  of  the  mine. 

[Crksswell,  J.  No,  that  is  not  so;  the  working  through  the 
boundary  does  not  destroy  the  mine.  The  complaint  is,  the  working 
the  mine  in  an  improper  and  untenantlike  manner.] 

At  all  events,  the  action  on  the  case  will  lie,  notwithstanding  the 
lease. 

Brown  ( Welsby  with  him),  contra.  If  no  action  of  covenant  will 
lie  for  the  grievances  complained  of,  no  action  at  all  will  lie ;  for  the 
lease  is  to  work  the  mine  in  a  particular  way,  and  there  is  a  covenant 
on  the  part  of  the  lessor  for  quiet  enjovment,  without  suit,  &a,  during 
the  term  granted ;  and  therefore,  unless  what  is  complained  of  be 
contrary  to  the  covenant  on  the  part  of  the  lessees,  the  bringing  of 
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this  action  would  be  a  violation  of  the  lessor's  covenant  for  quiet 
enjoyment 

[Jervis,  C.  J.  The  tenant  may  have  kept  the  covenants  in  working 
the  mine,  and  yet  injured  the  reversion  by  working  through  the  bar- 
rier.] 

There  is  an  express  covenant  in  the  lease  as  to  the  working  of  the 
mine,  and  if  the  working  complained  of  was  improper,  it  amounted 
to  a  breach  of  the  covenant  The  main  point  is,  however,  whether 
the  plaintiff  has  any  option  ;  it  is  submitted  that  he  has  not,  and  that 
if  the  acts  complained  of  are  breaches  of  the  covenant,  he  cannot  sue 
for  them  in  an  action  on  the  case ;  Schlencker  v.  Moxsy,  3  B.  &  Cr. 
789,  which  shows,  that  where  there  is  an  express  contract  by  deed 
between  the  parties,  assumpsit  cannot  be  brought  on  an  implied  pro- 
mise ;  the  remedy  must  be  alone  on  the  deed.  Baber  v.  HarriSy  9  Ad. 
&  El.  532,  confirms  this. 

Jervis,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  our 
judgment  The  case  of  Kinlyside  v.  Thorntony  is  directly  in  point 
That  has  decided  that  an  action  on  the  case,  in  the  nature  of  waste, 
will  lie,  as  well  as  covenant,  for  the  breach  of  that  contained  in  the 
lease. 

Maule,  Cresswell,  and  Williams,  JJ.,  concurred. 

Judgment  for  the  plaintiff. 


William  Jarvis  (on  behalf  of  himself  and  Edward  Elkes),  appel- 
lant; Joshua  John  Peele,  Town-Clerk  of  Shrewsbury,  respon- 
denti 

Noyember  Id,  1851. 

Registration —  Residence. 

A,  a  freeman  of  the  borough  of  Shrewsbury  paying  scot  and  lot,  for  upwards  of  two  years 
last  past,  and  down  to  the  25th  of  March,  1851,  occupied  and  resided  in  a  house  on  the 
Wyle  Cop,  within  the  ancient  and  present  lixnits  of  the  borough,  and,  since  the  25th  of 
March,  down  to  and  on  the  31st  of  July,  occupied  and  resided  in  a  house  at  Ck>ton  Hill, 
without  the  ancient  but  within  the  present  limits  of  the  borough.  The  revising  barrister, 
holding  him  to  be  disqualified  by  the  2  Will  4,  c  45,  s.  32,  expunged  his  name  from  the 
list  of  neemen  Toters : — 

The  court,  without  hearing  any  an^ument  (the  counsel  for  the  respondent  admitting  that  he 
could  not  support  it),  reversed  the  decision. 

John  Mansell  objected  to  Edward  Elkes  having  his  name  retained 
on  the  list  of  voters  as  a  freeman  for  the  borough  of  Shrewsbury. 
The  right  of  voting,  previously  to  the  passing  of  the  statute  2  W. 

1 11  Common  Bench  Bep.  15. 
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JarviB  V.  Peele. 


4,  c.  45,  was  in  the  burgesses  inhabiting,  on  the  day  of  election,  ^thio 
the  borough  of  Shrewsbury,  or  in  the  suburbs  thereof,  paying  scot 
and  lot,  and  not  receiving  alms  or  charity. 

The  present  boundary  of  the  borough,  as  defined  by  the  statute 
2  &  3  W.  4,  c.  64,  is  more  extended  than  the  limits  of  the  ancient 
borough. 

It  was  proved  that  Edward  E^es  was  a  fireeman  of  the  said 
borough;  that,  on  the  31st  of  July,  1851,  be  occupied  and  resided  io 
a  house  on  the  Wyle  Cop,  in  the.  parish  of  St  Julian,  within  the 
limits  of  the  ancient  and  present  borough,  and  that  be  bad  so  occu- 
pied and  resided  in  that  house  from  the  25th  day  of  March  last,  and 
up  to  the  time  of  the  revision ;  that,  for  upwards  of  two  years  last 
past,  and  up  to  the  said  25tb  of  March,  he  had  occupied  and  resided 
in  a  house  and  premises  at  Coton  Hill,  in  the  parish  of  St.  Maiy, 
without  the  ancient  limits  of  the  borough,  but  within  the  present 
limits ;  that  he  had  been  duly  rated  to,  and  had  paid,  his  rates  and 
taxes  for  both  houses  find  premises,  and  had  resided  within  the  andent 
and  present  limits  of  the  said  borough  since  the  25th  of  March  last, 
and  prior  to  that  time,  and  for  two  years,  within  seven  miles  from 
the  polling  place  of  the  said  borough,  and  within  the  limits  of  the 
new  borough. 

On  behalf  of  Edward  Elkes,  it  was  contended  that  he  was  possessed 
of  the  requisite  qucdification  on  the  3l8t  of  July,  and  therefore  entitled 
to  have  his  name  retained  on  the  list. 

It  was  objected,  that,  under  the  statute  2  W.  4,  c.  45,  s.  32,  Elkes 
was  not  entitled  to  vote  as  a  freeman,  by  reason  of  his  residence,  and 
paying  scot  and  lot  for  the  dwelling-house  on  Wyle  Cop,  within  the 
ancient  and  present  limits  of  the  borough,  on  account  of  such  occu- 
pation and  residence  being  for  less  than  six  months  before  the  31st  of 
July ;  and  that  his  residence  at  Coton  Hill,  within  the  present  limits, 
but  not  within  the  ancient  limits  of  the  borough,  though  within  seven 
miles  from  the  polling-place  of  the  said  borough,  did  not,  with  the 
subsequent  residence  in  the  borough,  confer  the  ngbt  to  vote. 

The  revising  barrister  held  the  objection  good,  and  expunged  the 
name  of  Edward  Elkes  from  the  list 

The  case  of  William  Jarvis,  whose  claim  as  a  freeman  of  the 
borough  rested  upon  grounds  similar  to  the  above,  and  was  in  like 
manner  disallowed,  was  consolidated  with  the  principal  case,  and 
Jarvis  was  named  appellant,  to  prosecute  such  consolidated  appeal, 
and  the  town-clerk  of  Shrewsbury  respondent 

Whateley  appeared  for  the  appellant;  but 

SelfCy  who  appeared  on  behalf  of  the  respondent,  admitting  that 
he  was  unable  to  support  the  decision  of  the  revising  barrister,  the 
appeal  was  allowed,  without  argument 

Decision  reversed. 
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Sheddon  v.  Batt 


Sheddon,  appibllant ;  Butt,  respondent^ 

November  13, 1851. 

Appeal  Copies  of  Paper-Books. 

The  coart  refused  to  hear  an  appeal  (or  to  allow  it  to  stand  over),  where  Uie  appellant  had 
fiiiled,  on  the  respondent's  defaolt,  to  deliver  copies  of  the  case  to  the  junior  puisne 


Upon  this  case  being  called  on,  it  appeared  that  no  paper-books 
had  been  delivered  to  the  two  junior  puisne  judges,  whereupon  the 
court  ordered  the  appeal  to  be  strudi:  out. 

Poulden^  for  the  appellant,  who  had  in  due  time  delivered  paper- 
books  to  the  lord  <?hief  justice  and  the  senior  puisne  judge,  prayed  that 
the  case  might  be  allowed  to  stand  over,  to  give  turn  time  to  supply 
the  omission.  He  referred  to  Newton  v.  The  Overseers  of  Mobberlei/, 
2  Com.  B.  203;  s.  c.  1  Lutw.  Reg.  Cas.  335,  and  Newton  v.  TTie  Over- 
seers of  Crowley^  2  Com.  B.  207 ;  s.  c.  1  Lutw.  Reg.  Cas.  335,  where, 
the  appellant  having  neglected  to  give  the  notice  required  by  the  6 
&  7  Vict,  c  18,  s.  &4,  the  respondent  having  agreed  to  waive  it,  the 
court  postponed  the  hearing  of  the  case,  in  order  to  give  the  appellant 
an  opportunity  to  comply  with  the  statute. 

Jervis,  C.  J.  The  court  can  only  entertain  these  appeals  accord- 
ing to  the  ordinary  rules  and  practice  as  to  special  cases.  To  do 
otherwise,  would  be  directly  acting  in  the  teeth  of  the  act  of  parlia- 
ment^  The  cases  referred  to  are  not  to  the  point ;  the  court  there 
proceeded,  perhaps  correctly,  on  the  ground  that  the  appellant  had 
been  "  lulled  into  security  by  the  supposed  waiver."  The  appeal  must 
be  strack  out.^ 

The  rest  of  the  court  concurring, 

Appeal  struck  out.^ 


^  11  Common  Bench  Rep.  29.  -^ 

^  The  50th  section  of  the  6  &  7  Vict  c.  18,  enacts,  "  that  all  appeals  or  matters  of 
&PP^  irom  or  in  respect  of  any  decision  of  any  revisinff  barrister  entertained  in  man- 
ner thereinbefore  mentioned  [s.  42  J  shall  be  prosecuted,  heard  and  determined  in  and 
hy  her  Majesty's  Court  of  Common  Pleas  at  Westminster,  according  to  the  ordinary 
rules  and  practice  of  that  court  with  respect  to  special  cases,  so  &r  as  the  game  may  be 
applicable,  and  not  inconsistent  with  the  provisions  of  this  act,  or  in  such  manner  and 
form,  and  subject  to  such  rules  and  regulations,  as  the  ssdd  court,  from  time  to  time,  by 
^y  rale  or  order  made  for  regulating  the  practice  and  procecKlings  -in  such  appeals, 
shall  order  and  direct.** 

^ See  Allen,  appeHantyWaterhouse,  resj^ndent,  7  Scott,  N.  R.  485 ;  s. c.  1  Lutw.  Reg. 
Cm.  98  (a),  where  the  respondent  having  delivered  paper^books  to  the  two  junior 
{Kiisne  judges,  but  none  havu^  been  delivered  to  the  lord  chief  justice  and  the  senior 
puisne  judge,  the  court  allowed  the  case  to  stand  over. 

*  The  practice  as  to  the  deliveir  of  paper-books  is  regulated  by  the  rule  of  WJiary 
Term,  4  Will  4,  s.  7,  which  provides,  that,  "  four  clear  days  before  the  day  appointed 
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Newmaa  v.  Graham. 
Newman  v.  Graham.^ 

June  2,  1851. 

Special  Jury. 

Where  the  defendant  has  daly  ohtained  a  rule  for  a  special  jnrj,  and  the  jury  has  been 
stmck  and  redaced,  it  is  not  competent  to  the  court  to  direct  that  the  caoae  be  tried  bj  a 
common  jury,  on  the  defendant's  failure  to  sammon  a  special  joij. 

Bramwell,  for  the  plaintiff,  moved  for  a  rule  calling  upon  the  de- 
fendant to  show  cause  why  this  cause  should  not  be  tried  in  its  order, 
and  by  a  common  jury,  unless  the  defendant  should  cause  a  sp>ecial 
jury  to  be  summoned.  It  appeared  that  the  rule  for  a  special  jury 
was  obtained,  and  that  the  jury  had  been  duly  struck  and  reduced, 
but  that,  when  the  cause  was  called  on,  it  was  found  that  no  jury  had 
been  summoned. 

[Jervis,  C.  J.  Why  did  not  the  plaintiff  summon  the  special  jury?] 

He  swears  that  he  was  not  aware  of  the  defendant's  default,  and 
his  attorney  was  uninformed  as  to  the  practice. 

[Cresswell,  J.  The  statute  3  G.  2,  c.  25,  s.  15,  is  imperative,  that 
the  jury  struck  shall  be  the  jury  to  try  the  issue.] 

The  Court  of  Exchequer  has  repeatedly  done  that  which  is  now 
asked. 

Jervis,  C.  J.  And  so  has  this  court ;  but  not  very  recently.  It  is 
not  competent  to  any  court  to  repeal  a  positive  enactment  of  the 
legislature.     The  practice  on  the  subject  is  quite  settled.^ 

The  rest  of  the  court  concurring. 

Rule  refused 

for  ailment,  the  plaintiff  shall  deliver  copies  of  the  demurrer-book,  sptecial  case,  or 
speciid  yerdict,  to  me  lord  chief  justice  of  tne  King's  Bench  or  Common  Pleas,  or  lord 
cnief  baron,  as  the  case  may  be,  and  the  senior  juc^  of  the  court  in  which  the  action 
is  brought;  and  the  defendant  shall  deliver  copies  to  the  other  two  judges  of  the  ccMirt 
next  in  seniority ;  and,  in  default  of  either  party,  the  other  party  may,*  on  the  day 
following,  deliver  such  copies  as  ought  to  ha<M  oeen  so  deliver^  by  ihe  party  making 
default ;  and  the  party  maldng  de&ult  shall  not  be  heard  until  he  shall  liave  ^d  for 
such  copies,  or  deposited  with  the  clerk  of  the  rules  in  the  King's  Bench  and  JExcbe- 
quer,  or  the  secondary  in  the  Common  Pleas,  as  the  case  may  be,  a  sufficient  sum  to 
pay  for  such  copies." 

Ill  Common  Bench  Rep.  153. 

2  See  Breach  v.  O'Brien j  9  Com.  B.  227,  and  the  cases  there  referred  ta  In 
Dawson  v.  Smith,  1  L.  M.  &  P.  161,  it  is  said,  that  a  special  jury  rule  does  not  deprive 
a  party  of  his  right  to  the  conmion  jury  process,  until  a  special  jury  has  been  struck. 
And  see  Devanage  v.  Borthwick,  2  L.  M.  &  P.  277. 

♦  This  is  constraod  to  be  imperativo;  seeBxpery.  Woobnery  10  Com.  B.  870;  s.  c  1  Eng. 
Rep.  399,  where  it  was  held,  that,  where  the  plaintiflF  has  delivered  all  the  demurrer-books,  he 
cannot  call  upon  the  defendant  to  pay  for  those  delivered  to  the  junior  puisne  indges,  as  a  coo> 
dition  of  his  being  heard,  unless  he  has  himself  strictly  complied  with  the  role,  bv  delivering  the 
books  for  the  defendant  on  the  day  following  that  on  which  the  defendant  should  have  deUvered 
them. 
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DURING  THE  YEAR  1852. 


Db  Rothschild  and  others  v.  The   Royal   Mail   Steam  Packet 

Company.^ 

Jane  2,  1852. 

BiU  of  Lading,  Construction  of —  Loss  by  "  Bobbers  "  or  "  Dangers  of 

the  Roads:' 

The  defendants  received  goods  at  Panama,  to  be  carried  to  and  delivered  in  London,  "  the 
act  of  Crod,  the  qneen's  enemies,  pirates,  robbers,  fire,  accidents  from  machinery,  boilers, 
and  steam,  the  dangers  of  Uie  seas,  roads,  and  rivers  of  whatever  nature  or  kind  soever 
excepted."  The  goods  were  stolen  withont  violence,  when  in  the  course  of  transmission 
from  Southampton  to  London :  — 

EeUd^  that  this  was  not  a  loss  within  the  exception  either  of  "  robbers  "  or  "  dangers  of  the 
roads,"  as  the  word  "  robbers  "  meant  loss  by  violence,  and  "  dangers  of  the  roads  "  meant 
either  dangers  of  roads  where  ships  lie  at  anchor,  or  such  dangers  on  land  as  more  imme- 
diately occur  on  roads,  e.  g.  the  overturning  of  the  carriages. 

This  was  an  action  against  the  defendants,  for  not  delivering  goods 
pursuant  to  the  terms  of  a  bill  of  lading. 

The  declaration  stated,  that  on  the  Ist  of  April,  1851,  the  plain- 
tiffs caused  to  be  delivered  to  the  defendants,  for  shipment  on  board 
one  of  their  ships,  in  parts  beyond  the  seas,  namely,  off  Chagres,  in 
South  America,  eleven  boxes  of  gold  dust,  of  the  value  of  40,000/.,  to 
be  carried  and  conveyed  by  the  defendants  (with  liberty  to  transship 

on  board  any  of  their  ships),  to  be  delivered  within  a  reasonable  time 

• 

1  21  Law  J.  Rep.  (n.  s.)  Exch.  273 ;  7  Exchequer  Rep.  734. 
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in  that  behalf,  at  the  Bank  of  England,  in  the  city  of  London,  (the 
act  of  God,  the  queen's  enemies,  pirates,  robbers,  accidents  from 
machinery,  boilers,  and  steam,  the  dangers  of  the  seas,  roads,  and 
rivers,  of  whatever  nature  or  kind  soever  excepted),  to  the  plaintifis 
or  their  assigns,  he  or  they  paying  freight  for  the  same,  at  the  rate  of 
one  and  three  eighths  per  cent,  and  the  defendants  then  accepted  and 
received  the  same  accordingly,  for  the  purpose  and  upon  the  terms 
aforesaid.  And  the  plaintiffs  have  always  been  ready  and  willing  to 
accept  the  said  goods  at  the  place  and  in  manner  aforesaid,  and  to 
pay  the  said  freight  for  the  same ;  and  a  reasonable  time  for  the  de- 
fendants to  carry  and  convey  the  said  goods  to,  and  deliver  the  same 
at  the  place  and  in  manner  aforesaid,  had  elapsed  before  this  suit,  and 
they  were  not  prevented  from  so  doing  by  the  act  of  God,  the  queen's 
enemies,  pirates,  robbers,  &c. ;  and  although  the  defendants  have  car- 
ried, conveyed,  and  delivered  a  part  of  the  said  goods,  namely,  ten 
boxes  of  gold  dust,  yet  they  have  not  carried,  conveyed,  and  delivered 
the  residue  of  the  said  goods,  namely,  the  other  of  the  said  boxes  of 
gold  dpst,  of  the  value  of  3,000/.,  to  the  plaintiffs  or  their  assigns,  at 
the  place  and  in  manner  aforesaid,  or  in  any  manner  whatsoever,  and 
the  same  has  not  been  in  any  manner  delivered  to  the  plaintiffs.  And 
that  whilst  the  defendants  had  the  last-mentioned  box  of  gold  dust  for 
the  purpose  aforesaid,  they  took  so  little  and  bad  care  thereof,  that  the 
same  then,  by  reason  of  the  bad  and  improper  care  and  conduct  of 
the  defendants  in  that  behalf,  and  not  by  reason  of  any  or  either  of 
the  said  excepted  risks,  became  and  was  wholly  lost  to  the  plaintiffs. 

The  defendants  pleaded,  in  one  plea,  that  the  goods  in  question 
were  lost  by  robbers ;  and  in  another,  that  they  were  lost  by  the  dan- 
gers of  the  roads.     Issues  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  for  Middlesex, 
after  Hilary  term,  it  appeared  that  eleven  boxes  of  gold  dust  had  been 
received  by  the  defendants  at  Panama,  and  the  following  bill  of  lading 
given :  —  "  Received,  in  good  order  and  well-conditioned,  from  B.  Da- 
vidson, Esq.,  for  shipment  on  board  one  of  the  Royal  Mail  Steam 
Packet  Company's  vessels,  off  Chagres,  eleven  packages,  weighing, 

fross,  500  cwi  1  qr.  13  lbs.  14  oz.,  and  said  to  contain  7,377  oz.  10 
wts.,  T.  w.,  gold  dust,  valued  118,040  dollars,  being  marked  and  num- 
bered as  per  margin,  and  all  to  be  delivered  (with  liberty  to  transship 
on  board  any  other  of  the  company's  ships,  in  like  good  order  and 
condition,)  at  the  Bank  of  England  (the  act  of  God,  the  queen's  ene- 
mies, pirates,  robbers,  fire,  accidents  from  machinery,  boilers,  and 
steam,  the  dangers  of  the  seas,  roads,  and  rivers,  of  whatever  nature 
or  kind  soever,. excepted),  unto  Messrs.  Rothschild  &  Sons,  of  Lon- 
don, or  his  or  their  assigns,  he  or  they  paying  freight  at  the  rate  of 
one  and  three  eighths  per  cent." 

All  the  boxes  were  brought  across  the  Isthmus  of  Panama,  and 
were  shipped  at  Chagres  for  Southampton,  where  they  arrived  in  due 
course ;  but  in  the  course  of  their  transmission  to  London,  by  the 
railway,  one  of  the  boxes  was  aJ;olen,  without  violence.  The  jury 
found  that  the  defendants  were  guilty  of  negligence  in  the  convey- 
ance of  them  to  London,  and  that  this  negligence  caused  the  loss. 
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Under  his  lordship's  direction,  the  verdict  was  entered  for  the  defend- 
ants, with  liberty  to  the  plaintiffs  to  move  to  enter  the  verdict  for  them. 
A  rale  nisi  had,  accordingly,  been  obtained,  against  which 

The  Attorney- General  {F.  Thesiger)^  Crowder  and  Needham,  now 
showed  cause.  ^  The  defendants  are  protected  by  one  or  other  of  the 
exceptions  specified.  First,  as  to  the  meaning  of  the  word  "  robbers." 
It  is  admitted  that  the  legal  meaning  of  robtery  for  the  purposes  of 
criminal  proceedings,  is  a  felonious  taking  from  the  person  of  another, 
or  in  his  presence,  by  violence ;  but,  looking  at  this  bill  of  lading  as 
a  commercial  contract,  and  the  objects  contemplated  by  it,  the  word 
"  robbers  "  cannot  be  interpreted  in  its  strict  sense,  but  must  include 
any  felonious  taking.  Such  goods  as  these  could  not  be  carried  about 
the  person  so  as  to  be  exposed  to  robbery  in  this  sense,  but  they 
would  be  exposed  to  the  ordinary  danger  of  thieves ;  and  that  is  the 
proper  construction  to  be  put  on  the  werd  "  robbers."  There  are 
many  instances  in  the  law  where  this  extended  and  popular  meaning 
has  been  given  to  the  word  "  robber."  [They  referred  to  23  Hen.  8,  c. 
1,  s.  3;  5  &  6  Edw.  6,  V  9;  39  Eliz.  c.  15,  s.  2;  7  Geo.  2,  c.  15;  26 
Geo.  3,  c.  86 ;  Sutton  v.  Mitchell^  1  Term  Rep.  18 ;  Tomlinson  v.  Brit- 
ilebank,  4  B.  &  Ad.  630 ;  s.  c.  2  Law  J.  Rep.  (n.  s.)  K.  B.  105 ;  The 
Xing'  V.  Moore^  1  L.  C.  C.  335;  and  The  Kingv.  Mason^  Russ.  &  R. 
419.]  But,  secondly,  the  loss  was  also  within  the  exception  of  dan- 
gers of  the  road.  It  has  been  suggested  that  roads  means  sea-roads; 
but  this  is  not  so.  It  is  a  term  not  usually  introduced  into  policies, 
and  is  applicable  to  the  peculiar  circumstance  of  this  company  being 
carriers  by  land  and  water.  If  roads  do  not  mean  roadsteads,  neither 
do  the  dangers  of  roads  mean  only  such  as  arise  firom  imperfect  roads, 
such  as  precipices,  broken  arches,  &c.,  but  the  words, "  dangers  of  the 
roads,"  are  equivalent  to  dangerous  roads,  from  whatever  cause  such 
danger  may  arise.  In  Doctor  and  Student,  Dial.  2,  c.  38,  the  expres- 
sion is  used, "  ways  that  be  dangerous  for  robbing."  Loss  by  robbers 
has  been  held  to  be  within  the  meaning  of  "  perils  of  the  seas."  Pick- 
ering V.  Barclay y  2  Rol.  Abr.  248 ;  Barton  v.  Walliford^  Comb.  56. 

Alexander  Oockbnm^  in  support  of  the  rale.  The  loss  was  not 
within  either  of  the  exceptions.  First,  as  to  robbers.  It  is  admitted 
that  the  term  "robbery"  does  not  always  and  of  necessity  imply  per- 
sonal violence.  Bntprimd  facie  it  does  and  should  be  so  constraed 
here,  for  this  bill  of  lading  is  a  legal  document,  and  it  must  be  pre- 
somed  to  have  been  carefully  drawn  up.  At  any  rate,  it  is  clear  from 
the  context  and  from  the  circumstances  with  reference  to  which  the 
contract  was  made,  that  robbery  is  used  in  its  technical  signification. 
The  defendants  are  carriers  by  land  and  water.  On  the  other  side 
of  the  Atlantic  the  country  is  wild  and  barbarous,  and  in  crossing  the 
Isthmus  of  Panama  the  people  conveying  the  treasure  would  be  lia- 
ble to  the  attacks  of  armed  bands  of  robbers.     Against  such  dangers 


1  April  27,  before  Pollock,  C.  B.,  Parke,  B.,  Platt,  B^  and  Mabtin,  B. 
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— ^such  vis  major — this  contract  was  framed,  and  not  against  any 
petty  pilfering  which  might  possibly  happen  in  a  peaceable  country 
like  this,  and  in  consequence  of  such  culpable  negligence  as  was 
exhibited  in  this  case.  The  words  are  taken  from  poucies  of  insur- 
ance, and  in  them  it  has  been  held  that  thieves  mean  public  thieves. 
Com.  Dig.  "  Merchant "  (E,  g.),  Arnould's  Ins.  817,  Park's  Insor.  36, 
8th  ed.,  Abbott,  345,  Jones  on  Bailments,  43.  Secondly,  perils  of  the 
roads  either  mean  perils  incurred  in  the  roadsteads,  or  such  perils  as 
are  incidental  to  the  road  itself,  such  as  might  occur  in  that  ragged 
country.  Perils  of  the  sea  mean  perils  furising  from  the  sea,  and  not 
such  as  are  merely  perils  on  the  sea,  as  where  a  ship  was  sunk  by 
being  fired  into  by  a  friendly  vessel  by  mistake.  OuUeny.  Butler/5 
M.  &  S.  461.  (He  was  then  stopped  by  the  court) 

Cur.  adv.  vult 

Judgment  was  now  delivered  by  — 

« 

Pollock,  C^  B.  In  this  case  the  plaintilTs  sought  to  recover  bom 
the  defendants  the  value  of  two  boxes  of  gojjl  dust,  part  of  eleven 
received  by  them  at  Panama,  to  be  carried  to  the  Bank  of  England. 
The  defendants  carried  the  goods  from  Panama  across  the  Isthmus  by 
land,  shipped  them  at  Chagres,  and  brought  them  by  steam  vessels  to 
Southampton,  and  thence  carried  them  by  the  London  and  South- 
western Railway  to  London.  The  bill  of  lading  was  given  for  them 
at  Panama,  acknowledging  the  receipt  of  eleven  packages,  said  to* 
contain  7,000  and  odd  ounces  of  gold  dust  to  be  carried  to  the  Bank 
of  England  —  "the  act  of  God,  the  queen's  enemies,  robbers,  fire, 
accidents  from  machinery,  boilers,  steam,  dangers  of  the  sea,  roads, 
and  rivers,  of  whatsoever  nature  or  kind,  excepted."  All  the  pack- 
ages arrived  safely  at  Southampton,  and  were  placed  on  the  railroad 
to  be  carried  to  London,  but  one  of  them  was  stolen  secretly  from  the 
railway  truck  before  their  arrival  there,  and  the  jury  found  that  the 
defendants  were  guilty  of  negligence  in  the  conveyance  of  them  to 
London,  which  caused  the  loss. 

The  defendants  pleaded  the  exceptions  in  the  bill  of  lading  in  two 
different  pleas,  one  stating  that  the  loss  was  occasioned  by  robbers, 
the  other  by  dangers  of  the  roads.  At  the  trial,  both  pleas  were  found 
for  the  defendants,  but  with  a  reservation  of  liberty  to  enter  the  ver- 
dict on  both  for  the  plaintiffs.  A  rule  nisi  having  been  granted,  the 
case  on  behalf  of  the  defendants  was  elaborately  and  ftdly  argued 
during  the  last  term.  Sir  Alexander  Cockburn  was  heard  in  part  for 
the  plaintiffs.  Being  satisfied  that  the  plaintiffs  are  entitied  to  reco- 
ver, we  do  not  think  it  necessary  to  hear  any  further  arguments  upon 
the  subject  The  question  is,  whether  the  theft  conunitted  on  the 
South- Western  Railway  was,  first,  an  act  of  robbers;  secondly,  was 
it  a  danger  of  roads  within  the  true  meaning  of  the  bill  of  lading? 
and  we  are  of  opinion  that  it  was  neither  the  one  nor  the  other.  It 
was  argued,  for  the  plaintiffs,  that  the  word  "  robbers  "  ought  not  to 
be  construed  in  the  technical  sense  given  to,  the  word  by  the  English 
law  writers,  and  by  some  of  the  English  statutes, —  the  1  Vict  c.  87, 
s.  2,  for  instance,  where  it  means  a  felonious  taking  from  the  person 
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in  the  presence  of  another,  of  money,  or  goods,  against  his  will  by 
force,  and  putting  him  in  fear ;  for  it  was  not  likely  that  a  robbery  in 
that  sense  would  occur,  as  the  packages  were  not  in  the  personal  pre- 
sence of  the  defendants  or  their  servants,  and  still  less  were  they  upon 
their  persons.  Other  statutes  were  cited  where  the  meaning  is  much 
more  comprehensive,  and  includes  the  taking  without  force.  Besides, 
in  construing  such  instruments,  it  was  contended  that  the  ordinary 
meaning  of  the  words  used  must  be  followed.  We  think  that  position 
is  correct,  but  we  must  also  look  at  the  circumstances  under  which  the 
contract  was  made,  and  the  peculiar  subject  to  which  it  applied ;  and 
taking  these  into  consideration  we  cannot  doubt  that  the  meaning  of 
the  contract  was,  that  the  defendants  were  not  to  be  liable  for  the 
loss  of  the  gold  dust  in  instances  where  it  was  taken  by  force  by  a  vis 
major  which  they,  the  defendants,  could  not  resist,  but  that  they  were 
to  be  liable  where  it  was  pilfered  firom  them  or  taken  by  stealth.  It 
is  very  unreasonable  to  suppose  that  the  shippers  of  a  very  precious 
article,  of  which  a  large  value  is  comprised  in  a  very  small  space, 
which  is  capable  of  being  easily  abstracted  by  any  person  employed 
in  carrying  it,  meant  to  exempt  the  persons  to  whom  they  gave  the 
custody  and  care  of  it  firom  all  responsibility  for  theft  committed  by 
iheir  crew,  or  others,  against  whom  presumably  they  could  guard  by 
the  exercise  of  reasonable  care ;  but  it  is  likely  that  they  should  agree 
to  exempt  where  the  goods  were  taken  by  a  force  which  they  could 
not  resist  The  nature  of  the  transaction  shows  clearly,  therefore, 
that  the  word  "  robbers  "  means,  not  "  thieves,"  but  robbers  by  force, 
to  whom  the  term  is  more  usually  appUed,  although  in  common  par- 
lance it  is  often  applied  to  every  description  of  thefL  It  is  explained 
also  by  the  word  with  which  it  is  associated, "  pirates,"  who  certainly 
take  by  force  and  not  by  stealth.  We  have  no  doubt,  therefore,  in 
this  bill  of  lading  that  this  is  the  proper  meaning  of  the  word  "  rob- 
bers," and  this  being  so,  the  loss  in  this  case  was  not  by  robbers,  and 
that  the  plea  in  which  the  loss  was  so  stated  ought  to  be  found  for 
the  plaintiffs. 

We  do  not  feel  any  difficulty  as  to  the  meaning  of  the  term  "  dan- 
gers of  the  roads."  We  think  the  word  "  roads  "  may  be  explained 
by  the  context  to  ,mean  marine  roads  in  which  vessels  lie  at  anchor ; 
or  suppose  it  means  roads  on  land,  the  dangers  of  the  roads  are  those 
which  are  immediately  caused  by  roads,  as  the  overturning  of  car- 
riages in  rough  and  precipitous  places.  The  losses  by  robbers  are 
already  provided  for  under  the  general  term  "  robbers."  The  same 
reason  which  induces  us  to  believe  the  parties  did  not  mean  the  defend- 
ants should  not  be  exempted  from  pilfering  by  thieves  where  loss  by 
robbers  is  excepted,  leads  us  to  the  conclusion  that  they  did  not  intend 
they  should  be  protected  in  the  case  of  loss  by  thieves  in  passing 
along  roads.     Our  judgment  will,  therefore,  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs} 

ijn  Mar$haU  v.  The  NashviUe  Marine    (Tenn.  18390  a  poEcy  of  inrarance  cover- 
and  Fire  Inswrance  Co,^  1  Homphreja,  99,    e^  risks  "  or  the  rivers,  pirates,  rovers, 
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Tambisco  V.  Pacifico.  ^ 
Jane  1,  1852. 

Costs —  Security  for  where  Plaintiff  a  Foreigner. 

Security  for  costs  will  not  be  required  from  a  plaintiff  who  is  a  foreigner,  if  he  is  actniHj  in 
this  country. 

[Oliva  Y.  Johntorij  5  B.  &  Aid.  908|  overrnled.    Eds.] 

This  was  a  rule  obtained  by  the  defendant,  calling  upon  the  plain- 
tiff to  show  cause  why  he  should  not  give  security  for  costs.  It  was 
stated  in  the  affidavits,  upon  which  the  rule  was  granted,  that  the 
plaintiff  was  a  foreigner  usually  resident,  and  that  he  now  resided  at 
Athens,  and  that  he  was  come  over  to  this  country  for  a  temporary 
purpose  only,  and  not  with  the  intention  of  taking  up  his  permanent 
abode  here.     Against  this  rule, — 

Willes  now  showed  cause.  ^  The  affidavit  of  the  plaintiff  is  an 
answer  to  this  application.  He  states  that  he  came  over  from  Athens 
to  this  country  for  the  express  purpose  of  bringing  this  action  against 
the  defendant,  and  that  he  has  been  resident  here  for  the  last  four 
months ;  that  he  fully  intends  to  bring  the  action  to  trial,  and  that  he 
believes  he  himself  will  be  a  witness;  and  he  further  states  that  it  is 
his  full  intention  to  remain  in  this  country  until  judgment  is  obtained 
in  the  action,  and  that  he  is  unable  to  give  security  for  costs  in  conse- 
quence of  the  loss  he  has  sustained  by  the  refusal  of  the  defendant  to 
repay  him  the  advances  he  has  made  to  him.  The  practice  is  settled 
in  this  court,  that  security  for  costs  cannot  be  required  from  the  plain- 
tiff if  he  is  actually  in  England,  although  he  usually  resides  abroad. 
Dowling  V.  Harman^  6  Mee.  &  W.  131 ;  s.  c.  9  Law  J.  Rep.  (n.  s.) 
Exch.  53.  In  that  case  the  practice  of  the  Common  Pleas,  as  laid 
down  in  Anonymous  case,  8  Taunt  737,  was  followed. 

thieves^  &c."  The  goods  insured  were  lor  Walworth  held,  that  under  a  policy  of 
**  stolen  by  thieves  on  board  the  boat  em-  insurance  upon  goods,  against  loss  by 
ployed  in  the  transportation  of  the  eoods,  thieves,  the  underwriters  are  liable  for  a 
but  not  persons  connected  with  the  boat"  loss  by  thieves  who  are  in  no  way  con- 
It  was  held  the  loss  was  not  within  the  nectea  with  the  ship,  whether  the  robbery 
policy ;  that  the  theft  insured  against  was  is  by  simple  larceny  or  by  open  violence, 
one  accompanied  by  violence,  and  express-  and  altliough  the  earner  nught  also  be  liable, 
ed  by  the  word  latrodnium,  robbery,  and  And  thiswasapprovedina  subsequent  case, 
not  yur^m,  a  theft  committed  quietly  and  American  Ins,  Co.  v.  Bryan,  1  Hill,  25. 
secretly.  See  also  8  Kent's  Com.  p.  803.  (N.  Y.  1841,J  where  it  was  also  held  to  be 
2  Amould  on  Ins.  p.  818.  immaterial  wnether  such  theft  was  by  any 
On  the  other  hand  a  more  reasonable  of  the  crew  or  others.  The  word  ^^  thieves  " 
construction  seems  to  have  been  adopted  is  not  limited  to  external  or  assailing 
in  The  AdarUic  Ins,  Co,  v.  Storroto,  6  thieves ;  s.  c  26  Wendell,  668. 
Pwge,  285,  (N.  Y.  1835,)  where  Chancel- 

1  21  Law  J.  Bep.  (x.  s.)  Exch.  276. 

3  Before  Pollock,  C.  B.,  Aldejison,  B.,  Flatt,  B.,  and  Mabtik,  B. 
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T.  JoneSy  in  support  of  the  rule.  The  cases  cited  are  contrary  to 
what  was  decided  in  Oliva  v.  Johnson^  5  6.  &  Aid.  908,  where  the 
plaintiff  was  compelled  to  give  security  for  costs,  because  it  was  not 
shown  that  he  intended  to  continue  to  reside  in  this  country.  So 
also  in  Gumey  v.  Key^  3  DowL  P.  C.  559,  it  was -held  by  Williams,  J., 
that  if  a  plaintiff  permanently  reside  abroad  and  is  only  occasionally 
in  this  country,  security  may  be  required.  Naylor  v.  Joseph^  10  J.  B. 
Moore,  522 ;  s.  c.  3  Law  J.  Kep.  ^n.  s.)  C.  P.  207,  is  to  the  same  effect 
Thb  is  reasonable,  because  the  plaintiff  has  no  right  to  bring  an  ac- 
tion, and  put  the  defendant  to  costs,  and  retain  the  power  of  going 
away  at  any  moment,  and  avoid  the  consequences  of  his  vexatious 
conduct. 

[AliDerson,  B.  The  defendant  is  in  a  worse  position,  because  he 
can  be  stopped  at  any  moment] 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  ought  to  be  dis- 
charged, as  it  was  decided  in  1840,  by  this  court,  that  the  practice  is 
not  to  require  security  for  costs  from  a  foreigner  being  plaintiff  if  he 
is  here  in  England.  Nor  is  it  so  unreasonable  as  is  contended,  for  if 
it  were  otherwise,  our  courts  would  be  shut  against  every  foreigner, 
unless  he.could  find  security  for  costs.  However,  without  discussing 
the  reasons,  I  am  disposed  to  adhere  to  the  judgment  of  this  court 
in  Dowling  v.  Harman^  and  it  is  more  in  accordance  with  the  older 
cases. 

Alderson,  B.  The  question  comes  to  this,  whether  the  plaintiff 
must  state  that  he  resides  here,  and  intends  to  continue  to  reside 
here.  But  even  if  he  should  state  this,  it  would  be  of  littie  value,  as 
he  might  at  any  time  change  his  intention.  I  think  the  simple  rule 
should  be  that  the  statement  that  he  is  resident  here  ought  to  be 
sufficient 

Platt,  B.  I  always  thought  it  clear  and  plain  that  it  is  only 
where  the  plaintiff  is  not  within  the  jurisdiction  that  security  for  costs 
can  be  required. 

Martin,  B.  The  rule  is  plainly  laid  down  in  Dowling  v.  Harman, 
and  although  Oliva  v.  Johnson  was  not  there  cited,  yet  it  is  to  be 
observed  that  my  brother  Parke  was  counsel  in  that  case,  and  it  was 
not  likely  to  have  been  forgotten  by  him,  for  we  all  know  how  exact 
and  retentive  his  memory  is  in  these  matters. 

Eule  discharged. 
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Cannan  and  others,  assignees  of  Nash,  a  bankrupt,  v.  The  South- 
eastern Railway  Company.^ 

May  7,  1852. 

Trover —  Notice  of  Act  of  Bankruptcy  —  6  Geo,  4,  c.  16,  5. 84  —  Fiat 
in  Bankruptcy  —  Variance  —  Ri^ht  of  Assignees  to  sue. 

A  bankrapt,  previoaslj  to  his  bankniptcj,  deposited  timber  with  the  defendants,  who  were 
wharfinf]^ers.  to  be  kept  at  their  whaif,  and  delivered  on  payment  of  the  wharfage.  On  die 
7th  of  February,  1848,  9k  fiat  issued  against  him,  and  the  plaintiff,  Cannan,  was  appointed 
official  assignee.  The  bankrupt,  after  the  fiat^  sold  the  timber,  and  between  September, 
1848,  and  January,  1849,  it  was  delivered  to  the  purchaser  by  the  defendants,  who  bad  no 
notice  of  the  bankruptcy.  In  February,  1849,  the  other  plaintiffs  were  appointed  trade 
assignees. 

In  trover  by  the  official  and  other  assignees,  held,  first,  that  the  defendants  were  not  liable  for 
the  value  of  the  timber,  being  protected  by  the  6  Geo.  4,  c  16,  s.  84.  Secondly,  that  the 
issuing  of  ih^fiat  was  not  notice  to  all  the  world  of  its  issuing,  ihtfiat  not  standing  on  die 
same  footing  as  the  old  commission  of  bankruptcy. 

The  words  in  the  84th  section  "^ods  belonging  to  any  bankrupt,"  mean  goods  which  be- 
longed to  the  bankrupt  at  the  time  they  were  deposited  in  the  possession  or  custody  of  the 
person  delivering  them,  and  which  would  have  continued  to  be  his  property  unless  an  act 
of  bankruptcy  bad  occurred. 

Qftarey  whether  there  was  a  variance  between  the  declaration  and  the  facts  stated,  on  tfae 
ground  that  the  official  assignee  was  to  be  considered  as  alone  possessed  of  the  timber  at 
the  time  of  the  conversion  and  not  the  trade  assignees. 

Trover  to  recover  the  value  of  a  quantity  of  timber  deposited  with 
the  defendants.  The  declaration  alleged  that  the  plaintiffs  (the  official 
assignee  and  the  trade  assignees)  were  possessed  of  the  timber  as 
assignees  of  John  Nash,  a  bankrupt. 

Pleas  —  not  guilty  and  not  possessed. 

The  facts  were  by  consent  stated  for  the  opinion  of  the  court  in  a 
special  case,  as  follows. 

Case.  The  defendants  were  owners  of  a  wharf,  and  the  bankrupt, 
before  the  date  of  the  fiat  (which  it  must  be  understood  was  before 
the  act  of  bankruptcy),  deposited  the  timber  with  them,  to  be  kept  at 
the  wharf,  and  delivered  on  payment  of  the  wharfage.  On  the  7th 
of  February,  1848,  a  fiat  in  bankruptcy  issued  against  Nash,  and  he 
was  adjudged  a  bankrupt,  and  the  plaintiff  Cannan  appointed  official 
assignee.  On  the  13th  of  February,  1849,  the  adjudication  was  for 
the  first  time  notified  in  the  Gazette,  and  the  other  plaintiffs  were 
afterwards  appointed  trade  assignees.  After  the  issuing  of  the  fiat, 
the  bankrupt,  without  the  consent  or  knowledge  of  the  official  as- 
signee, sold  the  timber,  and  between  the  11th  of  September,  1848,  and 
the  15th  of  January,  1849,  it  was  delivered  by  the  defendants  to  the 
purchasers,  on  a  delivery  order  given  by  the  bankrupt  to  them.  The 
defendants  had  no  notice  of  the  fiat  or  adjudication,  nor,  as  it  must 
be  understood,  of  the  act  of  bankruptcy.  The  question  for  the  opinion 

1 21  Law  J.  Rep.  (n.  s.)  Exch.  257. 
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of  the  court  was,  whether  the  plaintiffs  were  entitled  to  recover  the 
value  of  the  timber  from  the  defendants. 
The  case  was  argued  by 

Willes,  for  the  plaintiffs  (April  26).  The  whole  of  the  assignees 
are  properly  joined,  and  the  conversion  is  well  alleged  to  have  been 
of  their  goods,  notwithstanding  the  official  assignee  was  alone  ap- 
pointed at  the  time.  Their  title  relates  back  to  the  act  of  bankruptcy. 
It  is  clear  that  had  the  conversion  taken  place  before  the  appointment 
of  any  assignees  they  might  have  joined,  and  to  hold  that  they  can- 
not in  the  present  case,  must  be  productive  of  one  of  two  consequen- 
ces ;  either  the  court  must  hold  that  the  title  of  the  creditors'  assignees 
was  intermittent,  existing  prior  to  the  appointment  of  the  official 
assignees,  being  divested  by  their  appointment,  and  again  attaching 
upon  their  own  appointment ;  or  the  old  doctrine  of  relation  must 
be  obliterated.  Uooper  v.  Chittj/,  1  Burr.  20,  shows  that  it  is  no  an- 
swer to  say,  that  to  apply  the  doctrine  of  relation  would  be  productive 
of  harsh  consequences.  That  the  title  of  the  assignees  relates  back 
to  the  act  of  bankruptcy,  is  supported  by  the  construction  of  all  the 
old  bankruptcy  laws. 

[Parke,  B.  If  at  the  time  of  the  wrong  done  there  was  an 
assignee  to  whom  the  wrong  was  done,  the  question  is,  whether  on 
the  appointment  of  a  subsequent  assignee  his  right  is  so  transferred 
so  as  to  make  it  a  wrong  done  to  such  new  assignee.] 

It  is  so  transferred.  The  13  Eliz.  c  7,  originated  the  doctrine  of 
relation.  1  Christian's  Bankrupt  Laws,  11.  The  title  of  the  pro- 
visional assignee  related  back,  and  when  the  official  assignee  was 
substituted  by  statute  he  was  invested  with  similar  rights.  The  6 
Creo.  4,  c.  16,  s.  45,  providing  for  the  appointment  of  the  provisional 
assignee,  directs  that  on  his  removal  he  shall  deliver  up  and  assign 
the  estate  of  the  bankrupt  to  the  creditors'  assignees,  and  •  that  "  all 
the  estate  of  the  bankrupt  which  shall  be  so  delivered  up  and  assigned 
shall  be  as  effectually  and  legally  vested  in  the  assignees  so  chosen 
as  aforesaid  as  if  the  first  assignment  had  been  made  to  them  by  the 
commissioners."  Now,  it  is  unnecessary  that  there  should  be  any 
formal  assignment,  and  the  creditors'  assignees  are  to  be  possessed 
jointly  with  the  official  assignee  —  1  &  2  Will.  4,  c.  56,  s.  22 ;  but 
that  does  not,  nor  does  the  fact  that  by  that  section  the  official  assignee 
alone  is  to  receive  the  property,  affect  the  title  of  the  assignees.  The 
5  &  6  Vict.  c.  122,  under  the  48th  section  of  which  the  assignees  in 
the  present  case  were  appointed,  by  section  51,  enacts,  "  That  every 
official  assignee  of  any  bankrupt's  estate  appointed  under  the  pro- 
visions of  this  act  shall  have  the  same  rights,  powers,  privileges  and 
exemptions  as  are  possessed  by  official  assignees  appointed  under  the 
said  recited  act  1  &  2  Will.  4,  c.  56,  and  the  enactments  therein  con- 
tained," and  section  53  empowers  newly  appointed  official  assignees 
to  act  jointly  with  existing  assignees,  and  provides  that  "  all  the  real 
and  personal  estate  of  the  bankrupt  under  such  fiat  shall  immediately 
on  such  apointment  vest  in  such  official  assignee  jointly  with  the 
existing  assignees."     The  1  &  2  Will  4,  c.  56,  s.  25,  does  away  with 
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ihe  necessity  of  assignment,  and  gives  their  appointment  the  opeia* 
tion  of  veisting  the  property  in  them.  The  6  Greo.  4,  c.  16,  ss.  45  aiui64, 
gave  the  creditors'  assignees  all  the  rights  of  the  provisional  assignees; 
and  the  same  rights  by  1  &  3  Will  4,  c.  66,  s.  25,  apply  to  the  credi- 
tors' assignees  with  respect  to  the  official  assignees.  The  only  con- 
clusion is,  that  the  property  is  vested  in  the  whole  of  the  assignees 
from  the  act  of  bankruptcy ;  then,  the  right  relates  back,  and  makes 
the  wrongful  act  with  respect  to  the  property  a  wrongful  act  done  to 
their  property. 

[Martin,  B.  If,  after  an  act  of  bankruptcy,  and  before  the  appoint- 
ment of  assignees,  a  pint  of  wine  of  the  bankrupt  were  drunk  by  one 
who  had  no  right,  how  should  you  declare  ?] 

Suppose  the  assignees  brought  that  action,  then  it  would  be  said 
that,  inasmuch  as  the  bankrupt  was  then  possessed  of  the  property, 
and  it  was  not  then  assigned  by  the  appointment  of  assignees,  it 
would  be  necessary  to  declare  that  the  goods  were  the  property  of  the 
assignees,  and  that  they  were  converted  while  the  bankrupt  was 
possessed. 

t Pollock,  C.  B.     If  the  property  were  destroyed  it  could  not  be 
vered  up.] 

But  the  statute  relates  to  rights  of  action,  and  vests  the  right  of 
action.  Secondly,  there  was  a  conversion.  Although  persons  doing 
an  act  in  performance  of  a  public  duty  may  be  protected  in  some 
cases,  and  although  the  company  obtained  possession  of  the  goods 
as  wharfingers,  and  under  a  contract,  yet  being  incorporated  under  an 
act  of  parliament  for  a  special  pui^ose,  they  could  not  enter  into  a 
contract  which  they  were  not  empowered  to  enter  into.  ITie  East 
Anglian  Railways  Company  v.  The  Eastern  Counties  Railway  Gonr 
pa/ny,  21  Law  J.  Rep.  (n.  s.)  C.  P.  23 ;  s.  a  7  Eng.  Rep.  505 ;  ITyW  v. 
Pickfordy  8  Mee.  &  W.  443 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  Exch.  382, 
and  Youl  v.  Harbottle,  Peake  N.  P.  49. 

[Martin,  B.  If  the  bankrupt  gave  a  lav^ul  authority  to  the  car- 
riers to  deUver  to  a  certain  person,  the  assignees  would  take  subject 
to  it 

Paeke,  B.  Selling  by  a  man  who  has  no  right  to  sell  is  surely  a 
conversion.] 

Here,  the  bankrupt  had  no  right  The  statute  6  Greo.  4,  c  16,  8.81) 
must  mean  effects  of  which  the  bankrupt  was  possessed  at  the  time 
of  the  deUvery. 

# 

Hoggins^  contra.  The  plaintiffs  allege  that  at  the  time  of  the  con- 
version they  were  possessed,  while,  in  fact,  one  of  them,  the  official 
assignee,  was  alone  possessed ;  and  it  ought  to  have  been  so  alleged 
This  case  is  analogous  to  that  of  executors,  who,  if  they  sue  for  an 
injury  to  a  part  of  the  estate  committed  while  former  executors  were 
possessed  of  it,  must  so  aver  it  The  1  &  2  WilL  4,  c.  56,  s.  25, 
*  merely  does  away  with  the  necessity  of  an  assignment  by  deed,  i| 
does  not  put  the  assignees  in  the  same  position  with  the  provisional 
assignees.  The  22d  section  of  that  act  says,  in  the  most  emphatic 
words,  that  the  estate  shall  vest  in  the  ofBcial  assignee. 
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[Pollock,  C.  B,  The  creditors'  assignees  take  all  the  rights  of 
action.] 

Yes ;  but  they  must  lay  the  property  in  the  right  person  in  plead- 
ing. Secondly,  there  has  been  no  conversion  by  the  company  ;  they 
were  at  the  time  of  the  conversion  the  owners  of  a  wharf  called  the 
"  Canal  Wharf,"  and  they  got  the  goods  to  be  kept  on  the  wharf,  and 
delivered  up  on  payment  of  wharfage.  The  goods  were,  therefore,  in 
their  possession  under  a  contract,  and  they  could  be  guilty  of  no  con- 
version while  acting  according  to  the  instructions  of  the  person  with 
whom  the  contract  was  entered  into.  Townsend  v.  Inglisj  Holt's  N.  P. 
278.  Thirdly,  the  defendants  had  no  notice  of  any  act  of  bankruptcy, 
nor  of  the  issuing  of  the  fiat ;  those  facts  are  found  by  the  case.  A 
fiat  is  issued,  and  for  more  than  twelve  months  no  notice  is  given  to 
the  public 

[Pollock,  C.  B.  It  may  well  be  that  the  delivery  back  to  a  man 
of  that  which  he  had  in  some  degree  parted  with  might  be  protected 
by  the  legislatui'e,  and  that  is  the  construction  of  the  84th  section  of 
the  6  Geo.  4,  c.  16,  taken  in  connection  with  the  82d.] 

This  is  similar  in  principle  to  the  case  of  a  tenant  who  has  paid 
his  rent,  without  notice  of  assignment, to  his  former  landlord;  in  that 
case  the  payment  so  made  is  good  against  the  assignee.  Watts  v. 
OgTiellj  Cro.  Jac.  192.  No  action  could  be  maintained  against  the 
vendee.  Kynaston  v.  Crouch^  14  Mee.  &  W.  266 ;  s.  c.  14  Law  J.  Rep. 
(n.  s.)  Exch.  324,  and  that  is  a  test.  Notice  of  a  docket  being  struck 
is  no  notice  of  a  prior  act  of  bankruptcy.  Notice  of  an  act  of  bank- 
ruptcy means  knowledge  or  wilfully  abstaining  from  acquiring  know- 
ledge. Bird  V.  Bass^  6  Man.  &  G.  143.  Knowles  v.  Horsfall,  5  B. 
&  Aid.  134,  shows  the  effect  of  want  of  notice.  The  difficulty  raised 
on  the  6  Geo.  4,  c.  16,  s.  84,  was  the  expression,  "  the  property  of  any 
bankrupt. 

[Pollock,  C.  B.  To  construe  that  strictly  would  make  the  pro- 
vision nugatory.] 

WiUeSj  in  reply.  To  protect  the  company  from  this  action  would 
be  a  mofft  dangerous  extension  of  the  doctrine  of  estoppel  by  stand- 
ing by.  The  assignees  were  entitled  to  the  goods  when  they  were 
delivered  by  the  company  to  the  person  to  whom  they  were  directed 
to  deliver  them.  Oakley  v.  Davis^  16  East,  82.  In  every  case  the 
hardship  of  a  man  being  made  liable  for  the  disposal  of  property 
where  he  has  acted  innocently  without  notice  will  not  be  regarded. 
The  cases  upon  the  subject  apply  only  where  a  person  transfers  pro- 
perty to  innocent  purchasers.  Knowles  v.  HorsfaU  is  inapplicable ;  that 
case  relates  to  goods  appearing  to  be  the  property  of  the  bankrupt 
The  84th  section  of  the  6  Geo.  4,  c.  16,  appUes  only  to  transfers  before 
the  assignees  are  appointed.  So  the  2  &  3  Vict.  c.  29,  has  been  held 
to  apply  only  to  cases  of  fiats  before  the  commission,  when  no 
assignees  have  been  appointed.    Moon  v.  Phillips^  9  Dowl.  P.  C.  294. 

Our.  adv.  vuU. 
VOL.  XIV.  29 
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The  judgment  of  the  court  was  now  delivered  by 

Parke,  B.  His  lordship  stated  the  facts  as  above  set  forth,  and  pro- 
ceeded, —  For  the  plaintiffs  it  was  argued,  that  by  the  operation  of 
the  bankrupt  laws  in  force  at  the  time  when  the  transaction  took 
place  the  property  in  the  timber  vested  in  all  the  assignees,  by  rela- 
tion, from  the  time  of  the  act  of  bankruptcy,  and  that  the  delivery 
by  the  defendants  to  the  purchaser  from  the  bankrupt  was  a  conver- 
sion of  the  property.  The  cases  of  Cooper  v.  Chitty,  BcUme  v.  Hutton^ 
9  Bing.  471 ;  s.  c.  2  Law  J.  Rep.  (n.  s.)  Exch.  116,  and  Carlisle  v.  Gar- 
landj  7  Bing.  298  ;  s.  c.  9  Law  J.  Rep.  C.  P.  96,  were  cited,  which 
conclusively  show  that  from  the  time  of  the  act  of  bankruptcy  the 
goods  of  the  bankrupt  cease  to  be  his  and  become  the  property  of  his 
assignees,  who  may  maintain  an  action  of  trover  against  the  sheriff 
who  issues  a  writ  of  Jieri  fcunas  against  the  bankrupt,  subject,  of 
course,  to  the  various  limitations  created  by  the  enactments  of  the 
various  statutes  on  this  subject 

Three  points  were  made  for  the  defendants ;  first,  that  they  were 
protected  by  the  84th  section  of  the  Bankrupt  Act,  the  6  Geo.  4,  c. 
16 ;  secondly,  that  the  delivery  of  the  timber  was  in  conformity  with 
the  contract  on  which  it  was  deposited  with  them,  and  without  notice 
of  any  change  in  the  property  for  title  to  the  timber,  and  was  not  a 
conversion,  and  they  were  excused  from  any  action  by  reason  of  such 
delivery ;  thirdly,  that  there  was  a  variance  between  the  declaration 
and  the  facts  stated,  for  that  the  official  assignee  alone  was  possessed 
of  the  timber  at  the  time  of  the  conversion  (that  is,  the  delivery  to 
the  purchaser),  and  that  the  averment  that  all  the  assignees  were  then 
possessed  was  not  made  out,  and  that  the  defendants  were  entitled 
to  the  judgment  of  the  court  on  the  issue  of  the  plea  of  not  possessed. 
There  is  no  doubt  whatever  of  the  truth  of  the  position  advanced  on 
behalf  of  the  plaintiffs.  As  a  general  proposition,  the  title  of  tjie 
assignees  to  the  goods  has  relation  back  to  the  act  of  bankruptcy; 
and,  notwithstanding  the  great  extent  to  which  the  application  of 
this  rule  has  been  cut  down  and  restricted  by  modern  enactments,  it 
still  remains  a  fundamental  rule  and  principle  of  the  bankrupt  laws. 
Note  to  Cooper  v.  Chitfy  and  KynasUm  v.  Crouch.  But,  we  think  the 
defendants  are  protected  by  the  operation  of  the  84th  section  of  the 
Bankrupt  Act,  6  Geo.  4,  c  16,  which  section  enacts  that  no  person  or 
body  corporate,  or  public  company,  having  in  his  or  their  possession 
or  custody  any  money,  goods,  wares,  or  merchandise,  or  effects  belong- 
ing to  any  bankrupt,  shall  be  endangered  by  reason  of  the  payment 
or  delivery  thereof  to  the  bankrupt,  or  his  order  (not  stating  before 
the  date  of  the  commission),  provided  he  or  they  had  not  at  the  time 
of  the  delivery  notice  of  the  act  of  bankruptcy  committed. 

It  was  argued  that  the  operation  of  this  section  was  restricted  to 
delivery  before  the  issuing  of  the  commission  (that  is  now  the  fiat), 
until  which  time  the  goods  might  more  properly  be  said  to  belong 
to  the  bankrupt.  But  we  do  not  think  that  this  is  the  proper  con- 
struction of  the  section.  In  truth,  the  goods  might  in  some  sense  be 
said  to  belong  to  the  bankrupt  up  to  the  time  of  the  appointment  of 
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the  assignees.  But  in  our  opinion  the  words  '^  goods  belonging  to 
the  bankrupt "  mean  goods  which  belonged  to  the  bankrupt  at  the 
time  they  are  deposited  in  the  possession  or  custody  of  the  person  or 
body  corporate,  or  public  company,  delivering  them,  and  which  would 
have  continued  to  be  his  property  unless  an  act  of  bankruptcy  had 
occurred.  That  section  was  meant  by  the  legislature  to  protect  wharf- 
ingers, warehousemen,  or  dock  companies,  and  other  parties  whose 
trade  it  is  to  hold  possession  of  other  men's  property  for  their  conve- 
nience, which  is  the  character  the  defendants  filled  in  the  present 
transaction. 

It  was  argued,  on  behalf  of  the  plaintifis,  that  their  view  was 
proved  to  be  correct  by  reason  of  the  preceding  section  of  the 
statute.  This  is  an  error.  The  84th  section  is  a  perfectly  independ- 
ent section,  and  has  nothing  whatsoever  to  do  with  the  preceding 
one.  It  is  taken  from,  and  intended  to  be,  a  substitute  for  the  56 
Geo.  3,  c  151,  which  consists  of  two  sections,  and,  in  substance,  con- 
tains what  is  contained  in  the  84th  section  of  the  6  Geo.  4,  c.  16, 
which  consolidated  all  the  existing  bankrupt  laws ;  and  it  seems  to 
be  perfectly  clear  that  the  56  Geo.  3,  c.  137,  which  was  to  extend  a 
provision  of  the  1  Jac.  1,  c.  15,  s.  4,  namely,  that  no  debtor  of  a  bank- 
rapt  should  be  endangered  by  the  payment  of  his  debt  to  the  bank- 
rapt  (which  must  be  understood  to  mean  before  he  has  become 
bankrupt),  was  meant  to  protect  the  wharfinger  or  dock  company  who 
delivered  the  goods  to,  or  the  order  of  a  person  from  whom  they  were 
received,  before  they  had  knowledge  that  such  person  had  become 
bankrupt.  We  are,  therefore,  of  opinion  that  the  defendants  are 
protected  by  the  operation  of  the  84th  section.  But  it  was  contended, 
for  the  plaintiffs,  that  the  issuing  of  the  fiat  was,  ipsofactOj  notice  to 
all  the  world  of  its  issuing.  If  it  had  been  a  commission  it  would 
have  been  such  notice  according  to  the  case  of  Collet  v.  De  Gols  and 
Wardj  C^s.  temp.  Talbot,  45,  and  after  such  a  notice  there  might  be 
a  difficulty  in  saying  the  defendants  would  be  excused  under  the  84th 
section.  But  we  think  that  a  fiat  is  not  on  the  same  footing  as  the 
old  commission  of  bankruptcy  was.  At  the  time  when  this  bank- 
ruptcy took  place  the  statute  1  &  2  Will.  4,  c.  46,  was  in  force,  and 
by  the  12th  section,  in  lieu  of  a  commission,  a  fiat  issued  under  the 
hands  of  the  Chancellor  or  Master  of  the  Rolls,  or  other  judge  or 
Master  of  the  Court  of  Chancery,  which  was  afterwards  entered  of 
record  in  the  Court  of  Bankruptcy.  In  our  opinion  that  was  not  a 
proceeding  of  the  same  public  notoriety^  certainly  not  until  it  was 
entered  oi  record  as  the  issuing  of  the  commission  under  the  great 
seal,  and  does  not  itself  operate  as  a  notice ;  and  we  certainly  think, 
nnless  compelled  by  authority,  we  ought  to  hold  notice  of  an  act  to 
be  knowled|ge  of  it  brought  home  to  the  mind  of  the  person  to  be 
affected  by  it  This  being  our  opinion,  it  is  unnecessary  to  consider 
the  other  two  points  raised  on  behalf  of  the  defendants.  The  judg- 
ment of  the  court,  in  pursuance  of  the  authority  given  to  us  by  the 
special  case,  is,  that  a  nolle  prosequi  be  entered. 

Judgment  accordingly. 
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Carrv.  The  Lancashire  and  Yorkshire  Railway  Cobipany.* 

May  8,  1852. 

Carriers  by  Railway  —  Limitation  of  Liability —  Notice  — 
Construction  of  Contract. 

The  plaintiff  being  the  owner  of  a  horse  delivered  it  to  the  defendants,  a  railway  company, 
to  be  carried  on  their  railway,  subject  to  conditions  which  stated  that  the  owners  un- 
dertook all  risks  of  c-onreyance  whatsoever,  as  the  company  would  not  be  responsible  for 
any  iDJury  or  damage,  howsoever  caused,  occurring  to  live  stock  of  any  description  travd- 
ling  on  the  railway.  The  horse  having  been  injured  by  the  horsebox  being  propelled 
against  some  trucks  through  the  gross  negligence  of  the  company :  — 

Held,  hoBsitante  Piatt,  B.,  that  the  company,  under  the  terms  of  the  contract,  were  not  respon- 
sible for  the  injury. 

Qucerc,  whether  the  company  would  have  been  responsible  if  the  horse  had  been  stolen. 

Case.  The  declaration  stated  that  the  defendants  were  the  own- 
ers of  the  Lancashire  and  Yorkshire  Railway,  and  were  possessed  of 
engines,  horseboxes,  &c.,  for  conveying  passengers,  horses,  cattle,  &C., 
on  the  railway  as  common-carriers ;  that  the  plaintiff  delivered  to  the 
defendants  a  horse  to  be  carried  by  them  for  hire  in  a  horsebox,  on 
the  railway  from  Wakefield  to  Knottingley,  subject  to  certain  condi- 
tions, assented  to  by  the  plaintiff  and  contained  in  a  notice  at  the 
foot  of  the  ticket  or  waybill  of  the  railway  company,  for  the  convey- 
ance of  the  horse,  and  which  was  in  these  words  — "  This  ticket  is 
issued  subject  to  the  owners  undertaking  all  risks  of  conveyance 
whatsoever,  as  the  company  will  not  be  responsible  for  any  injury  or 
damage  (howsoever  caused)  occurring  to  live  stock  of  any  description, 
travelling  upon  the  Lancashire  or  Yorkshire  Railway,  or  in  their  ve- 
hicles." That  whilst  the  horse  was  in  the  custody  of  the  defendants, 
and  through  the  improper  conduct  and  gross  negl^ence,  and  firom  the 
want  of  proper  care,  skill  and  diligence  on  the  part  of  the  defendants, 
the  horsebox  was  propelled  on  the  railway  against  certain  trucks,  with 
so  great  violence  that  the  horse  was  seriously  damaged,  and  died  in 
consequence  thereof. 

Plea  —  Not  guilty. 

At  the  trial,  before  Alderson,  B.,  at  the  last  York  spring  assizes,  the 
jury  found  that  the  defendants  had  been  guilty  of  gross  negligence, 
and  returned  a  verdict  for  the  plaintiflF,  damages  87/.  In  the  term  fol- 
lowing, the  defendants  having  obtained  a  rme  nisi  to  arrest  the  judg- 
ment, 

Atherton  and  Cowling  showed  cause.  The  defendants  received  this 
horse  as  common-carriers,  and  although  it  may  be  that  they  might 
have  declined  to  carry  it,  yet  as  they  did  not  do  so,  the  general  liabil- 
ities and  duties  at  common  law  attach,  and  they  cannot  relieve  them- 


1  21  Law  J.  Rep.  (n.  s.)  Exch.  261. 
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selves  by  any  such  notice  as  that  set  out  in  the  declaration,  The  law 
imposes  two  things  upon  common-carriers ;  first,  the  liability  of  being 
insnrers,  irrespective  of  all  question  as  to  fulfilment  or  neglect  of  duty, 
and  secondly,  the  duty  of  exercising  reasonable  care,  or  at  least  of 
avoiding  gross  negligence.  The  liability  may  be  got  rid  of  for  a  good 
consideration,  but  the  duty  cannot  be  avoided  except  by  authority  of 
law.  Thus,  the  notices  in  use  prior  to  the  Carriers  Act,  did  not  re- 
lieve the  carrier  from  the  obligation  of  reasonable  care.  l£  the  mean- 
ing of  this  agreement  is,  that  gross  negligence  is  not  to  render  the 
defendants  liable,  such  agreement  is  not  legally  binding. 

[Pabke,  B.  If  that  argument  be  correct,  the  plaintm  should  have 
tendered  a  reasonable  compensation,  and  refused  to  have  entered  into 
the  special  contract  The  defendants  imposed  terms  and  the  plainti£f 
assented  to  them.] 

K,  however,  this  point  is  not  now  open,  it  is  submitted  that  the 
reasonable  construction  of ,  the  notice  is,  that  the  defendants  are  not 
to  be  exempted  from  the  consequences  of  their  own  gross  negligence. 
The  notice  only  exempts  them  from  unforeseen  accidents.  Upon  the 
point  fVyld  v.  Pickford,  8  Mee.  &  W.  443;  s.  c.  10  Law  J.  Rep.  (n.  s.) 
Exch.  382 ;  Beck  v.  Evans,  16  East,  244 ;  Riley  v.  Home,  5  Bing.  217 ; 
s.  c.  7  Law  J.  Rep.  C.  P.  32 ;  Bodentiam  v.  Bennetty  4  Price,  31 ;  EUis 
V.  Turner,  8  Term  Rep.  431 ;  GameU  v.  WiUan,  5  B.  &  Aid.  63 ;  SUat 
V.  Fogg,  5  B.  &  Aid.  342 ;  Story  on  Bailments,  p.  365,  s.  571,  a,  and 
Sftmrt  V.  Crawley,  2  Stark.  323,  are  applicable.  If  the  full  literal 
meaning  be  given  to  the  words  of  this  notice,  even  then  the  company 
would  not  be  liable  for  the  wilful  misfeasance  of  their  servants.  The 
very  object  of  the  sender  of  the  horses  being  that  they  should  be  safely 
earned,  this  would  be  defeated  by  an  unlimited  exemption  being 
enjoyed  by  the  company  under  this  notice.  It  is  an  agreement  of  a 
personal  character,  and  rather  than  the  very  object  of  the  contract 
should  be  defeated,  the  repugnant  proviso  may  be  rejected  altogether. 
Fvrmvall  v.  Coambs,  5  Man.  &  G.  736 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  C. 
P.  265.  The  special  contract  referred  to  in  the  6th  section  of  the  Car- 
riers Act  (1  Will.  4,  c.  68),  must  mean  a  binding  contract,  for  which 
there  is  a  consideration ;  here  there  is  none.  They  referred  to  Shata 
V.  T%e  York  and  North  Midland  Railway  Company,  18  Law  J.  Rep. 
(n.  8.)  Q.  B.  181 ;  Chippendale  v.  TJie  Lancashire  and  Yorkshire  Rail- 
way Company,  21  Law  J.  Rep.  (n.  s.)  Q.  R  22;  s.  c.  7  Eng.  Rep. 
395. 

Wilkins,  Serg.,  and  Tomlinson,  in  support  of  the  rule,  were  not 
called  upon. 

Parke,  B.  The  question  in  this  case  turns  upon  the  notice  which 
was  given  by  the  defendants,  and  which  forms  the  foundation  of  the 
contract  between  the  parties.  It  is  plain  that  since  the  passing  of 
the  Carriers  Act,  it  is  competent  for  carriers  to  make  a  special  con- 
tract Such  a  contract  was  made  in  this  case,  and  the  only  question 
is  as  to  the  meaning  of  that  contract  According  to  the  old  cases, 
there  was  this  limitation  upon  the  construction  of  carriers^  notices, 
29* 
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that  unless  a  carrier  excluded  his  liability  in  express  terms,  according 
to  the  ordinary  terms  of  the  notice,  he  would  be  responsible  for  gross 
negligence.  The  practice  of  a  carrier  protecting  himself  by  notice, 
was  put  an  end  to  by  the  Carriers  Act.  Now,  whether  in  the  present 
case  the  defendants  are  liable  in  their  character  of  common-carriers, 
that  is,  that  they  are  bound  to  carry  safely  and  securely,  and  are  only 
protected  from  that  description  of  loss  which  arises  from  the  act  of 
God  and  the  king's  enemies,  and  the  like,  is  a  question  that  we  need 
not  discuss  now.  If  the  plaintiff  had  meant  to  make  the  defendants 
liable  as  common-carriers,  the  course  for  him  to  take  was  to  tender 
them  the  price  for  the  carriage  of  the  goods,  and  on  their  refusal  to 
carry,  to  bring  an  action  against  them  for  not  carrying.  Whether  the 
plaintiff  would  have  succeeded  in  that  action  we  need  not  say.  The 
duty  of  a  common-carrier  binds  him  to  carry  those  goods  only  which 
according  to  his  public  profession  he  is  bound  to  do.  That  is  esta- 
blished by  the  case  of  Johnson  v.  The  Midland  Railway  Company^  4 
Exch.  Rep.  367 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Exch.  366.  But  with  the 
defendants  in  that  character  we  have  nothing  to  do,  because  this  was 
the  case  of  a  special  contract,  and  we  have  nothing  to  do  bat  to 
inquire  into  the  meaning  of  it. 

Prior  to  the  establishment  of  railways,  the  court  were  in  the  habit 
of  construing  contracts  between  individuals  and  carriers,  much  to  the 
disadvantage  of  the  latter.  Before  railways  were  in  use  the  articles 
conveyed  were  of  a  different  description  from  what  they  are  now. 
Sheep  and  other  live  animals  are  now  carried  upon  railways,  and 
horses  which  were  used  to  draw  vehicles  are  now  thenlselves  the 
objects  of  conveyance.  Contracts,  therefore,  are  now  made  with 
reference  to  the  new  state  of  things,  and  it  is  very  reasonable  that 
carriers  should  be  allowed  to  make  agreements  for  the  purpose  of  pro- 
tecting themselves  against  the  new  risks  to  which  they  are  in  modern 
times  exposed.  Horses  are  not  conveyed  on  railways  without  much 
risk  and  danger ;  the  rapid  motion,  the  noise  of  the  engine,  and  vari- 
ous other  matters  are  apt  to  alarm  them  and  to  cause  them  to  do 
injury  to  themselves.  It  is,  therefore,  very  reasonable  that  carriers 
should  protect  themselves  against  loss  by  making  special  contracts. 
The  question  is,  whether  they  have  done  so  here. 

The  jury  have  found  that  the  defendants  have  been  guilty  of  gross 
negligence,  and  that  must  be  taken  as  a  fact  In  mv  opinion  the 
owner  of  the  horse  has  taken  upon  himself  the  risk  of  conveyance, 
the  railway  company  being  bound  merely  to  find  carriages  and  pro- 
pelling power ;  the  terms  of  the  contract  appear  to  me  to  show  this. 
The  company  say  they  will  not  be  responsible  for  any  injury  or  da- 
mage (howsoever  caused)  occurring  to  live  stock  of  any  description, 
travelling  upon  their  railway.  This,  then,  is  a  contract  by  virtue  of 
whixjh  the  plaintiff  is  to  stand  the  risk  of  accident  or  injury,  and  cer- 
tainly, when  we  look  at  the  nature  of  the  things  conveyed,  there  is 
nothing  unreasonable  in  the  arrangement  In  the  case  of  Austin  v. 
The  Manchester^  Sheffield  and  Lincolnshire  Railway  Company ^  20  Law 
J.  Rep.  (n.  s.)  Q.  B.  440 ;  s.  c.  5  Eng.  Rep.  329,  the  language  of  the 
contract  was  different  from  the  present,  but  not  to  any  great  exteot 
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[His  lordship  stated  the  case.]  In  that  case,  the  accident  was  occa- 
sioned by  the  wheels  not  being  properly  greased ;  in  the  present  case, 
the  carriage  that  contained  the  plaintifl's  horse  was  driven  against 
another  carriage.  We  ought  not  to  fritter  away  the  meaning  of  con- 
tracts merely  for  the  purpose  of  making  men  careful.  That  is  a 
matter  that  we  are  not  bound  to  correct.  The  legislature  may,  if  they 
please,  put  a  stop  to  contracts  of  this  kind,  but  we  have  nothing  to  do 
with  them  except  to  interpret  them  when  they  are  made. 

Alderson,  B,  The  defendants  in  this  case  undertook  to  carry  the 
goods  in  question  on  certain  terms.  The  question  then  is,  what  are 
those  terms  ?  It  is  clear  that  they  are  such  as  the  defendants  might 
lawfully  make.  It  is  plain  to  me  that  they  undertook  to  carry  the 
horse  at  the  risk  of  the  plaintiff.  The  words  are  "  the  owners  under- 
taking all  risk  of  conveyance  whatsoever."  Now,  under  those  terms 
a  question  might  be  raised  whether  the  injury  contemplated  was  such 
as  must  issue  in  injury  to  the  thing  conveyed ;  so  that  a  doubt  might 
arise  whether  the  case  of  the  horse  being  stolen  was  contemplated, 
as  under  such  circumstances  the  accident  would  not  issue  in  damage 
to  the  horse.  But  that  question  would  not  arise  here,  as  in  this  case 
the  horse  itself  has  been  injured.  The  result  is,  that  if  there  has  been 
gross  negligence  on  the  part  of  the  defendants  they  are  protected 
against  liability  by  virtue  of  the  words  of  the  contract 

Platt,  B.  The  declaration  states  that  the  defendants  were  guilty 
of  gross  negligence,  and  that  fact  was  proved.  The  gravamen  of  the 
charge  is  the  gross  negligence.  [His  lordship  read  the  notice.]  Now, 
undoubtedly,  since  the  establishment  of  railways,  new  subjects  of 
conveyance  have  arisen.  Formerly,  horses  were  seldom  carried,  but 
now^  they  are  ordinarily  conveyed  by  the  trains.  It  is,  therefore,  said 
that  new  stipulations  are  necessary  to  guard  carriers  from  the  risks 
which  are  incidental  to  this  new  mode  of  conveyance.  It  is  suggested 
that  the  animal  may  be  alarmed  by  the  noise  of  the  engine,  by  the 
speed  of  the  carriages,  and  by  various  other  causes,  and  that  unless 
we  take  upon  ourselves  the  office  of  legislation,  this  ticket  absolves 
the  carriers  from  all  responsibility.  I  own  I  am  startled  at  such  a  pro- 
position, and  considering  the  high  authority  by  which  it  is  suppoited, 
I  feel  I  ought  to  doubt  and  to  distrast  my  own  opinion.  But  I  am 
bound  to  say  that  I  am  not  satisfied  that  the  language  of  this  ticket 
absolves  the  railway  company  from  all  liability  for  damage.  I  cannot 
help  thinking  that  the  owner  of  the  goods  never  dreamed  of  such  a 
thing  when  he  signed  this  contract.  In  truth,  this  accident  had  noth- 
ing to  do  with  the  conveyance  of  the  horse.  The  accidents  referred 
to  are  those  which  occur  whilst  the  article  is  in  a  state  of  locomotion. 
The  case  of  gross  negligence,  as  it  seems  to  me,  is  not  pointed  at  by 
this  contract 

Martin,  B.  I  agree  in  opinion  with  my  brothers  Parke  and  Alder- 
son.  This  is  the  case  of  a  special  contract,  which  the  plaintiff  has 
adopted  and  assented  to.    "Without  doubt,  at  common  law,  a  carrier 
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is  entitled  to  make  a  special  contract.  If^  indeed,  he  refuses  to  cany 
goods,  except  on  the  terms  of  a  special  contract,  he  is  liable  to  an  ac- 
tion ;  but  if  he  makes  a  special  contract  it  must  be  abided  by.  The 
Carriers  Act  says  that  a  special  contract  may  be  made.  It  is,  then, 
our  duty  to  see  what  contract  the  parties  have  made.  Insurers  are 
answerable  for  gross  negligence,  and  if  goods  may  be  insured  otha^ 
may  contract  that  they  will  not  be  answerable  for  their  own  gross 
negligence.  In  this  case,  the  language  used  by  the  parties  cannot  be 
stronger  than  it  is.  I  am  unable  to  say  what  was  passing  in  the 
mind  of  the  owner  of  the  horse.  I  am  to  look  only  at  the  tenns  of 
the  notice,  and  if  the  carrier  bad  been  desirous  of  preparing  a  con- 
tract by  which  he  would  get  rid  of  his  liability  in  respect  of  gross 
negligence,  he  could  not  have  used  more  apt  words  than  those  that 
are  contained  in  this  notice.  With  respect  to  the  argument  of  incon- 
venience, the  answer  is,  that  we  have  nothing  to  do  except  to  carry 
out  this  contract,  the  parties  concerned  and  not  ourselves  are  to  judge 
of  the  inconvenience.  If  we  hold  the  carriers  in  this  case  responsible 
for  gross  negligence,  we  shall  place  them  in  the  situation  of  insurers 
and  underwriters.  There  are,  indeed,  inconveniences  attending  either 
mode  of  construing  the  contract,  but,  in  my  opinion,  the  defendants 
are  not  answerable  under  this  contract  for  any  risk  arising  from  gross 
negligence. 

Rule  absohUe} 


1  The  doctrine  that  common-carriers  maj 
by  an  actual  express  contract^  limit  their 
common  law  liability  is  now  too  well  settled 
in  America  to  be  disturbed.  See  Austin  v. 
The  Manchester,  Sheffield,  and  Lincoln- 
shire Railroad  Company, \\  Eng.  Rep.  506, 
and  editor's  note.  In  addition  to  the  au- 
thorities there  cited,  the  reader  is  referred 
to  the  late  case  of  Dorr  v.  The  New  Jersey 
Steam  Navigation  Company,  A  Sanford,  R. 
136  (1850),  wher^  the  case  of  Gould  v. 
Hill,  2  Hill,  to  the  contrary,  is  denied  to 
be  sound.  Fish  v.  Chapman,  2  Kelly, 
849,  (1847,)  however,  strongly  supports 
those  views.  The  American  authorities 
have  not,  however,  been  disposed  to  inter- 
pret such  special  contracts  as  shielding  the 
carrier  from  the  results  of  his  gross  negli- 

fence.  Thus  in  Reno  v.  Hogan,  12  B. 
lonroe,  63  (1851),  the  carriers  received 
a  box  of  glass,  with  a  clause  in  the  bill  of 
lading,  that  they  should  not  be  "  account- 
able lor  breakage."  On  its  arrival  at  the 
place  of  destination,  the  glass  was  found 
oroken  into  small  fragments,  which  was 
proved  to  have  been  caused  by  the  gross 
negligence  of  the  defendant  or  his  ser- 
vants. The  court,  while  admitting  tiie 
existence  of  the  special  contract,  held  that 
its  provisions  did  not  apply  to  injuries 
arising  from  gross  negligence.    The  Eng- 


lish cases  also,  which  have  held  that  a  roe- 
cial  contract  was  created  by  the  publica- 
tion of  a  notice  of  exemption  by  the  car- 
rier, brought  home  to  the  forwarder,  have 
often  decUred  that,  notwithstanding  soch 
special  contract,  the  carrier  was  liaMe  for 
gross  negligence.  Beck  v.  Evans,  16  East, 
244  (1812),  illustrates  this.  The  plain- 
tiffs sent  a  cask  of  brandv  by  the  d^end- 
ants.  The  brandy  mostly  leaked  oat  on 
the  passage,  through  the  gross  negligence 
of  tne  defendants'  servants.  The  chief 
^und  of  defence  was  the  publica- 
tion of  a  notice  that  **  the  defendants  would 
not  be  answerable  for  anjf  goods,  above  5^ 
in  value,  if  lost,  stolen,  or  damaged,"  onkss 
a  special  agreement  was  made,  &c.  Ihe 
court  allowing  the  validit^r  of  the  notice, 
and  that  it  created  a  special  contract  be- 
tween the  parties,  nevertheless  held  the 
carrier  liable ;  Lord  Ellenboroo^  saying, 
*'  I  think  the  carrier  does  not  stipulate  for 
exemption  from  the  consequences  of  his 
own  misfeasance.  If  ^oods,  confided  to 
him,  are  damaged  by  his  own  misfeasaDce, 
his  notice  will  not  protect  him."  And  the 
plaintiff  had  judgment.  Smith  v.  Home, 
8  Taunton,  144  (1818),  is  to  the  same 
effect 

Bodenham  y. Bennett, 4Fnce,  81  (I817)» 
in  the  exchequer,  adopts  the  same  doc- 
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BlUCK   V.     GOMPERTZ.I 
Jane  7,  1852. 

Guaranty  — Correcting^  Mistake  after  Signature  —  Frauds^  Statute  of. 

A.  having  agreed  to  sell  to  B.  two  parcels  of  goods,  before  they  were  delivered,  B.  procured 
from  C.  a  letter  as  follows  :  — "  Upon  your  handing  me  your  two  drafts  upon  B.  respec- 
tively for  200/.  and  146/.  at  two  months  from  this  date,  I  undertake  to  get  them  accepted 
ly  B.,  and  to  see  them  paid."  This  was  signed  by  C.  The  goods  were  then  delivered,  but 
B^  a  few  days  afterwards  discovered  that  me  goods  charged  146/.  should  have  been  charged 
150/.,  and  drew  two  bills  accordingly  for  200/.  and  150/.  respectively,  which  C.  proceed 
B.  to  accept,  and  C.  then  wrote  across  the  guarantor  the  following  words :  —  "I  have  re- 
ceived the  two  drafts,  one  being  for  150/.  instead  of  146/.,  there  being  an  error  in  the  in- 
voice of  4/.  both  accepted  by  B."    Under  this  the  plaintiff  signed  his  own  name :  — 

Edd^  that  this  was  rightly  described  as  an  undertaking  by  C.  to  see  the  two  bills  of  200/.  and 


trine,  and  Wood,  Baron,  ssdd  "  these  spe- 
cial conditions  were  introduced  for  the 
purpose  of  exempting  carriers  from  extra- 
ordinary  events  ;  out  they  were  not  meant 
to  exempt  them  from  due  and  ordinary 
care." 

These  were  followed  by  Birkett  v.  Wil- 
/an,  2  Bamei^  &  Alderson,  366  (1819,) 
in  the  King's  Bench.  There  the  notice 
was,  the  "  proprietors  will  not  be  answer- 
able for  any  package  of  more  than  5/. 
value,  if  lost  or  damaged,  unless  the  same 
be  specified,  and  insurance  paid,  over  and 
above  the  common  carriage."  This  was 
not  done.  The  notice  was  therefore  valid. 
A  special  contract  was  therefore  created ; 
the  goods  were  misdelivered,  through  gross 
ne^^nce  of  tilie  defendant  Held,  he 
was  hable  notwithstanding  his  notice. 

Batson,  v.  Donovariy  4  fiamewall  &  Al- 
derson, 21  (1820,)  is  a  strong  case  to  the 
same  point  Best,  J.,  said  "  These  notices 
do  not  affect  the  carriers'  responsibility  as 
to  negligence  or  misfeasance."  See  also 
Gamett  v.  WUXan,  6  Bamewall  &  Alderson, 
53,  (1821) ;  SleatY. Fagg,  Id.  642 ;  Wright 
r.  SneU,  Id.  860;  Duffy.  Buddy  3  Bro- 
derip  &  Bingham,  177,  (1822);  Brooke 
vrPickwick,  4  Bingham,  218  (1827.) 

Perhaps  the  case  of  Wyld  v.  Pickfordy 
8  Meeson  &  Welsby,  443  (1841),  is  as 
strong  a  case  as  can  oe  founa  on  uus  sub- 
ject There  the  notice  was  in  the  same 
general  terms  as  before  stated.  One  point 
daborately  argued  was,  whether  such  a  spe- 
cial notice  operated  as  a  special  contract^  or 
as  some  act  done  by  the  carrier,  not  amount- 
ing to  a  contract,  whereby  he  relieves  him- 


self from  his  liability.  The  court  consider- 
ed that  receiving  the  goods  after  notice 
given  to  the  pGdntiff,  that  the  carriers 
would  not  be  liable  except  on  certain  con- 
ditions, ipso  factOy  crefiUJbd  a  special  con- 
tract between  the  parties,  but  that  such 
special  contract  did  not  exempt  the  carrier 
from  the  exercise  of  ordinary  care  in  the 
carriage  of  the  goods.  But  see  Hinton  v. 
Debbin'y  2  Q.  B.  Rep.  646,  (1842)  ;  Owen 
Y.  Burnett,  4:  Tyrwhitt,  143,  (1834.) 

In  America,  the  weight  of  authority  seems 
strongly  inclined  agamst  construing  such 
special  contracts  as  exempting  the  carrier 
from  the  results  of  his  gross  negligence. 
Opinions  and  dicta  to  this  effect  may  be 
found  in  Dorr  v.  I%e  New  Steam  Naviga- 
tion Company,  \.  Sanford,  R.  136,  (1850); 
Laing  v.  Colder,  8  Barr,  479,  (1848); 
New  Jersey  Steam  Navigation  Company  v. 
Merchants  Bank,  6  Howard,  U.  S.  R.344, 
(1848)  ;  Slocum  v.  Fairchild,  7  Hill,  292, 
(1843) ;  Swindler  v.  HUliard,  2  Bichard- 
son,  286,  (1847.)  15  Law  rep.  335. 

The  question,  afler  all,  seems  to  be  one 
of  construction.  A  contract  may  contain 
such  terms  as  necessarily  to  exonerate  the 
carrier,  if  the  goods  be  lost,  or  destroyed 
by  any  cause,  vmether  by  the  carriers'  neg- 
l^nce,  fraud,  or  even  theft ;  but  it  would 
seem,  that  courts  would  hesitate  to  put 
such  a  construction  upon  any  contract, 
unless  absolutely  required  so  to  do  by  its 
express  terms.  It  might  be  fiurly  con- 
cluded that  loss  from  such  sources  was  not 
within  the  intention  of  both  parties  when 
the  contract  was  made,  and  tne  intention 
is  the  polar  star  in  construing  any  contract 


1  21  Law  J.  Rep.  (n.  b.)  Exch.  278. 
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150/.  respectiTely  paid  by  B.,  and  that  it  was  snffidently  signed  within  the  Statute  of 
Fraads. 

Assumpsit  upon  a  guaranty.  The  declaration  stated  that,  before 
the  making  of  the  promise  by  the  defendant  hereinafter  mentioned,  to 
wit,  &c.,  one  M.  J.  O'Connel,  by  the  defendant  as  his  agent,  bar^dned 
and  agreed  with  the  plaintiff  to  buy  of  him,  and  the  plaintiff  bar- 
gained and  agreed  with  the  said  M.  J.  O'Connell  to  dell  to  him,* 
divers  goods  and  chattels,  to  wit,  ten  hogsheads  of  wine,  for  divas 
prices  or  sums  of  money,  to  wit,  200/.  and  150/.,  and,  thereupon,  to 
wit,  &a,  in  consideration  that  the  plaintiff,  at  the  request  of  the  de- 
fendant, would,  at  his  own  costs,  obtain  two  papers  respectively 
stamped  with  a  stamp  denoting  the  payment,  for  the  use  of  her  Ma- 
jesty, of  the  duty  payable  by  law  in  respect  of  the  bills  of  exchange  to 
be  made  thereon  respectively  as  hereinafter  mentioned,  and  would,  on 
the  said  papers,  respectively  make  his  two  bills  of  exchange  in  writing, 
and  direct  the  same  to  the  said  M.  J.  O' Council,  and  thereby  respect- 
ively require  him,  six  months  after  the  date  thereof,  respectively  to 
pay  to  the  plaintiff  the  said  prices  or  sums  respectively,  and  would 
deliver  the  said  bills  of  exchange  to  the  defendant,  the  defendant  pro- 
mised the  plaintiff  to  get  the  said  bills  of  exchange  accepted  by  the 
said  M.  J.  O'Connell,  and  to  see  that  they  were  duly  paid.  The 
declaration  then  averred  that  the  plaintiff  procured  the  two  bills  of 
exchange,  the  one  for  200/.,  and  the  other  for  150/.,  and  delivered  them 
to  the  defendant,  but  that  although  he  got  them  accepted  by  the  said 
M.  J.  O' Council,  and  they  were  afterwards  duly  presented,  the  said 
bills  were  not  paid  when  due.     To  the  plaintiff's  damage,  &c 

Pleas  —  Non  assumpsit^  and  traverses  of  the  making  and  delivery 
of  the  bills  to  the  defendant. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  for  Middlesex, 
after  Michaelmas  term,  1851,  it  appeared  that  M.  J.  O'Connell  had 
agreed  to  buy  of  the  plaintiff  two  parcels  of  wine,  one  of  the  value 
of  200/.  and  the  other,  as  w^as  supposed,  of  the  value  of  146/.,  and 
that  the  defendant  had  given  the  loUowing  guaranty  to  the  plain- 
tiff: — 

"  Kensington,  March  19, 185L 

"  Dear  Sir,  —  Upon  your  handing  me  your  two  drafts  upon  M.  J. 
O'Connell,  Esq.,  M.  P.,  respectively  for  200/.,  and  146/.,  at  six  months 
from  this  date,  I  undertake  to  get  them  accepted  by  him,  and  to  see 
that  they  are  duly  paid. 

"  (Signed,)  H.  Gtompertz. 

«  To  James  Bluck,  Esq." 

Subsequently,  on  the  29th  of  March,  Mr.  Bluck  went  up  to  Mr. 
Grompertz's  house  at  Kensington,  and  obtained  the  bills  accepted  by 
M.  J.  O'Connell,  and  Gompertz,  the  defendant,  then  himself  wrote 
across  the  guaranty  a  receipt  for  them  in  the  follovdng  words  —  "I 
have  received  the  two  drafts,  (one  being  for  150/.  instead  of  146/., 
there  being  an  error  in  the  invoice  of  Aly)  both  accepted  by  Mr. 
O'Connell."     This  receipt  so  written  across  the  guaranty  was  then 
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signed  by  the  plaintiff.  Upon  this  document  being  put  in,  it  was 
objected  that  this  was  a  guaranty  within  the  Statute  of  Frauds, 
and  that  it  was  not  sufficiently  signed.  His  lordship  overruled  the 
objection  and  a  verdict  was  found  for  the  plaintiff,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 
A  rule  nisi  was  accordingly  obtained,  against  which 

Wekby  and  R,  Pea/rce  showed  cause.^  It  is  not  an  undertaking 
within  the  statute  at  all,  but  an  original  agreemeift  for  the  considera- 
tion that  the  plaintiff  will  obtain  the  stamps  for  the  bills  of  exchange. 
There  was  no  existing  debt,  and  the  apparent  inadequacy  of  the  con- 
sideration is  no  objection,  for  that  is  immaterial  provided  there  is  a 
consideration.  Simpson  v.  Penton^  2  Cr.  &  M.  430 ;  s.  c.  3  Law  J. 
Kep.  (n.  s.)  Exch.  126. 

[Parke,  B.     This  is  a  collateral  undertaking.] 

If  so,  there  is  a  sufficient  memorandum  signed  by  the  person  to  be 
charged  therewith,  or  by  some  person  lawfully  authorized  by  him,  as 
required  by  the  statute.  The  alteration  from  146/.  to  150Z.,  is  merely 
to  show  the  meaning  of  the  parties  that  the  value  of  the  wine,  what- 
ever it  was,  was  to  be  secured  by  these  bills.  The  document  when 
corrected  is  to  be  read  as  of  the  date  when  it  was  made.  At  any 
rate  the  consideration  was  divisible;  and  if  the  guaranty  is  not 
good  for  both  bills,  it  is  for  the  200/.,  and  the  plaintiff  may  recover  in 
respect  of  that  not  being  paid. 

KnowleSy  contra.  In  the  first  place  there  can  be  no  division  of 
what  is  here  claimed,  for  the  declaration  is  framed  upon  a  guaranty 
as  to  both  bills,  and  if  such  a  guaranty  be  not  proved  the  plaintiff 
must  fail.  But  a  guaranty  must  be  signed  by  the  party.  Here, 
-what  the  defendant  writes  across  the  bill  he  not  only  does  not  sign, 
but  he  writes  it  in  the  name  of  the  plaintiff,  and  it  is  of  no  greater 
force  than  if  the  plaintiff  himself  had  written  it.  There  was  no  new 
signature ;  the  guaranty  proved  was,  therefore,  one  as  to  two  bills  of 
200/.  and  146/.  respectively.  Even  if  it  could  be  said  that  what  was 
done  on  the  29th  amounted  to  a  signature  by  the  defendant,  then 
the  guaranty  was  bad  because  the  consideration  was  past  The  two 
bills  had  been  previously  accepted. 

Our.  adv.  vult. 

The  court  having  intimated  on  the  5th  of  June  that  judgment 
would  be  for  the  plaintiff,  now  finally  delivered  judgment. 

Pollock,  C.  B.  In  this  case  the  declaration  stated  that  M.  J. 
O^Connell  agreed  with  the  plaintiff  to  buy  certain  wines,  part  for 
200/.,  and  part  for  150/.,  and  thereupon,  in  consideration  that  the 
plaintiff  would,  at  his  own  expense,  procure  stamps  for  and  draw  two 


^  April  15,  before  Pollock,  C.  B.,  Pabke,  B.,  and  Flatt,  B. 
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bills,  one  for  200/.,  and  the  other  for  150/.,  at  six  months,  and  delivCT 
them  to  the  defendant,  he,  the  defendant,  would  get  them  accepted, 
and  see  them  paid  when  due.  And  the  breach  was,  that  the  defen- 
dant did  not  see  them  paid.  It  appeared  that  Mr.  M.  J.  O'Conndl 
did  purchase  two  parcels  of  wine,  one  for  200/.  and  the  other,  as 
it  was  first  supposed,  of  the  value  of  146/.,  and  a  guaranty  was  given 
in  this  form.  [His  lordship  read  the  letter.]  As  no  bills  existed  at 
the  time  the  memorandum  was  signed,  and  the  plaintiff  was  to  draw 
them,  and  they  could  only  be  drawn  on  stamps  so  as  to  be  valid,  it 
followed  that  the  pJaintifT  was  to  procure  the  stamps  at  his  own 
expense,  and  there  was  evidence,  therefore,  in  support  of  the  aver- 
ment of  that  part  of  the  consideration.  It  being  discovered  after- 
wards by  the  plaintiff  that  the  true  price  of  the  second  parcel  was  not 
146/.,  but  150/.,  the  bills  were  drawn,  payable  at  the  time  as  agreed 
for  200/.  and  150/.,  and  the  defendant  got  them  accepted,  gave  them 
to  the  plaintiff,  and  then  wrote  across  the  face  of  the  guaranty,  in  his 
own  hand  as  follows,  "  I  have  received  the  two  drafts,  (one  being  for 
150/.  instead  of  146/.,  there  being  an  error  in  the  invoice  of  4/.,)  both 
accepted  by  Mr.  O'Connell,"  and  the  plaintiflF  signed  this  memoran- 
dum, but  not  the  defendant. 

On  the  memorandum,  consisting  of  these  two  writings,  being  pro- 
duced at  the  trial,  it  was  objected  that  it  was  not  a  memorandom 
signed  by  the  defendant  of  the  contract  declared  upon*  The  original 
memorandum,  signed  by  the  defendant,  was  of  ^n  executory  con- 
tract to  be  performed  after  the  date  of  the  transaction,  in  considera- 
tion that  the  plaintiff  would  draw  two  bills,  one  for  200/.  and  the 
other  for  146/.,  and  hand  them  to  the  defendant,  he,  the  defendant, 
would  get  the  bills  accepted  and  see  them  paid ;  and  the  contract 
was  never  performed  by  the  plaintiff,  for  the  150/.  was  drawn  instead  of 
one  for  146/.,  and  so  far,  no  doubt,  is  clear.  But  for  the  plaintiff  it  was 
contended,  that  the  memorandum  written  on  the  face  of  the  original 
guaranty  explained  that  this  was  a  mistake,  that  the  true  contract 
was  for  a  bill  of  150/. ;  the  memorandum,  therefore,  merely  corrected 
the  mistake,  and  being  written  on  the  same  piece  of  paper  and  on 
the  face  of  the  guaranty,  which  was  signed  by  the  defendant,  his 
original  signature  was  a  signature  of  the  whole,  and  so  satisfied  the 
enactment  of  the  Statute  of  Frauds. 

If  the  defendant,  by  any  memorandum  signed  by  him,  had  stated 
that  the  original  contract  was,  that  if  the  plaintiff  would  procure 
stamps,  and  would  draw  two  bills  of  200/.  and  150/.,  the  defendant 
would  see  them  paid,  but  that  the  latter  amount  had  been  by  mis- 
take described  as  146/.,  it  would  have  been  sufficient,  for  the  Statute 
of  Frauds  does  not  require  the  contract  itself  to  be  in  writing,  but 
any  memorandum  of  it,  and  a  memorandum  properly  signed  of  a  by- 
gone contract  is  quite  sufficient ;  and  we  also  think  that  words  intro- 
duced into  a  paper,  signed  by  a  party,  or  any  alteration  in  it  may  be 
considered  as  authenticated  by  a  signature  already  on  the  paper,  if  it 
is  plain  that  they  were  meant  to  be  so  authenticated.  The  act  of 
signing  after  the  introduction  of  the  words  is  not  absolutely  necessary. 
The  difficulty  in  the  case  is,  that  the  words,  though  written  by  the 
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defendant  across  the  original  guaranty,  are  not  written  as  his  words, 
but  they  are  written  as  the  words  of  the  plaintiff.  The  effect  of  the 
instrument  altogether  is  this :  the  original  guaranty  remaining  unal- 
tered with  the  subscription  of  the  defendant,  the  plaintiff  states 
he  has  drawn,  instead  of  one  of  the  bills,  that  for  146t,  a  bill  for 
150Ly  assigning  the  mistake  of  the  invoice  as  the  reason  for  that ; 
and  that  he  has  received  it  back  from  the  defendant,  accepted  as 
part  performance  of  his  original  contract,  and  so  discharges  the  ^ 
defendant  in  that  respect.  It  may,  however,  be  inferred  from  the 
fact  of  the  defendant  himself  writing  the  memorandum  across  for 
the  plaintiff  to  sign,  not  only  that  he  agreed  that  the  bill  for  150/., 
previously  substituted  instead  of  the  one  for  146i,  should  stand  in 
the  place  of  that  for  1462.,  and  impliedly  that  the  defendant  should 
be  responsible  for  it,  but  also  that  he  admitted  that  the  original  con- 
tract was,  that  he  should  procure  to  be  accepted  and  see  paid  any 
bills  to  the  amount  of  the  mvoice  of  the  second  parcel  of  wine,  and 
the  invoice  was  150/.,  so  that  this  would  be  proof  of  the  contract 
alleged  in  the  declaration  in  writing ;  if  so,  it  may  be  inferred  from 
the  fact  of  the  second  memoranoum  being  written  on  the  same 
paper  by  the  defendant,  that  it  was  meant  to  be  authenticated  by  the 
old  signature,  so  as  to  constitute  a  memorandum  of  the  defendant's 
aereeraent  in  writing  signed  by  the  defendant.  If  so,  the  Statute  of 
Frauds  has  been  complied  with.  Although  we  have  not  come  to 
this  conclusion  without  some  difficulty,  and  doubt  still  remains  on 
the  minds  of  some  of  the  court,  we  think  this  is  the  true  view  of  the 
case. 

Platt,  B.,  added, —  I  had  very  great  difficulty  in  this  case,  in  bring- 
ing my  mind  to  this  conclusion,  but  I  have  now  satisfied  myself 
beyond  all  question  that  this  is  a  part  of  the  contract,  and  signed,  in 
fact ;  that  it  is  under  the  signature  of  the  party  who  is  sought  to  be 
charged.  Suppose,  after  this  instrument  had  been  drawn,  the  defend- 
ant had  with  his  own  hand,  altered  the  146/.  into  160/.,  the  agree- 
ment, there  can  be  no  doubt,  would  be  sufficient  without  re-signing 
the  agreement.  Then,  the  effect  of  this  memorandum,  as  it  seems  to 
me,  is  just  the  same  as  if  the  defendant  had  written  upon  the  face  of 
one  of  the  two  bills  "  that  has  been  drawn  for  150/.  instead  of  146/., 
there  being  an  error  of  the  invoice,"  and  then  for  the  plaintiff  to  have 
written  underneath  that,  "  I  have  received  the  two  above-mentioned 
bills."  That  being  in  the  handwriting  of  the  defendant,  on  the  face 
of  the  original  agreement,  seems  to  me  to  be  quite  sufficient  to  justify 
the  holding  that  this  operates  as  a  signature  within  the  Statute  of 
Frauds. 

Rule  discharged. 

VOL.  XIV.  30 
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Jeakes  and  another,  executors  of  William  Jeakes,  deceased, 

V,  White.* 

Jnlj  1,  1851. 

Fraudsy  Statute  of — 29  Car.  2,  c.  2,  s.  4  —  Interest  in  Land —  Good 
Titky  Meaning  of —  Title  ex  parte  maternd. 

In  an  action  to  recover  tbe  expenses  incurred  by  the  plaintiff  in  inyestigating  the  defendant's 
title  to  mortgage  certain  lands,  npon  the  ground  tnat  the  defendant's  title  had  tamed  ooi 
to  be  defective,  the  declaration  stated,  that,  in  consideration  the  plaintiff  woold  advance 
2,000^  npon  the  secnrity  of  a  mortgage  of  the  land,  npon  the  detendant's  making  oat  a 
good  title  to  mortgage  the  said  lands  to  the  plaintiff,  the  defendant  promised  the  plaintiff 
to  pay  him  the  expenses  to  which  he  might  be  subjected  in  case  the  loan  should  go  off  by 
reason  of  tiie  defendant  dianging  his  views  or  of  the  defectiveness  of  the  defendant's  title. 
The  evidence  of  the  defendant's  title  was  as  follows :  —  The  defendant,  shortly  before  the 
agreement  with  tiie  plaintiff,  had  contracted  to  purchase  the  premises  of  one  W.  £^  who 
claimed  as  heur  at  law  ex  parte  maternd  to  one  B.  H.,  the  person  last  seised.  J.  H.,  the 
father  of  B.  H.,  married  £.  £.,  and  died  in  1787,  aged  59,  and  devised  the  piroi>erty  to  his 
son,  B.  H.,  and  his  two  daughters,  and,  after  their  death,  to  B.  H.,  in  fee.  The  danghten 
both  died  unmarried,  before  B.  H.,  who  died  a  bachelor,  in  1839.  In  order  to  negative  die 
existence  of  any  heirs  ex  parte  patemd,  depositions  in  a  chancery  suit  of  E.  t.  E^  in  1843, 
had  been  forwarded  to  the  plaintiff,  in  which  the  deponents  stated  that  they  were  well  ac- 
quainted with  B.  H.,  who  bad  told  them  that  "  he  nad  no  relation  left"  And  the  depo- 
nents stated,  that  they  believed  B.  H.  had  no  relation  left,  on  his  father's  side,  living  at  the 
time  of  his  death.  It  further  appeared,  that  two  issues  had  been  directed  in  the  same  sait, 
in  which  both  parties  claimed  tne  property  as  heir  to  B.  H.,  ex  parte  maternd  ;  and  that  the 
jury  had  found,  upon  two  occasions  (the  cause  having  been  tried  twice),  first,  that  B.  H. 
did  not  leave  any  heir  ex  parte  patemd  ;  and,  secondly,  that  the  plaintiff  in  that  suit  ( W. 
£.,  from  whom  the  defendant  claimed,)  was  the  heir  at  law  of  B.  H.  ez  parte  maternd.  A 
statutory  declaration  had  also  been  furnished  to  the  plaintiff,  in  which  the  declarant  stated, 
that  B.  H.  and  his  sisters  had  told  him,  on  several  occasions,  that  they  had  no  relations 
whatever  on  their  father's  side,  and  that  they  had  often  heard  their  father  declare  that  he 
had  no  relations  whatever,  but  that  he  vnu  the  last  of  his  family :  — 

Held^  first,  that  the  agreement  between  the  plaintiff  and  the  defendant  was  not  within  the  4tfa 
section  of  the  Statute  of  Frauds ;  and,  secondly,  per  Pollock,  C.  B.,  Aldebsok,  B.,  and 
Platt,  B.,  that  the  defendant  had  not  made  out  a  good  title  to  the  land ;  for  that  by  "  a 
good  title  "  was  to  be  understood  such  a  title  as  the  Court  of  Chancery  would  adopt  as  a 
sufficient  ground  for  compelling  specific  performance,  and  such  a  title  as  would  be  a  good 
answer  to  an  action  of  ejectment  by  any  claimant ;  dissentiente  Mjlbtix,  B.,  who  hdd  thai 
it  was  sufficient  to  establish  a  legal  title  in  point  of  fact 

Assumpsit.  The  declaration  stated  that,  in  the  lifetime  of  William 
Jeakes,  in  consideration  that  W.  Jeakes  promised  the  defendant  to 
lend  him  2,000/.  upon  the  security  of  a  mortgage  of  certain  lands, 
upon  the  defendant  making  out  a  good  title  to  mortgage  the  said 
lands  to  the  said  W.  Jeakes,  the  defendant  promised  W.  Jeakes  to 
pay  the  expense  to  which  he,  W.  Jeakes,  might  be  subjected,  in  case 
the  loan  should  go  off  by  reason  of  the  defendant  changing  his  views, 
or  of  the  defectiveness  of  the  defendant's  title.  Averment,  that, 
although  the  said  W.  Jeakes,  until  the  loan  went  ofl^  was  always 
ready  and  willing  to  lend  the  defendant  the  said  sum  on  the  security 
of  the  said  mortgieige,  the  defendant  did  not  make  out  and  show  to 
W.  Jeakes  a  good  title  to  mortgage  the  said  land,  whereby  the  loan 


1  21  Law  J.  Bep.  (n.  s.)  Exch.  265 ;  6  Exchequer  Bep.  873. 
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vrent  off  by  reason  of  the  defectiveness  of  the  defendant's  title  to 
mortgage ;  that  W.  Jeakes  had  been  subjected  to  the  expense  of  48/. 
145.  in  investigating  the  defendant's  titie  to  mortgage  the  land  ;  and 
that  the  defendant  had  not  paid  that  amount. 

The  defendant  pleaded,  first,  non  assumpsit ;  and,  fifthly,  that  he 
did  make  out  and  show  to  W.  Jeakes  a  good  title  to  mortgage  the 
land,  concluding  to  the  country. 

At  the  trial,  before  Martin,  B.,  at  the  sittings  for  Middlesex,  in  last 
Hilary  term,  the  facts  were  as  follows  :  —  The  action  was  brought  by 
the  plaintiffs,  as  the  executor  and  executrix  of  William  Jeakes,  to 
recover  the  sum  of  48/.  145.,  being  the  amount  of  costs  which  had 
been  paid  by  their  testator  in  investigating  the  defendant's  titie 
to  mortgage  certain  land  at  Epsom,  under  the  following  circum- 
stances:—  The  defendant  being  desirous  of  borrowing  the  sum  of 
2,000/.,  a  negotiation  took  place  between  him  and  W.  Jeakes,  in  the 
course  of  which  the  plaintiffs'  testator's  solicitor  wrote  the  following 
letter  to  the  defendant's  solicitor  — 

-  "  Mr.  Jeakes  informs  me  that  it  has  been  arranged  with  your  party 
for  an  advance  of  2,000/.,  on  the  security  of  the  property  mentioned 
in  your  letter  to  him  of  the  31st  of  May  last,  and  there  put  at  a  rent 
of  126/.  145.,  but  to  which  is  to  be  added  the  ironmonger's  shop,  work- 
shop, and  premises.  Please  therefore  to  send  me  abstract  forthwith. 
It  is  clearly  understood  betwixt  us,  that,  should  the  loan  go  ofi"  by 
reason  of  your  client  changing  his  views,  or  of  the  defectiveness  of 
his  title,  the  expenses  to  which  Mr.  Jeakes  wiU  be  subjected  are  to  be 
borne  by  your  client.     Please  to  aflirm  this  in  your  next  letter. 

«  Signed,"  &c. 

In  answer  to  this,  the  defendant's  solicitor  wrote  as  follows :  — 

^  We  beg  to  forward  you  the  abstract  of  the  title At  your 

request,  we  have  to  state  that  it  is  clearly  understood  that,  should  the 
proposed  loan  go  off  by  reason  of  our  client  changing  his  views  or  of 
the  defectiveness  of  the  title,  the  expenses  to  which  Mr.  Jeakes  will 
be  subjected  are  to  be  borne  by  our  client,  but  Mr.  Jeakes  is  to  agree 
to  make  the  advance  if  the  title  is  clear.  Please  affirm  this.  "We 
shall  be  glad  if  you  can  expedite  the  business  as  much  as  possible. 

"  Signed,"  &c 

No  affirmance  of  this  proposition  was  ever  made  in  writing.  Upon 
the  abstract  delivered  by  the  defendant  to  the  plaintiffs'  testator,  it 
appeared  that  the  defendant,  shortiy  before  this  transaction,  had  con- 
tracted to  purchase  the  premises  in  question  from  one  William  Eggle- 
ton,  who  was  in  possession,  and  who  claimed  to  be  entitled  to  them 
as  heir  at  law  ex  parte  matemd  to  one  Benjamin  Haswell,the  person 
last  seised.  John  Haswell,  the  father  of  Benjamin,  married  Eliza 
Eggleton,  and  died  in  1787,  aged  fifty-nine,  having  devised  the  pro- 
perty to  his  son  Benjamin  and  his  two  daughters,  Jane  and  Frances, 
and  after  their  deaths  to  Benjamin  in  fee.  The  two  daughters  died 
unmarried  before  Benjamin,  who  died  in  1839,  aged  seventy-five, 


Digitized  by 


Google 


352  COURT   OF  EXCHEQUER,  1852. 

Jeakes  v.  White. 

never  having  been  married.  In  order  to  negative  the  existence  of 
any  heir  ex  parte  patemd  to  Benjamin  Haswell,  the  defendant  for- 
warded to  the  plaintiff'  testator  extracts  from  the  depositions  made 
in  a  suit  in  chancery  of  EggleUm  v.  Eggletan  in  1843,  to  the  follow- 
ing effect :  —  James  Atherfold,  aged  fifly-two,  deposed,  "  I  was  to  a 
certain  extent  acquainted  with  the  state  of  Benjamin  Haswell's  family. 
At  the  time  of  his  death,  from  my  communications  with  him  and  his 
two  sisters,  I  believe  that  he  haa  no  paternal  relation  living  at  the 
time  of  his  death,  for  I  never  knew  or  heard  of  any  such  relation ; 
and  when  he  buried  the  last  of  his  two  sisters,  he  told  me  he  had  no 
relation  lefL"  James  Waters,  aged  forty-six,  deposed, "  I  lived  as 
servant  to  the  said  B.  Haswell  for  the  last  twenty  years  of  his  life, 
and  thereby  acquired  a  certain  degree  of  knowledge  of  the  state  of 
his  family.  The  only  relations  of  his  that  I  ever  knew  or  heard  him 
speak  of  as  living,  during  my  acquaintance  with  him,  were  his  two 
sisters,  Jane  and  Frances  Haswell,  and  both'of  them  died  before  the 
said  Benjamin  Haswell ;  so  that,  as  far  as  I  know,  or  believe,  he  bad 
no  relation  on  his  father's  side  living  at  the  time  of  his  death." 
Together  with  these  extracts  was  sent  the  copy  of  an  order  of  Vice- 
Chancellor  Knight  Bruce  made  in  the  above  cause,  directing  the  trial 
of  two  issues ;  first,  whether  Benjamin  Haswell  left  any  heir  at  law 
ex  parte  patemd  ;  secondly,  whether  Benjamin  Haswell  left  the  plain- 
tiff in  the  said  suit  his  heir  at  law  ex  parte  nuUemd;  and  it  was 
ordered,  that,  on  the  trial  of  the  issues  the  parties  should  admit  that, 
up  to  the  27th  of  January,  1842,  the  defendants  had  not  been  able  to 
discover  that  Benjamin  Haswell  had  any  relation  on  his  father's  side 
living  at  the  time  of  his  decease.  These  issues  were  tried  twice  at 
the  Surrey  assizes,  (a  new  trial  having  been  directed) ;  and  on  both 
trials  the  jury  found  by  their  verdict  —  first,  that  B.  Haswell  did  not 
leave  any  heir  ex  parte  patemd ;  and,  secondly,  that  the  plaintiff  in 
the  above  suit  was  his  heir  at  law  ex  parte  matemd.  A  decree  was 
afterwards  made  in  the  Court  of  Chancery  in  accordance  with  these 
findings.  The  plaintiff  in  the  chancery  suit  was  the  same  William 
Eggleton,  under  whom  the  defendant  claimed ;  and  it  appeared  that 
the  defendant  in  that  suit  also  claimed  the  property  in  question  as 
maternal  heir  of  Benjamin  HasweU.  In  addition  to  this  evidence, 
'the  defendant  also  furnished  two  statutory  declarations,  in  one  of 
which  the  declarant  stated,  that  he  was  on  mtimate  terms  with  Ben- 
jamin Haswell  and  his  two  sisters,  and  had  had  conversations  with 
them  relative  to  their  family,  and  that  he  had  "  on  several  occasions 
heard  them  declare,  that  they  had  no  relations  whatever  on  their 
father's  side,  but  that  their  only  relations  were  on  their  mother's  side, 
of  the  name  of  Eggleton  ;  and  that  they  had  many  times  heard  their 
father,  John  Haswell,  declare  that  he  had  no  relations  whatever,  but 
that  he  was  the  last  of  his  family."  The  plaintifis'  testator  not  being 
satisfied  with  this  title,  declined  to  advance  the  money,  and  the  pre- 
sent plaintiffs  after  his  death  conunenced  this  action. 

On  the  part  of  the  defendant,  it  was  contended,  first,  that  this 
transaction  amounted  to  the  sale  of  an  interest  in  land  under  the  4th 
section  of  the  Statute  of  Frauds,  and  that  there  was  no  complete 
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agreement  in  writing  signed  pursuant  to  that  statute;  and,  secondly, 
that  the  title  was  not  defective,  and  consequently  that  the  defendant  was 
entitled  to  succeed  upon  the  first  and  fifth  issues.  The  learned  judge 
directed  a  verdict  to  be  entered  for  the  plaintifis  upon  all  the  issues 
except  the  first  and  fifth,  and  upon  these  issues  a  verdict  was  entered 
for  the  defendant,  leave  being  reserved  to  the  plaintiffs  to  move  to 
enter  a  verdict  for  them  upon  those  issues  also,  with  48/.  145.  damages, 
in  case  the  court  should  be  in  favor  of  the  plaintiffs  upon  both  points; 
it  being  also  agreed  between  the  parties  that  the  (]iuestion  of  law  as 
well  as  of  fact  upon  the  title  should  be  left  to  the  court 

Bovill  obtained  a  rule  nisi^  in  pursuance  of  the  leave  reserved,  in 
last  Hilary  term. 

In  Trinity  term  last  (May  29), 

Peacock  and  EL  J.  Hodgson  showed  cause.  First,  the  contract  upon 
which  the  plaintiffs  seek  to  charge  the  defendant  is  a  contract  relating 
to  an  interest  in  land.  It  is  therefore  within  the  4th  section  of  the 
Statute  of  Frauds.  The  language  of  that  section  is  not  confined  to 
"a  sale"  of  land,  but  extends  to  "any  interest  in  or  concerning" 
land.  The  plaintiffs'  promise,  which  is  the  consideration  of  the  de- 
fendant's liability,  clearly  extends  to  an  interest  in  land,  and  therefore 
the  whole  contract  falls  within  the  statute.  Now  the  statute  requires 
such  a  contract  to  be  in  writing ;  but  the  defendant's  letter  amounts 
to  a  mere  proposal  requiring  affirmance ;  and  as  the  plaintiffs  failed 
to  prove  a  written  affirmance  of  the  new  term,  no  contract  in  writing 
-was  established. 

[Platt,  B.     Was  the  defendant  bound  to  mortgage  the  lands  ?] 

tossibly  he  was  not 

[Alderson,  B.  Then  the  contract  merely  relates  to  the  investiga- 
tion of  a  title,  the  parties  agreeing  that,  in  case  the  title  should  turn 
out  to  be  defective,  the  defendant  should  pay  all  the  costs  of  the 
investigation.  The  contract  does  not  relate  to  any  interest  in  land, 
and  is  not  within  the  statute. 

Pollock,  C.  B.  We  all  think  that  is  the  true  construction  of  this 
agreement] 

Upon  this  point  the  foUowiM  cases  and  text  writers  were  cited : 
Cocking  V.  Ward^  1  Com.  B.  Kep.  858^  s.  c.  15  Law  J.  Rep.  (n.  s.) 
C.  P.  245 ;  Jnman  v.  Stampy  1  Stark.  12 ;  1  Addison  on  Contracts,  36 ; 
Dart  on  Vend.  &  Purch.  92, 104 ;  Vaughan  v.  Hancock^  3  Com.  B.  Rep. 
766 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  C.  P.  1 ;  Mlver  v.  Richardson^  1  M. 
&  S.  557,  and  Carrington  v.  RootSj  2  Mee.  &  W.  248 ;  s.  c.  6  Law  J. 
Rep.  ^N.  s.)  Exch.  95.  Secondly,  as  to  the  fifth  issue,  there  was  rea- 
sonable evidence  that  William  Eggleton,  firom  whom  the  defendant 
claimed,  was  heir  at  law  to  the  person  last  seised.  The  court  is  placed 
in  the  position  of  the  jury,  and  the  plaintifis  must  make  out  that  in 
point  of  fact  this  is  a  bad  title.  ,  It  is  not  a  question  whether  there 
may  be  such  a  doubt  as  would  prevent  a  court  of  equity  from  decree- 
ing specific  performance.  The  title  is  clearly  in  the  heir  at  law  of 
Benjamin.  The  question  is,  whether  the  evidence  shows  that  the 
30* 
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defendant's  vendor  filled  that  character.  It  is  not  disputed  that  he  is 
heir  to  Eliza  Eggleton,  Benjamin's  mother.  Then  there  is  abundant 
evidence  that  there  are  no  heirs  ex  parte  patemd.  Direct  proof  of  a 
failure  of  heirs,  or  of  issue,  can  scarcely  ever  be  given ;  depositions 
and  declarations  are  a  legitimate  proof,  such  as  is  usually  given  in 
questions  of  this  nature.  Moreover,  the  decisions  of  two  juries  upon 
these  precise  issues  are  almost  conclusive.  Waters  v.  Waters,  2  De 
Gex  &  Sm.  591.  The  defendant  was  not  bound  to  negative  mere 
probabilities.  Sugd.  Vend.  &  Purch.  486,  Dart  on  Vend.  &  Purch. 
163, 165.  The  object  of  the  Inheritance  Act,  3  &  4  Will.  4,  c  106, 
was  to  do  away  with  the  necessity  of  tracing  pedigrees  further  back 
than  the  circumstances  of  the  case  require.  Hubback  on  Evidence 
of  Succession,  p.  121.  With  regard  to  the  chancery  suit  being  between 
rival  claimants  ex  parte  matemdj  that  objection  is  obviated  by  the  fact 
of  the  want  of  paternal  heirs  thus  becoming  a  matter  of  notoriety, 
and  so  adding  to  the  improbability  of  any  existing,  as  no  claim  was 
afterwards  made. 

Bovill  and  Phipsonj  in  support  of  the  rule.  The  first  point  has 
been  already  disposed  of  by  the  court  Then,  as  to  the  fifth  issue, 
there  is  really  nothing  but  the  merest  shadow  of  a  title  in  the  defend- 
ant The  declarations  and  depositions  are  inconsistent,  and  even  if 
relied  upon,  are  no  evidence  that  there  are  no  heirs  of  John,  the  father 
of  Benjamin ;  neither  do  they  exclude  heirs  claiming  through  other 
more  remote  female  ancestors  who  would  be  preferred.  Then  the 
issues  prove  nothing,  as  they  arose  between  two  parties,  each  claiming 
as  heir  ex  parte  matemd,  and  each  of  whom  was  therefore  interested 
to  suppress  any  heir  ex  parte  paternd.  No  person  could  safely  be 
advised  to  advance  money  on  such  a  title  as  this,  which  rests  merely 
on  a  nine  years'  possession.     Sugd.  Vend.  &  Purch.  390. 

[Martin,  B.  There  was  no  suggestion  that  any  other  person  what- 
soever was  entitled.     What  more  could  possibly  have  been  done  ?] 

The  plaintiffs'  testator  had  a  right  to  a  clear  title,  and  it  is  not  suffi- 
cient to  make  out  one  which  is  open  to  doubt  Hartley  v.  PehcUl, 
Peake,  31 ;  Emery  v.  Grocockj  6  Madd.  54 ;  Scott  v.  Nixony  3  Dra.  & 
W.  402 ;  Fort  v.  Clark,  1  Russ.  601. 

Our.  adv.  vuU, 

Pollock,  C.  B.,  now  said.  The  court  has  abready  disposed  of  the 
question  on  the  Statute  of  Frauds.  The  remaining  question  is, 
whether  the  defendant  did  make  out  and  show  to  the  plaintiffs'  testa- 
tor a  good  title  to  mortage  certain  land.  The  action  was  brought 
to  recover  the  sum  of  4ot  14^.,  which  had  been  paid  as  the  costs  of 
investigating  the  title.  A  verdict  was  entered  fbr  the  defendant  my 
brother  Martin  reserving  this  question  for  the  opinion  of  the  court 
If  the  defendant  did  not  make  out  a  good  title,  a  verdict  is  to  be 
entered  for  the  plaintiffs  for  the  ampunt  so  paid.  Now,  the  title  which 
the  defendant  made  out  was  one  said  to  be  derived  from  the  heir 
ex  parte  matemd  of  the  mother  of  Benjamin  Haswell,  the  party  last 
seised.   It  cdso  appeared  that  certain  issues  out  of  chancery  had  been 
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tried,  on  which  the  jury  had  found  that  Benjamin  Haswell  had  no 
heirs  ex  parte  patemdy  and  that  the  person  under  whom  the  defendant 
claimed  was  his  heir  at  law  ex  parte  matemd  ;  and  it  further  appeared 
that  statutory  declarations*  had  been  made,  to  the  effect  that  the  party 
last  seised  had  been  heard  to  say  that  he  never  had  any  heirs  on  his 
father's  side. 

Now,  the  majority  of  the  court  are  of  opinion  that  the  title  by 
heirship  made  out  was  the  weakest  possible  title  of  that  description  ; 
that  as  the  issues  so  found  by  the  jury  were  tried  between  two  heirs 
ex  parte  maiemdy  both  of  them  hadf  an  interest  in  keeping  out  of  the 
view  of  the  jury  any  heir  ex  parte  patemd  who  might  exist ;  and  that 
the  statement  of  the  person  last  seised,  that  he  had  no  heirs  on  his 
father's  side,  is  entitled  to  very  little  weight,  as  the  expression  is  ambi- 
guous, for  it  may  mean  either  that  he  had  no  heirs  of  the  same  name 
on  his  father's  side,  or  it  may  mean,  and^  indeed,  could  not  well  mean 
more  than  that  there  were  no  heirs  on  his  father's  side  with  whom  he 
'was  acquainted,  or  that  he  was  not  aware  that  any  such  heir  existed. 
It  certainly  cannot  mean  that  he  had  no  heirs  at  all  on  his  own,  his 
grandmother's,  or  his  great  grandmother's  side. 

The  question  is,  whether,  according  to  the  agreement  upon  which 
the  action  is  brought,  the  plaintiffs  are  entitled  to  recover  the  expenses 
of  investigating  this  title,  which  were  paid  by  their  testator.  The 
majority  of  the  court  are  of  opinion  that  the  plaintiffs  are  entitled  to 
succeed,  and  that  the  question  really  is,  whether  this  was  such  a 
title  as  a  vendee  has  a  right  to  expect,  and  which  would  justify  him 
in  concluding  the  purchase. — We  think  that,  where  a  question  arises 
between  parties  who  are  about  to  enter  into  the  relationship  of  ven- 
dor  and  vendee,  as  to  the  meaning  of  a  good  or  sufficient  title,  there 
mast  be  such  a  title  as  the  Court  of  Chancery  would  adopt  as  a  suffi- 
cient ground  for  compelling  specific  performance;  and  that  by  a 
stipulation  for  a  good  title  must  be  understood,  not  such  a  title  as 
would  support  a  verdict  for  the  purchaser  in  an  action  of  ejectment 
against  a  mere  stranger,  but  such  a  one  as  would  enable  the  purcha- 
ser to  hold  the  property  against  any  person  who  might  probably 
challenge  his  right  to  it.  In  the  present  case,  the  title,  founded,  as  it 
is  upon  a  possession  of  but  a  few  years,  and  being  itself  the  weakest 
possible  legal  title,  is  not  such  a  title  as  would  justify  a  court  of 
equity  in  decreeing  a  specific  performance,  or  would  support  an  action 
of  ejectment  The  rule  will,  therefore,  be  absolute  to  enter  a  verdict 
for  the  sum  of  48/.  14^. 

Martin,  B.  I  am  sorry  that  I  am  unable  to  concur  in  the  judg- 
ment now  delivered.  I  am  of  opinion  that  the  defendant  ought  to 
succeed,  as  I  consider  that  the  title  which  he  has  proved  is  sufficient 
I  am  of  opinion  that  the  question  is  not  whether  a  court  of  equity 
would  compel  him  to  assert  his  title,  but  absolutely  whether  he  had 
a  good  or  bad  title  in  point  of  fact. 

Rule  absolute. 
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Field  and  another  v.  Partridge.^ 

May  6,  185S. 

Costs  —  No  Notice  of  Taxation  —  Judgment  and  Execution^  SeUi$iff 

Aside. 

Where  jadgment  has  been  signed,  costs  taxed  and  execution  issned  for  the  amount  of  debt 
and  costs  without  notice  of  taxation,  the  court  will  not  set  aside  the  judgment  or  execu- 
tion, but  will  direct  a  review  of  the  taxation. 

In  this  case  the  plaintiffs,  having  signed  judgment,  taxed  their 
costs,  and  issued  execution  for  the  debt  and  costs  without  giving  any 
notice  of  taxation,  Piatt,  B.,  made  an  order  for  setting  aside  such 
execution,  with  costs,  A  rule  nisi  having  been  afterwards  obtained 
for  the  defendant  to  show  cause  why  such  order  should  not  be  rescinded, 

Wordsworth  now  showed  cause.  The  order  of  the  learned  judge  is 
good,  and  ought  not  to  be  set  aside.  Lloj/d  v.  Kentj  5  Dowl.  P.  C 
125,  undoubtedly  shows  that  if  the  plaintiff  taxes  his  costs  without 
giving  notice  of  taxation,  that  is  not  an  irregularity  sufficient  to 
induce  the  court  to  set  aside  a  judgment  and  subsequent  proceedings; 
but  in  Perry  v.  Turner^  Ibid.  30 ;  s.  c.  2  Cr.  &  J.  89  ;  1  jLaw  J.  K^p. 
(n.  s.)  Exch.  13,  Bayley,  J.,  says,  *<  I  have  cautiously  avoided  express* 
ing  any  opinion  as  to  whether  a  neglect  to  give  notice  of  taxation  of 
costs  gives  the  defendant's  attorney  a  right  to  set  aside  the  proceed- 
ings  for  irregularity." 

[Parke,  B.  In  Taylor  v.  Murray^  3  Mee.  &  W.  141 ;  s.  c.  7  Law 
J.  Rep.  (n.  s.)  Exch.  53,  where  a  similar  question  arose,  the  judges 
say,  that  according  to  all  the  decisions,  the  court  will  not  set  aside 
judgment  and  execution  because  no  notice  of  taxation  has  been  given, 
cmd  certainly  I  have  invariably  acted  on  that  rule.] 

[Martin,  B.  I  believe  the  practice  has  always  been  as  my  brother 
Parke  has  stated  it] 

The  execution  ought  to  have  been  set  aside. 

[Alderson,  B.  Suppose  a  party  waives  his  costs  and  signs  judg- 
ment for  his  debt,  surely  that  judgment  is  good.  Then,  if  he  signs 
judgment  for  too  much,  the  amount  must  be  reduced,  but  the  judg- 
ment  and  execution  ought  not  to  be  set  aside.] 

WilleSj  contr^  for  the  plaintiffs,  was  not  called  upon. 

Pollock,  C.  B.  The  rule  must  be  absolute  for  setting  aside  the 
order  of  my  brother  Piatt,  as  the  omission  to  give  notice  of  taxation 
does  not  render  the  judgment  and  execution  irregular.  It  is  admitted 
that  a  party  mav  recover  judgment  and  take  out  execution  for  what 
he  has  recovered,  which  shows  that,  to  that  extent  at  least,  the  judg- 

1  22  Law  J.  Rep.  (n.  s.)  Exch.  269 ;  16  Jur.  413. 
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ment  is  right  The  result  in  the  present  case  is,  that  the  court  mu^t 
correct  any  error  that  has  been  introduced  into  the  taxation,  but  the 
execution  ought  not  to  be  set  aside. 

Parke,  B.  Taylor  v.  Murray  settles  this  point,  and  at  chambers  I 
have  invariably  acted  upon  the  rule  there  laid  down.  The  proceed- 
ing merely  affects  the  costs  if  they  are  taxed. 

Alderson,  B.  It  would  be  wrong  in  a  case  like  the  present  to  set 
aside  the  judgment  or  execution,  as  very  serious  consequences  might 
ensue  from  taking  that  course. 

Platt,  B.,  concurred. 

Rule  absolute?- 


Maguire  v.  Kincaird.^ 

April  29,  1852. 

Practice — Nul  Tiel  Record — Notice  of  Trial. 

In  an  action  on  a  jadgment  the  defendant  pleaded  nul  ttd  record.  The  plaintiff  joined  issue, 
and  gave  notice  on  Saturday  of  his  intention  to  produce  the  record  on  the  following  Mon- 
day:— 

Hdd,  thai  the  notice  was  sufficient 

Debt  upon  a  judgment. 

Plea—  Nul  tiel  record.  The  plaintiff  joined  issue,  and  gave  notice 
to  the  defendant,  on  Saturday,  that  he  should  produce  the  record  on 
the  following  Monday.  The  record  was  produced  accordingly,  and 
judgment  Obtained  in  the  absence  of  the  defendant 

Honyma/n  now  moved  for  a  rule  to  show  cause  why  the  judgment 
which  had  been  signed,  and  all  subsequent  proceedings,  should  not 
be  set  aside,  on  the  ground  that  four  days'  notice  should  have  been 
given. 

Platt,  B.    Is  not  the  notice  sufficient  ? 

Parke,  B.  It  is  a  notice  by  the  plaintiff  that  he  will  produce  his 
own  record,  and  the  notice  is  sufficient  to  enable  the  defendant  to 
come  and  see  that  it  is  all  right. 

Pollock,  C.  B.,  cmd  Martin,  B.,  concurred. 

Rule  refused. 

1  See  Wheldal  v.  Northern  and  Eastern  Bwlusay  Company^  18  Mee.  &  W.  9 ;  s.  c. 
13  Law  J.  Rep.  (n.  s.)  ExcL  258. 

2  21  Law  J.  Rep.  (n.  s.)  Exch.  264 ;  7  Exch.  Rep.  608. 
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HicKiE  and  another  v.  Salomo.^ 

Jane  26,  1852. 

Costs —  County  Court—  Concurrent  Jurisdiction —  Residence  of  one 

of  two  Plaintiffs. 

Where  one  of  several  plaintiffs  dwells  beyond  twenty  miles  from  the  defendant,  the  superior 
courts  have  concurrent  jurisdiction  with  the  county  court,  under  the  9  &  10  Vict,  c  95,  s. 
128,  and  the  plaintiffs  will  be  therefore  entitled  to  costs  under  the  13  &  14  Vict  c  61,  not- 
withstanding less  than  20/.  is  recovered. 

This  was  a  motion  for  a  rule  calling  on  the  defendant  to  show 
cause  why  the  plaintiffs  should  not  recover  their  costs  under  the  13  & 
14  Vict  c.  61,  notwithstanding  that  the  amount  recovered  in  the 
action  was  less  than  20/.  • 

Grrai/,  in  support  of  the  motion.^  The  affidavits  show  that  one  of 
the  plaintiffs  dwelt  more  than  twenty  miles  from  the  defendant  at  the 
time  of  the  commencement  of  the  action ;  the  case,  therefore,  falls 
within  the  exception  in  the  9  &  10  Vict,  c  95,  s.  128,  which  retains 
the  concurrent  jurisdiqjiion  of  the  superior  courts,  "  where  the  plaintiff 
dwells  more  than  twenty  miles  from  the  defendant"  The  plaintiffs 
are  entitled  to  costs  under  the  Statute  of  Gloucester,  unless  the  de- 
fendant shows  that  they  are  deprived  of  them. 

[  Alderson,  B.  The  last  act  says,  that  where  the  amount  recovered 
is  under  20/.,  the  plaintiff  shall  have  judgment  to  recover  such  sum 
only  and  no  costs,  except  in  the  cases  thereinafter  provided,  so  that  it 
rather  lies  upon  the  plaintiffs  to  bring  themselves  within  the  excep- 
tion.} 

It  has  been  decided  that  where  one  of  two  defendants  dwells  above 
twenty  miles  from  the  plaintiff,  the  plaintiff  is  entitied  to  costs.  Par* 
ry  V.  Davies,  1  L.  M.  &  P.  379 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Exch.  284, 
and  Doyle  v.  Lawrence^  1  L.  M.  &  P.  379;  s.  c.  19  Law  J.  Rep.  (n.  s.) 
Exch.  368.  The  interpretation  clause  (sect  142),  of  the  9  &  10  Vict 
c.  95,  enacts,  that  words  in  the  singular  number  are  to  be  understood 
to  mean  several  persons  or  things. 

Petersdorffy  contra.  The  burden  of  proof  is  certainly  on  the  plain- 
tiffs, since  the  last  statute  and  the  interpretation  clause  of  the  8  &  9 
Vict  c.  95,  is  not  an  argument  in  favor  of  this  application.  Reading 
the  128th  section  together  with  the  interpretation  clause,  the  plain- 
tiflFs  must  dwell  more  than  twenty  miles  from  the  defendant ;  and  that 
is  not  the  case  here. 

Cur.  adv.  vulL 


1  21  Law  J.  Rep.  (n.  s.)  Exch.  271 ;  16  Jiir.  728. 

»  May  7,  before  Parke,  B.,  Alderson,  B.,  Platt,  B.,  and  Martik,  B. 
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The  judgment  of  the  court  was  now  delivered  by  — 

Platt,  B.  The  plaintiffs  having  recovered  in  this  court  a  verdict 
for  a  sum  recoverable  in  the  county  court,  moved  for  costs,  on  the 
ground  that  one  of  the  plaintiffs  lived  at  a  distance  greater,  and  the 
other  at  a  distance  less,  than  twenty  miles  from  the  defendant.  On 
showing  cause  the  counsel  for  the  defendant  objected  that  the  plain- 
tiffs did  not  bring  themselves  within  the  predicament  presented  by 
the  9  &  10  Vict  c.  95,  s,  128 ;  for  if  they  were  considered  as  consti- 
tuting one  plaintiff,  or  according  to  the  interpretation  clause  (sect. 
142),  as  being  two  plaintiffs,  it  could  not  be  predicated  of  them  that 
they  dwelt  more  than  a  distance  of  twenty  miles  from  the  defendant, 
and  in  either  case,  they  dwelt  as  much  within  as  beyond  that  distance ; 
that  this  would  be  a  casus  omissus^  and  that,  unless  they  come  within 
the  language  of  the  12th  section,  the  court  had  no  jurisdiction  to 
grant  costs. 

By  the  9  &  10  Vict.  c.  95,  s.  128,  it  is  enacted, "  that  all  actions  and  pro- 
ceedings which  before  the  passing  of  this  act  might  have  been  brought 
in  any  of  her  Majesty's  superior  courts  of  record,  where  the  plaintiff 
dwells  more  than  twenty  miles  from  the  defendant,  may  be  brought 
and  determined  in  any  such  superior  court,  at  the  election  of  the 
party  suing  or  proceeding,  as  if  the  act  had  not  been  passed."  Under 
this  act  the  defendant,  in  practice,  applied  to  the  court  under  the  129th 
section,  in  order  to  deprive  the  plaintiff  of  his  costs.  That  was  on 
an  affidavit  stating,  among  other  things,  that  he  and  the  plaintiff 
dwelt  within  the  prescribed  distance  of  each  other.  The  practice  was 
changed  by  the  13  &  14  Vict  c.  61,  which  deprived  the  plaintiff  of 
his  costs,  if  the  cause  of  action  should  be  within  the  jurisdiction  of 
the  county  court,  unless  the  judge  who  tried  the  cause  should  certify 
under  the  12th  section,  or  the  plaintiff  should,  in  pursuance  of  the 
13th  section  of  the  act,  make  it  appear  to  the  satisfaction  of  the  court 
in  which  such  action  was  brought,  or  to  the  satisfaction  of  the  judge 
at  chambers,  on  summons,  that  the  said  action  was  brought  for  a 
<».U8e  of  action  in  which  concurrent  jurisdiction  is  given  to  the  Supe- 
rior  Court  by  the  128th  section  of  the  9  &  10  Vict  c.  9,  in  which  case 
the  court  in  which  the  action  is  brought,  or  a  judge  at  chambers  may 
by  rale  or  order  direct  that  the  plaintiff  shall  recover  his  costs.  Under 
the  13  &  14  Vict  c  61,  therefore,  the  plaintiff  applied  to  obtain  his 
costs ;  and  surely  the  facts  which  would  have  enabled  him  to  resist 
successfully  a  motion  by  the  defendant  to  deprive  him  of  his  costs 
under  the  9  &  10  Vict  c.  25,  will  suffice  under  the  13th  section  of  the 
13  &  14  Vict  c.  61,  to  establish  his  right  to  recover.  The  cases  in 
which  that  right  is  to  attach  are  not  changed  ;  they  are  still  those  in 
which  concurrent  jurisdiction  is  given  to  the  superior  courts  by  the 
128th  section  of  the  9  &  10  Vict  The  same  state  of  facts^therefore, 
which  would  have  entitied  the  plaintiff  to  his  costs  before  the  passing 
of  the  13  &  14  Vict  c.  61,  would,  provided  he  satisfied  the  court  or 
a  judge  of  their  existence,  equally  entitle  him  to  costs  now. 

In  Parry  v.  DavieSj  the  aflSdavits  on  behalf  of  the  defendant,  omitted 
to  state  that  more  than  one  of  them  resided  within  twenty  miles  of 
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the  plaintiff.  Lord  Cranworth,  then  Baron  Rolfe,  held  that  the  l^th 
section  of  the  9  &  10  Vict  c.  95,  gave  the  Superior  Court  concnrrent 
jurisdiction,  and  that  the  plaiiftiff  was  entitled  to  his  costs.  In  Doyle 
V.  Lawrence^  the  Court  of  Common  Pleas  adopted  Lord  Cranworth's 
decision,  and  held  that  the  residence  of  one  of  the  defendants  more 
than  twenty  miles  from  the  plaintiff  made  that  case  one  of  concor- 
rent  jurisdiction  within  the  same  section.  The  same  principle  must 
apply  to  a  plurality  of  plaintiffs.  We,  therefore,  thiuK,  that  as  one 
of  the  plaintiffs  in  this  case  resided  more  than  twenty  miles  from  the 
defendant,  the  jurisdiction  was  concurrent,  and  the  plaintiffs  entitled 
to  their  costs. 

Rule  absolute. 


Alcard  v.  Wesson.^ 

June  2,  1852. 

Bankrupt  Law  Consolidation  Act^  12  8r  13  Vict  c.  106,  s$.  213,  215, 
216,  221,  —  Notice  —  Bankruptcy  Uertificate  —  Discharge  of  Debt 
—  Bill  of  Exchange. 

To  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the  acceptor,  the  defendant  plead- 
ed that,  being  a  trader,  he  presented  a  petition  to  the  Bankruptcy  Conrt,  under  the  12  & 
13  Vict  c  106,  which  conrt  appointed  a  private  sitting,  and  that  fourteen  days  before  sodi 
sitting  written  notice  was  given  to  every  person  whom  the  defendant  then  knew  to  be  his 
creditor,  or  whom  he  had  any  means  of  knowing  to  be  his  creditor,  and  amongst  others  to 
the  drawer  of  the  bill  of  exchange,  and  that  he  did  not,  at  the  time  of  giving  such  notices, 
nor  did  the  Bankruptcy  Court,  or  the  official  assignee  know  that  the  &LweT  had  indorsed 
the  bill,  or  was  not  the  holder,  or  who  was  the  holder,  or  the  address  of  such  holder ;  that 
the  defendant  filed  an  account  of  his  debts,  wherein  he  set  forth  a  proposal  to  pay  his  cre- 
ditors 78.  6J.  in  the  pound ;  that  at  such  private  sitting  of  the  Banlmiptcy  Court  the  requi- 
site number  of  creditors  proved  their  debts  and  assented  to  the  defendant's  proposal ;  that 
the  Bankruptcy  Court  proposed  another  sitting,  of  which  the  plaintiff  had  notice ;  that  at 
such  second  meeting  the  requisite  number  of  creditors  provea  their  debts,  and  agreed  to 
accept  the  defendant's  proposal ;  that  the  Conrt  of  Bankruptcy  then  confinned  the  propo- 
sal and  agreement,  and  afterwards  gave  the  defendant  a  ceitificate  in  the  form  in  schednle 
A:  — 

Hddf  first,  that  the  plea  was  bad  in  not  averring  that  the  resolution  and  agreement  had  been 
carried  fully  into  effect,  and  the  creditors  satisfied  pursuant  to  the  221st  section  of  the  19 
&  13  Vict  c  106.  Secondly,  dubitante  Mabtik,  B.,  that  the  plaintiff  was  not  barred  as  to 
his  debt,  seeing  that  he  had'not  had  notice  of  the  first  sitting. 

Qucsrcy  Whether  any  of  the  creditors  are  bound  by  the  certificate  unless  notice  of  the  previoiis 
meetings  be  given  to  all  of  them. 

Assumpsit  on  a  bill  of  exchange,  drawn  by  J.  Plews,  upon  and  ac- 
cepted by  the  defendant,  and  indorsed  to  the  plaintiff. 

Plea,  puis  darrien  continuance^  that  the  defendant  was  a  trader,  and 
being  indebted  to  divers  persons,  presented  his  petition  to  the  Bank- 
ruptcy Court,  in  the  form  contained  in  schedule  A.,  to  the  12  &  13 
Vict.  c.  106,  (the  Bankrupt  Law  Consolidation  Act,  1849)  annexed. 

^  21  Law  J.  Bep.  (k.  8.)  Exch.  281 ;  7  Exchequer  Rep.  753. 
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The  plea  then  set  out  the  other  proceedings  under  the  Bankrupt  Act, 
and  stated  that  the  Court  of  Bankruptcy  appointed  a  private  sitting 
to  be  held,  and  that  fourteen  days  before  such  sitting  written  notice 
was  given  to  every  person  whom  the  defendant  then  knew  to  be  his 
creditor,  or  whom  he  had  any  means  of  knowing  to  be  his  creditor, 
and  amongst  others  to  J.  Plews,  the  drawer,  and  that  the  defendant 
did  not,  at  the  time  when  such  notices  were  given  or  sent,  nor  did  the 
Bankruptcy  Court,  nor  the  official  assignee,  know  that  J,  Plews  had 
indorsed  the  bill,  or  was  not  the  holder,  or  who  was  the  holder 
and  entitled  to  the  proceeds,  except  J.  Plews,  or  the  address,  de- 
scription, or  locality  of  such  holder.     The    plea   then  stated  that 
the  defendant  filed  a  full  account  of  his  debts  and  of  the  debt  in 
question,  and  did  set  forth  a  proposal  to  the  effect  that  he  would 
pay  his.  creditors  a  composition  of  75.  6d.  in  the  pound ;  and  that 
at  the  private  sitting  of  the  Bankruptcy  Court  the  creditors  of  the 
defendant,  to  the  amount  of  10Z.and  upwards,  proved  their  debts,  and 
that  three  fifths  in  number  and  value  of  the  creditors  who  had  so 
proved,  did  assent  to  the  proposal  of  the  defendant ;  that  the  Court  of 
Bankruptcy  did  then  propose  another  sitting;  that  after  the  first,  and 
before  such   second   sitting,  the   plaintifl''s  attorney  applied  to  the 
defendant  for  payment  of  the  said  bill,  and  that  such  application 
was  the  first  intimation  that  the  defendant  had  that  the  plaintiff, 
and  not  J.  Plews,  was  the  holder  of  the  bill,  and  that  the  plaintiff 
was  a  creditor  to  the  defendant ;  that  the  Bankruptcy  Cburt  made  a 
special  order  that  service  of  the  notice  of  the  second  sitting  at  the  last 
known  place  of  abode  of  the  plaintiff  should  be  deemed  sufficient, 
and  that  notice  was  served  accordingly ;  that  such  second  meeting 
was  duly  held,  and  that  four  other  creditors  of  the  defendant  there 
proved  their  debts,  and  that  three  fifths  in  number  and  value  of  all 
those  creditors  who  had  proved  debts  to  the  amount  of  lOL  at  either 
of  those  sittings  a^eed  to  accept  the  proposal   of  the  defendant, 
which  was  assented  to  at  the  first  sitting ;  that  the  Court  of  Bank- 
ruptcy then  confirmed  the  said  proposal  and  agreement,  and  caused 
it  to  be  filed  of  record ;  that  after  the  bill  became  due,  and  after  the 
commencement  of  this  suit,  and  within  eight  days  now  last  past,  the 
Court  of  Bankruptcy  gave  the  defendant  a  certificate  under  the  seal 
of  the  Bankruptcy  Court  in  the  form  in  schedule  A.,  which  set  out, 
amongst  other  things,  that  the  resolution  or  agreement  had  been 
duly  carried  into  effect.     The  plea  then  stated  that  the  debt  in  ques- 
tion had  not  been  contracted  by  fraud,  &c.,  or  by  reason  of  any  judg- 
ment for  breach  of  the  revenue  laws,  or  for  breach  of  any  promise  of 
marriage,  &c.     Special  demurrer. 

HawkinSy  in  support  of  the  demurrer.  May  31.  The  plea  is  bad  on 
several  grounds.  The  question  turns  upon  the  construction  of  the 
Bankrupt  Law  Consolidation  Act,  12  &  13  Vict  c  106.  The  effect 
j  of  the  216th  and  of  the  previous  sections  is,  that  no  creditors  are 
barred  by  the  certificate  of  the  Court  of  Bankruptcy  unless  they  have 
had  notice  of  the  private  sittings.  Here  the  plea  does  not  aver  that 
the  plaintiff  had  notice  of  the  private  sittings ;  it  merely  alleges  that 
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notice  was  given  to  every  person  whom  the  defendant  knew  to  be  a 
creditor,  or  whom  he  had  any  means  of  knowing  to  be  a  creditor, 
and  amongst  others  to  the  drawer  of  the  bill.  This  is  not  a  sufficient 
compliance  with  the  statute ;  for  notice  ought  to  be  given  to  every 
creditor,  without  exception,  and  no  excuse  or  equivalent  for  such 
notice  is  of  any  avail.  Secondly,  the  certificate  of  bankruptcy  is 
inoperative  in  consequence  of  a  non-compliance  by  the  defendant 
with  the  provisions  of  the  221st  section  of  the  12  &  13  Vict.  c.  106. 
Before  the  defendant  can  be  entitled  to  a  discharge  from  his  debts, 
he  must  show,  in  conformity  with  the  terms  of  that  section,  either 
that  the  resolution  or  agreement  had  been  carried  into  effect,*  or  that 
the  creditors  had  been  satisfied.  The  plea  contains  neither  of  these 
averments,  and  is,  therefore,  bad.  The  case  of  Levy  v.  Home^  5 
Exch.  Rep.  257 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Exch.  260,  is  in  point 
He  also  cited  Wagner  v.  Imbrie,  6  Ibid.  882;  s.  c.  3,Eng.  Rep.  584. 

WatsoUy  in  support  of  the  plea.  The  defendant  it  entitled  to  judg- 
ment The  effect  of  the  221st  section  is  to  rendet  the  certificate  of 
the  Court  of  Bankruptcy  a  bar  to  the  plaintiff's  claim,  although  he 
may  not  have  received  the  notices  mentioned  in  the  213th  and  215th 
sections,  seeing  that  the  want  of  those  notices  is  not  mentioned  in 
the  exceptions  in  the  act  as  a  matter  that  will  invalidate  the  certifi- 
cate. The  Court  of  Bankruptcy  is  a  court  of  record ;  and  a  certificate 
given  after  the  hearing  and  determination  of  a  question  is  final.  The 
plaintiff  might  have  appealed  under  the  12th  section,  but  not  having 
done  so,  is  bound  by  the  decision  of  the  court.  Levy  v.  Home  is  in 
point  There  Rolfe,  B.,  distinguishes  between  a  protection  given 
under  one  section  and  a  certificate  granted  under  another. 

[Martin,  B.  The  plea  does  not  show  that  the  time  for  granting  a 
certificate  had  arrived.] 

In  the  case  of  outstanding  bills,  it  is  scarcely  possible  to  give  no- 
tice to  the  holders.  The  granting  of  a  certificate  is  a  judicial  act 
The  court  will  presume  that  the  agreement  mentioned  in  the  plea 
has  been  carried  into  effect  and  the  creditors  satisfied.  If  this  had 
not  been  the  case,  the  commissioner  would  not  have  granted  a  certi- 
ficate. 

[Alderson,  B.  The  225th  section  seems  to  imply  that  a  creditor, 
who  has  not  had  notice,  is  not  barred.] 

TTiomas  v.  Hudson^  14  Mee.  &  W.  353 ;  s.  c.  14  Law  J.  Rep.  (n.  s.) 
Exch.  283,  is  in  point 

[Martin,  B.  The  plea  ought  to  state  that  the  resolution  anc] 
agreement  had  been  carried  into  effect,  and  the  creditors  satisfied.] 

The  court  then  intimated  that  they  would  consider  the  question, 
and,  if  necessary,  would  call  on  Hawkins  to  reply. 

Cur.  adv.  vuU. 

Pollock,  C.  B.,  now  said, —  In  this  case  we  are  of  opinion  that 
the  plea  is  bad.  The  declaration  was  on  a  bill  of  exchange ;  the  plea 
of  puis  darrein  continuance  was  of  the  defendant's  discharge  under 
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the  22ath  section  of  the  12  &  13  Vict,  c  106.  For  the  plaintiff,  it 
was  objected  that  the  discharge  was  not  available.  It  was  contended 
that  it  might  have  been  that  the  terms  of  the  act  of  parliament  were 
not  complied  with  ;  and  we  are  all  of  that  opinion.  The  221st  sec- 
tion is  this :  that  so  soon  as  the  said  resolution  or  agreement  shall 
have  been  carried  into  effect,  and  all  the  creditors  of  such  petitioning 
trader  shall  have  been  satisfied  according  to  the  tenor  thereof,  the 
court  shall  give  to  such  petitioner  a  certificate  under  the  hand  and 
seal  of  the  commissioner,  setting  forth  the  filing  of  the  petition,  and 
so  on ;  and  then  it  says,  and  such  certificate  shall  thenceforth  operate 
to  all  intents  and  purposes  as  fully  as  if  the  same  were  a  certificate 
of  conformity  under  a  bankruptcy. 

We  are  of  opinion  that  the  plea  should  have  averred  that  the  reso- 
lution and  agreement  had  been  carried  fully  into  effect,  and  that  the 
creditors  had  b^en  satisfied,  and,  in  the  absence  of  those  averments, 
we  think  the  plea  is  bad.  I  must  say,  I  think  there  is  a  great  deal  in 
what  was  pointed  out  by  my  brother  Alderson  in  the  course  of  the 
argument,  that  this,  which  is  an  arrangement  between  the  parties 
themselves,  although  under  the  control  of  the  court,  can  hardly  -be 
considered  to  extend  to  cases  of  creditors  to  whom  no  notice  at  all 
was  given  ;  for  I  observe  in  the  very  next  section,  which  relates  to  an 
arrangement  by  deed,  it  is  expressly  provided  that  the  effect  of  the 
arrangement  should  only  prevail  in  respect  to  those  persons  who  had 
had  notice.  But  the  principal  point  on  which  the  decision  of  the 
court  goes,  is,  that  the  plea  itself  is  bad  for  want  of  those  averments 
which  I  have  pointed  out.  There  will,  therefore,  be  judgment  for  the 
plaintiff. 

Alderson,  B.  I  am  of  the  same  opinion.  I  own  I  think  that  the 
section  does  not  extend,  at  all  events,  beyond  those  creditors  who  had 
notice.  It  is  very  arguable  whether  it  applies  at  all  even  to  those 
who  had  notice,  unless  all  had  notice. 

Platt,  B.  It  seems  very  clear  from  the  216th  section,  that  it  can 
affect  no  creditor  who  has  not  had  notice ;  bjecause  where  a  resolu- 
tion has  been  entered  into,  according  to  the  former  section,  the  216th 
section  is  this,  that  such  resolution  and  agreement  shall  thenceforth  be 
binding  and  of  full  force  as  against  all  persons  who  are  creditors  at 
the  date  of  his  petition,  and  who  had  notice  of  the  several  meetings, 
&c.,  it  is  quite  clear  no  other  persons  are  bound  by  that  agreement 

Martin,  B.  I  am  also  very  clearly  of  opinion  that  the  plea  is  bad 
on  general  demurrer.  I  think  it  is  defective  in  not  containing  an 
averment  that  the  resolution  or  agreement  had  been  carried  into  effect, 
and  the  creditors  satisfied  according  to  the  tenor  of  the  agreement 
The  221st  section  expressly  enacts,  that  until  that  shall  be  done,  the 
commissioners  shall  not  grant  a  certificate.  I  apprehend  that  it  is 
impossible  that  the  commissioners  can  by  any  act  of  theirs  supersede 
the  plain  enactment  of  the  act  of  parliament,  the  object  of  the  certifi- 
cate being  to  bar  a  man's  debt  by  a  proceeding  in  which  he  has  taken 
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no  part,  and  over  which  he  has  no  control  of  any  sort  or  kind.  It 
seems  that  the  case  cited  by  the  defendant's  counsel  was  an  action 
against  a  public  officer,  who  acted  in  strict  obedience  to  the  direction 
of  a  court  of  record,  and  may  be  upheld  on  that  ground  ;  but  I  appre- 
hend that  it  is  no  authority  for  saying  that  a  man  is  to  be  deprived  of 
his  debt  by  the  act  of  a  commissioner  of  bankruptcy,  which  is  not 
in  conformity  with  the  power  given  to  him  by  the  act  of  parliament ; 
and  no  general  doctrine  arising  from  the  authority  of  a  court  of  record 
can  confer  on  the  certificate  of  a  commissioner  of  bankruptcy  any 
such  effect  My  opinion  is,  that  the  plea  is  bad  in  substance,  for  want 
of  the  averment 

With  respect  to  the  other  point  of  notice,  I  own,  I  am  not  so  clear; 
I  am  rather  inclined  to  be  of  opinion  that  if  a  bill  of  exchange  is  in 
the  hands  of  a  person  whom  the  applicant  was  unable  to  discover,  the 
certificate  would  rather  tend  to  bar  that  party,  and  it  seems  to  me 
that,  looking  at  all  the  sections  of  the  act  of  parliament  relating  to 
the  subject,  and  beginning  at  the  211th  section,  it  was  supposed  3iat 
some  time  would  be  occupied  in  carrying  out  this  matter,  and  some 
time  would  occur  before  the  creditors  were  satisfied  according  to  the 
tenor  and  effect  of  the  agreement,  so  that  in  all  probability  all  the 
creditors  of  a  man  would  learn  that  such  a  proceeding  was  going  on ; 
and  then,  in  the  event  of  the  debtor  having  omitted  any  person  impro- 
perly from  his  petition,  the  223d  section  rendered  him  liable  to  be  at  once 
madfe  a  bankrupt  I  am  rather  inclined  to  be  of  opinion  that  down 
to  the  period  when  all  the  creditors  whose  names  were  mentioned  in 
the  petition  were  satisfied,  those  creditors  who  had  not  notice  had  a 
right  to  come  in,  and  get  the  benefit  of  it,  and  they  had  a  right  to 
arrest  the  debtor  according  to  the  case  of  Levy  v.  Home  ;  but  after 
the  certificate  was  once  granted;  it  would  operate  as  an  ordinary  cer- 
tificate. It  is  not  necessary,  however,  to  give  any  positive  opinion 
upon  that  I  am  very  clearly  of  opinion  that  by  reason  of  the  want 
of  an  averment  of  satisfaction,  according  to  the  tenor  of  the  agree- 
ment, this  plea  is  bad  in  substance. 

Judgment  for  the  plaintiff. 


Meggison  v.  Bowes  (commonly  called  Lady  Glamis)  and  others. 
Sells  v.  The  Same.  ^ 

May  8,  1852. 

Replevin — Verbal  Agreement  to  let  Tithe  free '^Non  tenmU 

B^leyin.    Avowry,  that  the  plaintiff  was  tenant  to  the  defendant,  at  a  rent  of  400^  a  year. 
The  plaintiff  being  the  owner  of  a  farm  and  lessee  of  the  tithe  commntation  rent-chaige, 

^  21  Law  J.  Bep.  (n.  s.)  ExcL  284 ;  7  Exchequer  Bep.  685. 

Digitized  by  VjOOQIC 


COURT   OF   EXCHEQUER,  1852.  365 

Meggison  v,  Bowes;  Sells  v.  Bowes. 

under  the  Dean  and  Chapter  of  W.,  at  a  rent  of  60/.  a  year,  let  the  land  verbally  to  the  de- 
fendant,  at  a  rent  of  400/.  a  year,  ti^e  free :  — 

Held,  that  as  by  the  80th  section  of  the  Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71,  in  the 
event  of  the  defendant  distraining  for  the  tithe  rent,  she  would  be  compelled  to  allow  the 
same  to  the  plaintiff  in  account ;  the  plaintiff  was  tenant  to  the  defendant,  at  a  rent  of  400/., 
and  therefore  that  the  avowry  was  proved. 

Replevin.  Avowry,  that  the  plaintiff  held  the  premises  as  tenant 
to  the  defendant  Bowes  (Lady  Glamis),  by  virtue  of  a  demise,  at  a 
rent  of  400^  a  year. 

Plea  in  bar,  non  tenuit. 

At  the  trial,  before  Parke,  B.,  at  the  last  Hertfordshire  spring  assi- 
zes, it  appeared  that  an  agreement  had  been  entered  into  between  one 
of  the  defendants  and  the  plaintiff,  for  a  demise  of  the  land,  tithe 
free,  on  certain  terms,  namely,  400Z.  for  the  first,  second,  and  subse- 
quent years  of  the  term,  which  was  to  be  for  twenty-one  years,  at  a 
rent  varying  according  to  the  average  price  of  corn.  There  were  also 
other  stipulations  in  the  agreement  for  a  lease  of  land,  which  were 
not  finally  assented  to  by  the  plaintiff,  so  that  the  lease  was  never 
prepared.  The  plaintiff  entered  and  occupied,  and  agreed  to  pay  a 
rent  of  400Z.  a  year,  the  understanding  of  the  parties  being  that  the 
land  should  be  demised  to  the  plaintiff  at  a  rent  of  400Z.  a  year,  tithe 
free.  Lady  Glamis  was  the  lessee  of  the  Dean  and  Chapter  of  West- 
minster, having  a  lease  for  lives  of  the  tithes,  the  land  itself  belonging 
to  her.  The  value  of  the  tithes  was  60L  a  year.  The  plaintiff  had, 
previously  to  the  distress,  paid  an  entire  rent  at  the  rate  of  400Z.  a 
year. 

For  the  plaintiff,  it  was  contended,  on  the  authority  of  Gardiner  v. 
WUliamsanj  2  B.  &  Ad.  336 ;  s.  c.  9  Law  J.  Rep.  K.  B.  233,  that  the 
avowry  was  not  supported;  that  as  there  was  no  demise  by  deed  the 
tithe  (fid  not  pass,  and  therefore  it  was  not  proved  that  the  lands  were 
held  at  a  fixed  rent.  The  learned  judge  inclined  to  this  opinion,  and 
directed  a  verdict  for  the  plaintiff,  reserving  leave  to  the  defendants  to 
enter  a  verdict  for  them,  if  the  court  should  be  of  a  contrary  opinion. 

E.  James  having  obtained  a  rule  nisi  accordingly,— 

May  4.  Chambers^  WilleSy  and  Lush  showed  cause.  The  avowry 
was  not  proved.  This  was  a  demise  of  land  and  of  all  that  issued 
out  of  it,  and  having  been  granted  at  an  entire  rent  was  Void  as  to 
the  tithes  for  want  of  being  under  seal ;  so  that  the  distress  for  rent 
was  unlawful,  there  being  no  distinct  rent  for  the  land.  Oardiner  v. 
WiUiamson.  It  makes  no  difference  in  this  case  that  the  tithes  are 
commuted,  for  the  rent-charge  varies  according  to  the  price  of  corn  ; 
and  therefore  the  case  is  the  same  as  if  the  Tithe  Act  had  not  passed. 
In  this  case  a  court  of  equity,  in  ordering  the  agreement  in  question 
to  be  fulfilled,  would  have  decreed  a  lease  both  of  the  tithes  and  land. 
Suppose  the  defendant.  Lady  Glamis,  had  sold  the  tithes,  the  situa- 
tion of  the  tenant  would  have  been  this,  —  his  want  of  possession  of 
the  tithes  would  have  amounted  to  an  eviction  by  the  tortious  act  of 
the  lessor,  and  the  rent  not  being  apportionable  could  not  have  been 
31* 
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distrained  for.  NecUe  v.  Mackenzie^  1  Mee.  &  W.  747 ;  s.  c.  6  Law 
J.  Rep.  (n.  s.)  Exch.  263.  It  is  clear  that  Lady  Glamis  intended  to 
demise  both  the  tithes  and  the  land. 

E.  James  and  Rodwellj  in  support  of  the  mle.  The  defendants 
were  entitled  to  distrain  for  the  rent  of  400/.  a  year.  The  intention 
of  the  parties  to  this  demise  was  that  the  land  only  was  demised,  a 
circmnstance  which  distinguishes  the  case  from  Gardiner  v.  WUHam^ 
sofiy  where  there  was  an  express  demise  of  tithes.  Besides,  the  Titiie 
Commutation  Act,  6  &  7  Will  4,  c  71,  makes  a  difference  in  this 
case.  Again,  the  80th  section  of  the  act  is  most  important ;  it  pro- 
vides that  any  tenant  ^  who  shall  hold  his  lands  under  a  lease  or 
agreement,  providing  that  the  same  shall  be  holden  and  enjoyed  by 
him  free  of  tithes,  or  who  shall  occupy  any  lands  by  any  lease  or 
agreement  made  subsequently  to  such  commutation,  and  who  shall 
pay  any  such  rent-charge,  shall  be  entitled  to  deduct  the  amount 
thereof  from  the  rent  payable  by  him  to  his  landlord,  and  shall  be 
allowed  the  same  in  account  with  the  said  landlord."  The  words, 
therefore,  "  tithe  free  "  in  this  lease  are  mere  surplusage.  The  jdain- 
.  tiff  held  at  a  rent  of  400/.  a  year,  and  if  he  had  been  called  n[>on  by 
the  defendant  to  pay  tithe  he  might  have  deducted  the  amount  from 
the  rent. 

Our.  adv.  vutt, 

Parke,  B.,  now  delivered  the  judgment  of  the  court^  His  lordship 
stated  the  facts  and  proceeded.  In  this  case  I  reserved  the  question 
at  the  trial ;  but  it  struck  me  at  that  time,  considering  only  the  situ- 
ation of  the  tithes  before  the  passing  of  the  late  act,  that  if  there  was 
a  demise  by  the  owner  of  the  tithes  for  the  time  being  of  lands  titbe 
free  (they  being  separate  inheritances)  it  really  meant  an  agreement 
on  his  part  to  demise  both  the  tithes  and  the  lands  at  the  joint  rent 
of  400/.  a  year ;  and  that  there  being  no  demise  in  this  case  by  deed, 
the  tithe  did  not  pass,  and  consequently  it  could  not  be  said  that  the 
lands  were  holden  at  any  certain  rent  Whether  that  would  have 
been  the  consequence  if  the  Tithe  Commutation  Act  had  not  passed 
is  a  matter,  I  believe,  on  which  the  court  is  not  agreed,  and  upon 
which  it  is  unnecessary  to  say  any  thing ;  for  the  effect  of  the  Tithe 
Commutation  Act  appears  to  remove  all  difficulty  in  this  case. 

The  Tithe  Commutation  Act  passed  before  this  agreement  with 
Mr.  Meggison ;  and  I  should  say  there  was  ample  evidence  of  his 
agreeing  to  hold  at  the  rent  of  400/.  a  vear,  not  upon  the  terms  of  a 
rent  varying  according  to  the  price  of  corn.  A  distress  was  made, 
and  the  goods  of  the  plaintiff,  Mr.  Sells,  were,  in  one  case,  distrained, 
and  he  contested  the  legality  of  the  distress ;  and  in  another  case 
there  was  a  replevin  by  Mr.  Meggison,  to  v/hich  there  was  an  avow- 
ing on  the  part  of  Lady  Glamis  at  a  holding  of  400/.  a  year.  The 
only  question  is,  whether  this  demise,  being  subsequent  to  the  Tithe 
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Commutation  Act,  calculated  at  400/.  a  year,  the  intention  being 
that  the  tenant  should  not  pay  a  tithe  rent,  the  tithe  having  ceased  to 
exist  in  point  of  law,  whether  that  was  a  misdescription,  or  whether 
the  defendant  did  hold  the  lands  at  400/.  a  year. 

Mr.  Rodwell  has  referred  us  to  the  80th  section  of  the  Tithe  Com- 
mutation Act,  which  appears  to  us  to  solve  any  diflSculty  in  the  case. 
The  parties  must  be  presumed  after  that  to  have  contracted,  as  the 
80th  section  says  they  are  to  be  presumed  to  contract ;  and  that 
80th  section  provides,  that  if  there  be  any  agreement  for  a  lease  of 
lands  made  subsequently  to  such  commutation,  any  tenant  who  shall 
pay  any  such  rent-charge  shall  be  allowed  the  same  in  account  with 
the  landlord.  And  it  provides  sufficiently  for  this  case ;  for  as  Lady 
Olamis  was  the  owner  of  the  tithes,  and  it  was  meant  that  the 
tenant  should  pay  400/.  a  year  for  the  land,  and  not  pay  tithes,  if  she 
afterwards  choose  to  distrain  for  this  tithe  rent  she  would  be  com- 
peUed  to  allow  that  in  the  account,  and  the  tenant  would  occupy  the 
land  at  340/.  a  year,  the  rent-charge  being  60/.  It  appears  to  us 
that  the  parties  are  to  be  taken  to  have  contracted  with  regard  to  the 
80th  section,  and  that  the  contract  was  a  contract  for  400/.  a  year, 
and  if  Lady  Glamis  choose  afterwards,  there  being  the  understanding 
that  she  should  not  enforce  it  (whether  anv  action  would  lie  against 
her  for  enforcing  it  or  not  is  not  a  matter  m  question),  but  if  she  did 
choose  afterwards  to  enforce  it,  then  Mr.  Meggison  would  have  had 
his  relief  against  her;  and,  therefore,  we  think  that  in  this  c&se  there 
'was  sufficient  evidence,  notwithstanding  that  Lady  Glamis  was  the 
owner  of  the  rent-charge  substituted  for  the  tithes,  that,  as  between 
the  plaintijBf  and  Lady  Glamis  he  was  to  occupy  at  400/.  a  year. 
Consequently,  the  verdict  ought  to  be  entered,  pursuant  to  leave 
reserved  by  me,  for  Lady  Glamis,  the  defendant  in  both  the  cases. 
The  rule  will,  therefore,  be  made  absolute. 

Rule  absolute. 


COUNTY  COUBT  APPEAL. 

Gbeat    Northern   Railway  Company,  appellants,  r.    Shepherd, 

respondent.^ 

Jane  19, 1892. 

Carriers  by  Railway  —  Luggage  —  Merchandise. 

If  a  paasenger  on  a  railwaj  canr  merchandise  packed  np  with  his  personal  Inggage,  the  rail- 
way company  are  not  responsiDle  for  the  yalne  of  the  merchandise  if  the  luggage  be  lost 
from  the  tram.  But  if  the  merchandise  be  so  padLed  as  to  be  obviously  merchandise  to 
the  eye,  the  railway  company  will  be  responsible  for  the  loss  in  the  absence  of  any  bargain 
to  the  contrary. 

This  was  an  appeal  from  the  county  court  of  Yorkshire,  holden  at 

1  21  Law  J.  Rep.  (n.  s.)  Excb.  286 ;  8  Exchequer  Rep.  80.    Before  Parke,  B.,  and 
Flatt,  B. 


Digitized  by 


Google 


368  COURT   OF   EXCHEQUER,  1852. 


The  Great  Northern  Railway  Company  v.  Shepherd. 


Sheffield.  It  was  first  heard  at  the  sittings  after  Hilary  term,  and  a 
report  will  be  found,  21  Law  J.  Rep.  (n.  s.)  Exeh.  114 ;  s.  c.  9  Eog. 
Rep.  477,  but  the  following  rule  was  afterwards  made :  — 

"  Upon  reading  the  special  case  stated  between  the  parties  for  the 
opinion  of  this  court,  and  upon  hearing  Mr.  Phipson,  counsel  for  the 
defendants,,  the  appellants,  and  Mr.  Mellor,  counsel  for  the  respondent, 
it  is  ordered  that  the  special  case  be  referred  back  to  the  judge  of  the 
said  county  court  to  state  the  terms  upon  which  the  defendants  car- 
ried passengers  by  the  excursion  train  in  question,  and  whether  they 
carried  them  upon  the  same  terms  contained  in  the  6th  section  of  the 
statute  7  &  8  Vict  c.  85.     By  the  court" 

The  following  supplemental  case  was  accordingly  prepared,  and 
was  now  (May  12)  submitted  to  the  court:  — 

"  The  Court  of  Exchequer  having,  on  the  hearing  of  the  appeal, 
ordered  that  the  special  case  be  referred  back  to  the  judge  of  the 
county  court  to  state  the  terms  upon  which  the  defendants  carried 
passengers  by  the  excursion  train  in  question,  and  whether  they 
carried  them  upon  the  terms  contained  in  the  6th  section  of  the 
statute  of  the  7  &  8  Vict  c.  85,  I  have  to  state  that  no  evidence  was 
given  or  tendered  as  to  the  terms  upon  which  the  defendants  carried 
passengers  by  the  excursion  train  in  question,  unless  the  admitted 
fact  thalf  the  charge  for  each  third  class  passenger  by  the  said  train 
was  much  less  than  Id.  for  each  mile  travelled,  be  of  itself,  in  the 
opinion  of  the  court  of  appeal,  sufficient  proof  in  point  of  law  that 
they  carried  them  upon  the  terms  contained  in  6th  section,  and  (sub- 
ject to  such  opinion  of  the  said  court)  I  find  that  the  defendants  did 
not  carry  passengers  by  the  said  excursion  train  upon  the  terms  con- 
tained in  the  6th  section  of  the  statute  7  &  8  Vict  c.  85,  and  that 
there  was  no  special  contract  as  to  the  tehrms  between  the  plaintiff 
and  the  defendants,  but  that  they  carried  him  and  and  other  passen- 
gers and  their  luggage  by  the  said  train  upon  the  same  terms  as 
those  upon  which  the  defendants  and  other  railway  companies  cany 
passengers,  whether  of  the  first,  second,  or  third  class,  and  their  lug- 
gage, by  their  ordinary  passenger  trains,  and  which  terms,  as  I  con- 
ceive, are  the  same  as  those  on  which  stage-coach  proprietors  and 
other  common-carriers  of  passengers  for  hire  do  by  the  laws  of  Eng- 
land carry  passengers  and  their  luggage.  I  ought  to  add,  that  had  I 
been  specially  called  upon  at  the  trial  to  find  the  terms  upon  which 
passengers  were  carried  by  the  said  train,  I  should  have  found  them 
as  above  set  forth ;  but  I  considered,  and  stated,  that  it  was  unneces- 
sary for  me  to  do  so,  because,  even  on  the  assumption  that  the  defend- 
ants were  right  in  contending  that  they  carried  the  plaintiff  on  the 
terms  contained  in  the  said  sixth  section  of  the  statute,  I  thought 
they  were  liable  for  the  loss  of  his  goods,  and  that,  consequently,  a 
fortiori,  they  were  so  if  they  did  not  carry  him  on  such  terms. 
I  would  take  the  liberty  of  respectfully  adding  further,  that  the  county 
court  judge  does  not  state  the  case  on  appeals,  he  merely  signs  the 
statement  prepared  by  the  parties  if  they  agree,  and  determines  which 
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of  two  statements  is  to  be  adopted  when  they  differ,  unless  he  hap- 
pen to  notice  some  manifest  error  or  omission. 

(Signed)  «  W.  Walker." 

Phipsofiy  at  the  sittings  after  Easter  term^,  appeared  for  the  appel- 
lants. No  point  will  arise  upon  the  7  &  8  Vict  c.  85,  s.  6,  which 
regulates  the  amount  of  luggage  to  be  carried  by  passengers  in  a 
parliamentary  train,  for  it  must  be  conceded  that  there  is  no  evi- 
dence as  to  the  terms  with  respect  to  luggage  upon  which  the 
passengers  in  this  train  were  carried.  The  question  must  be  decided 
according  to  the  general  common  law  liability  of  the  company  as 
carriers ;  and  whilst  it  may  be  admitted  that  they  would  be  liable  for 
the  loss  of  the  ordinary  luggage  of  a  passenger,  it  is  submitted  that 
they  are  not  liable  for  that  which,  although  carried  by  the  passenger 
as  luggage,  is  merchandise.  Here  the  plaintiff  himself  concealed  the 
nature  of  what  he  was  carrying,  and  although  no  fraud  was  intended, 
it  amounted  to  a  fraud  in  law,  so  as  to  relieve  the  company  from 
liability.  The  principle  is  laid  down  by  Lord  Mansfield  in  the  case 
of  Gibbon  v.  Paynton^  4  Burr.  2298.  There,  a  man  sent  100/.  in  money 
from  Birmingham  to  London,  and  hid  it  in  hay  in  an  old  nail-ba^. 
The  bag  arrived  safe,  but  the  money  was  gone.  Lord  Mansfield  said, 
"  His  (the  carrier's)  warranty  and  insurance  is  in  respect  of  the  reward 
he  is  to  receive,  and  the  reward  ought  to  be  proportionable  to  the  risk. 
If  he  makes  a  greater  warranty  and  insurance  he  will  take  greater 
care,  use  more  caution,  and  be  at  the  expense  of  more  guards  or 
other  methods  of  security,  and  therefore  he  ought  in  reason  and 
justice  to  have  a  greater  reward ;  consequently,  if  the  owner  of  the 
goods  had  been  guilty  of  a  fraud  upon  the  carrier,  such  fraud  ought 
to  excuse  the  carrier."  As  regards  the  personal  luggage,  the  company 
cannot  dispute  their  liability,  and  must  pay  those  items,  amounting 
to  \L  3«.  6rf. 

Field  was  now  heard  for  the  respondent,  the  plaintiff  below.^  There 
was  no  special  contract  between  the  parties,  and  no  notice,  therefore, 
limiting  the  liability  of  the  company  as  common-carriers.  It  is  a 
different  case  from  JSatson  v.  Donova/riy  4  B.  &  Aid.  21,  where  the  jury 
expressly  found  that  there  had  been  an  unfair  concealment 

[Parke,  B.  What  is  the  contract  of  the  carrier  ?  It  is  to  carry 
the  passenger  and  his  luggage.  .  If  you  do  not  give  them  notice  they 
cannot  know  the  contents  of  the  package  and  the  risk  they  run. 
They  might  have  demanded  an  extra  payment  had  they  known  it 
was  merchandise.] 

It  was  the  duty  of  the  company  to  inquire.  In  Riley  v.  Homey  5 
Bing.  217 ;  8.  c.  7  Law  J.  Rep.  P.  C.  32,  Best,  C.  J.,  in  his  judgment 
said,  "  A  carrier  has  a  right  to  know  the  value  and  quality  of  what  he 
is  required  to  carry.  If  the  owner  of  the  goods  will  not  tell  him  what 
his  goods  are,  and  what  they  are  worth,  the  carrier  may  refuse  to  take 

1  May  12,  before  Alderson,  B.,  and  MabtdII  B. 
s  June  19,  before  Pabke,  B.,  and  Platt,  B. 
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charge  of  them,  but  if  he  does  take  charge  of  them  he  waives  his 
right  to  know  their  contents  and  value."  That  is  precisely  what  has 
been  done  by  the  defendants  in  this  case.  In  Gibbon  v.  PaynUm^  and 
Batson  v.  Donovan  there  was  fraud,  which  is  not  pretended  in  this 
case.  Suppose  a  passenger  who  is  allowed  112^5.  of  luggage  takes 
113  Z65.,  would  that  exempt  the  company  from  liability  for  loss  ? 
[Parke,  B.  No  ;  it  is  their  business  to  weigh  it] 
They  should  also  inquire  as  to  the  nature  of  the  luggage.  No  fraud 
was  intended  by  the  plaintiff.  Here,  also,  there  was  a  new  contract 
after  the  collision.  The  plaintiff  was  prevented  from  looking  after 
his  luggage,  and  the  company  then  undertook  to  forward  it  to  its  des- 
tination.    He  cited  Coggs  v.  Bernard^  2  Ld.  Raym.  909. 

Parke,  B.  In  this  case,  there  being  no  special  contract,  the  defend- 
ants were  only  bound  to  carry  the  plaintiff  and  his  luggage,  and  under 
that  term  may  be  comprised  his  clothing  and  every  thing  required  for 
his  personal  convenience,  and  perhaps  even  a  small  present,  had  he 
had  such  with  him,  or  a  book  on  the  journey  might  also  be  included 
in  that  term ;  but  they  were  certainly  not  bound  to  carry  merchandise 
and  materials  intended  for  trade,  and  to  be  sold  at  a  profit  [His 
lordship,  having  stated  the  facts,  proceeded.]  Had  the  railway  com- 
pany, with  full  notice  of  what  the  passenger  was  carrying,  chosen  to 
treat  it  as  luggage,  they  would  have  been  responsible  for  the  loss; 
but  their  duty  as  common-carriers  was  only  to  carry  luggage,  and  not 
merchandise  or  articles  wholly  disconnected  with  pereonal  luggage. 
If  they  had  had  notice,  they  might  have  refused  to  carry  it  without 
an  additional  payment,  but  they  had  no  opportunity  of  acquiring  this 
knowledge  in  this  case.  Whether  this  was  done  with  any  fraudulent 
intention  it  is  not  material  to  inquire,  for  if  without  any  fraud  the  pas- 
senger has  so  conducted  himself  that  the  company  were  not  apprised 
of  the  nature  of  what  he  was  carrying,  it  is  the  same  in  effect  as  if 
a  fraud  had  been  intended.  Then  it  is  contended  that  a  new  spedes 
of  contract  was  entered  into  between  the  parties  after  the  accident, 
and  that  the  company  undertook  to  take  care  of  the  luggage.  Bat 
they  only  agreed  to  carry  the  plaintiff  as  a  passenger,  and  after  the 
accident  occurred  there  was  no  new  contract ;  they  only  intended  to 
carry  out  the  original  contract,  and  the  subsequent  carrying  became 
a  part  of  it  The  company,  therefore,  is  not  liable  for  the  loss.  The 
judgment  of  the  court  below  will,  therefore,  be  reversed  ;  but,  consi- 
dering all  the  facts  of  the  case,  I  think  the  usual  rule  as  to  costs 
should  not  be  insisted  upon. 

Judgment  reversed^  without  costs,  the  defendants  undertaking  to  pay 
11.  3s.  6ei,  the  value  of  the  plaintiffs  personal  luggage,  if  not 
already  paid. 


Digitized  by 


Google 


COURT   OF   EXCHEQUER,  1852.  371 

Parrott  t;.  Anderson. 

Parrott  and  another,  assignees  of  Love,  an  insolvent,  v.  Anderson.^ 

November  15,  1851. 

Landlord  and  Tenant  —  Renty  Payment  of —  Right  of  Distress  — 

Agent. 

A  tenant  being  indebted  to  his  landlord  for  rent,  the  a^ent  of  the  landlord,  without  his  au- 
thority of  knowledge,  took  a  bill  of  exchange  from  the  tenant  for  the  amount  of  the  rent, 
and  paid  over  the  amount  of  the  rent  to  the  landlord  in  his  settlement  of  account.  The 
bill  was  afterwards  dishonored  whilst  in  the  hands  of  a  third  party,  and  the  rent  was  not 
paid  bj  the  tenant,  whereupon  the  landlord  distrained:  — 

Edd^  to  be  a  qnestion  for  the  jurv.  whether  the  bill  was  discounted  for,  or  the  money  lent 
to  the  tenant  by  the  agent,  or  whether  it  was  an  advance  by  the  agent  to  the  landlord ;  and 
that  if  the  bill  was  discounted  for,  or  the  tiie  money  so  lent  to  the  tenant,  the  landlord  was 
not  entitled  to  distrain  j  otherwise  he  was  entitled. 

So  in  another  case  where,  on  the  rent  becoming  due,  the  agent  for  both  tenant  and  landlord 
paid  the  amount  of  rent  to  the  landlord  wiUiout  any  authority  from  either  party,  and  Ae 
tenant  afterwards  failed  to  pay  the  rent,  and  the  landlord  distrained.  (See  note,  next 
page. 

Case  for  an  excessive  distress.     Plea  —  Not  guilty. 

At  the  trial,  before  Maule,  J.,  at  the  last  Northamptonshire  sumrfter 
assizes,  the  facts  were  these :  —  Love  being  tenant  to  the  defendant, 
who  was  the  mortgagee  of  a  farm,  was  indebted,  in  July,  1850,  to 
the  defendant  in  the  sum  of  146/.  for  rent  due  on  the  preceding  Lady 
day.  In  August,  1850,  a  receiver  of  the  rents  having  been  appointed 
for  the  estate,  the  receiver's  agent,  named  Faux,  took  from  Love  a 
bill  of  exchange  at  four  months  for  146Z.  which  he  paid  in  to  his 
bankers.  Shortly  before  the  10th  of  August,  Faux  had  remitted  to 
the  receiver  1,200/,,  being  an  advance  generally  on  accounts  of  rents, 
including  106/.  part  of  the  rent  due  from  Love,  giving  credit  for  it  in 
his  accounts  to  the  receiver  as  if  the  money  had  been  paid ;  and,  on 
the  10th  of  August,  he  remitted  to  the  receiver  the  remaining  sum  of 
40/.  This  was  done  without  the  authority  either  of  the  tenant  or 
the  defendant  or  his  agent  The  bill  having  been  afterwards  dis- 
honored, and  the  tenant  having  become  insolvent  in  February,  1851, 
the  defendant  distrained  the  tenant's  goods  on  the  6th  of  March,  1851, 
whereupon  the  assignees  brought  the  present  action.  The  learned 
judge  being  of  opinion  that  the  plaintiffs  were  not  entitled  to  suc- 
ceed, it  was  arranged  that  the  case  should  not  be  left  to  the  jury,  and 
the  plaintiffs  were  accordingly  nonsuited,  leave  being  reserved  to  them 
to  move  to  enter  a  verdict  for  80/.  if  upon  the  facts  of  the  case  the 
judge  ought  to  have  directed  a  verdict  for  them. 

Nov.  7.  Humfrey  moved  accordingly.  The  defendant  had  no 
"ght  to  distrain  for  the  rent,  for  he  had  received  payment  of  it  from 
Ws  agent     The  agent  trusted  to  the  tenant  Love,  and  remitted  the 


^  21  Law  J.  Rep.  (n.  s.)  Exch.  269 ;  16  Jar.  418 ;  7  Exchequer  Bep.  93. 
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whole  of  the  rent  to  the  defendant  The  agent  cannot  by  law  recover 
back  that  sum  from  the  defendant. 

[Pollock,  C.  B.  The  tenant  cannot  avail  himself  of  a  payment 
made  under  circumstances  like  these. 

Alderson,  B.  Suppose  the  landlord  had  taken  the  bill  of  exchange, 
and  it  had  been  dishonored,  would  he  not  have  power  to  distrain  ?] 

He  would. 

[Alderson,  B.  What  difference,  then,  is  there  between  that  case 
and  the  present  ? 

Parke,  B.  Is  not  the  defendant  liable  to  repay  his  ageqt,  on  the 
ground  of  the  money  having  been  paid  to  the  defendant  under  a  mis- 
take of  facts  ?] 

The  question  turns  upon  the  point,  whether  the  agent  could  recover 
the  money  back  from  the  defendant ;  if  he  could  not,  then  the  rent 
due  to  the  defendant  has  been  paid,  and  he  had  no  right  to  distrain. 

[Pollock,  C.  B.  If  rent  has  been  paid  to  an  agent  by  a  bill,  and 
that  bill  is  dishonored,  the  tenant  must  still  pay  the  principal.] 

The  agent  debited  himself  with  the  receipt  of  the  rent 

(Pollock,  C.  B.     Suppose  the  agent  had  sent  the  money  to  the 
endant  without  taking  any  bill  from  the  tenant,  would  that  make 
any  difference?  • 

Platt,  B-  Your  argument  must  be  that  the  agent  lent  the  money 
to  the  tenant] 

That  is  the  argument 

[Parke,  B.  A  similar  point  arose  in  this  court  some  time  ago  in 
Grriffiths  V.  Giichester}     The  question  is,  whether  this  payment  by 


1  Griffiths  r.  Chichester. 

Trespass  for  breaking  and  entering  the  plaintiJOT's  close  and  seizing  his  crop& 
Plea  (amongst  others),  that  the  plaintifif  was  tenant  to  the  defendant  of  the  close  in 

Question,  at  the  yearlj  rent  of  110/.,  payable  on  the  2ith  of  June,  and  the  24th  of 
December;  and  that  on  the  24th  of  IKscember,  1848,  the  sum  of  110/.  was  due  for  odc 
year's  rent ;  whereupon  the  defendant  took  the  crops  as  a  distress. 

Replication,  that  the  plaintiff  was  paid  the  sum  of  110/.  afler  the  rent  became  dae 
and  before  the  time  of  the  distress. 

At  the  trial,  before  Williams,  J.,  at  the  Worcestershire  summer  iM^fir^,  1850,  the 
facts  were  these :  —  The  plaintrff  had  mort^iged  a  fium  to  the  defendant  to  secure 
the  sum  of  2,400/.  The  mortgage  deed,  soter  reciting  that  the  plaintiff  had  obtain- 
ed and  become  tenant  to  the  defendant  of  the  premises  m  question,  at  the  yearly  rent 
of  110/.,  contained  a  demise  of  the  premises  to  the  plaintiff,  at  the  abo^e  rent,  payable 
on  the  24th  of  June,  and  the  24th  of  December.  Then  followed  a  coTenant  by  the 
plaintiff  to  pay  interest  at  4^  per  cent  **on  the  days  and  times,  and  in  manner, 
thereinafVer  mentioned,"  and  then  followed  a  coTenant  by  the  plaintiff  to  pay  the  rent 
on  the  24th  of  June,  and  the  24th  of  December.  The  first  hidf-year's  rent  due  on 
the  24th  of  June,  1848,  was  paid  to  the  defendant,  on  the  4th  of  July,  by  Messrs. 
Higgins  &  Chamberlain,  who  acted  as  solicitors  for  both  the  plaintiff  and  the  defend- 
ant The  half-year's  interest  due  on  the  24th  of  December,  1848,  was  abo  paid  by 
Messrs.  Higgins  and  Chamberlain  on  the  21st  of  February,  1849.  These  payments 
were  made  without  any  previous  authority  from,  or  subsequent  ratification  by,  the 
plaintiff.  On  the  29th  of  March,  1849,  the  defendant  distramed  the  pbundff 's  g^xjds 
for  the  110/.  so  paid.  The  learned  judge  directed  the  jury  to  say,  whether  die 
pa^rment  made  by  Messrs.  Higgins  &  Chamberlain  was  a  payment  on  behalf  of  the 
plaintiff,  or  an  advance  in  the  course  of  business  to  the  ddfendant,  adding  that  if  the 
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the  agent  was  a  loan  to  the  tenant     If  it  was,  the  rent  has  been 
paid  ;  but  if  it  is  an  advance  to  the  landlord,  there  has  been  no  pay-  * 
ment.   That  is  a  question  of  fact] 

The  tenant's  liability  has  been  altered  by  the  fact  of  the  bill  having 
been  indorsed  over.  He  is  now  liable  to  two  persons.  The  rule  acted 
upon  in  iSkyrir^  v.  Greenwood^  4  B.  &  C.  281 ;  s.  c.  6  Dowl.  &  R, 
401  applies. 

[Parke,  B.  Davi$  v.  Gyde^  2  Ad.  &  E.  623;  s.  c.  4  Law  J.  Rep. 
(n.  s.)  K.  B.  84,  decides  that  the  taking  of  a  promissory  note  by  the 
landlord  does  not  of  itself  suspend  the  right  of  distress. 

Pollock,  C.  B.     We  will  see  my  brother  Maule  on  the  subject 

Parke,  B.  If  the  transaction  amounted  to  a  discounting  of  the 
bill  by  the  agent  on  account  of  the  tenant,  there  was  a  payment  to 
the  landlord;  but  if  it  was  merely  aa  advance  to  the  landlord  by 
bis  agent,  it  was  not  a  payment] 

Our.  adv.  vtiU. 

The  judgment  of  the  court  was  now  delivered  by 

Pollock,  C.  B.  In  this  case,  which  was  a  case  tried  before  my 
brother  Maule,  the  jud^ent  of  the  court  was  suspended  with  a  view 
to  consult  my  learned  brother  Maule,  and  he  reports  that  he  was 
desired  to  leave  the  matter  to  the  jury  only  if  he  could  tell  them  they 
must  find  a  verdict  for  the  plaintiit  There  will,  therefore,  be  no  rule. 
The  case  of  Griffiths  v.  Chichester'^  was  cited  on  the  argument,  where, 
I  think,  precisely  the  same  point  had  arisen,  and  had  been  decided  in 
this  court  The  merits,  therefore,  in  point  of  law  are  clearly  with 
the  defendant;  but  if  any  thing  turns  on  the  view  the  learned  judge 
took,  he  reports  to  us  that  he  acted  just  as  he  was  desired  to  do,  and 
we  are  quite  satisfied  with  the  result 

Rule  refused. 

mterest  had  been  paid,  the  rent  had  been  paid.  The  jury  found  a  verdict  for  the 
plaintiff  damages  lOZ.,  leave  being  reserved  for  the  defendant  to  move  to  enter  a 
Terdict  for  him, — 

Not.  4,  1850.  WhateleymoYed  accordingly,  and  also  for  a  new  trial,  on  the 
ground  of  misdirection. — First,  the  payment  of  interest  by  Messrs.  Hi^ns  &  Cham- 
berlain having  been  made  without  any  authority,  did  not,  in  point  of  law,  discharge 
the  debt  Secondly,  the  mortgage  deed  does  not,  upon  the  face  of  it,  identify  the  rent 
with  the  interest  Under  such  a  form  of  deed,  the  plaintiff  is  liable  at  law  for  both 
interest  and  rent,  though  the  defendant  would  be  hound  to  account  in  equity.  If 
the  defendant  had  brought  an  action  of  covenant  for  the  rent,  it  would  lutve  been 
no  answer  that  the  interest  had  been  paid. 

Parke,  B.  The  covenant  is  that  the  plaintiff  would  pay  interest  *^in  manner 
hereinafler  mentioned,"  that  means  bv  way  of  rent  The  only  question  was,  whether 
the  payment  was  made  on  behalf  of  the  plaintiff  or  by  way  of  advance  to  the  de- 
fendant ;  and  as  to  that,  there  was  no  misdirection.  There  is,  therefore,  no  ground  for 
a  rule. 


Pollock,  C.  B.,  and  Alderson,  B.,  concurred. 

1  See  preceding  note. 

.VOL.  XIV.  32 


Rule  refused. 
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The  Attorney-General  v.  Lord  Henniker.  ^ 

Febrnaiy  7,  1852. 

Legacy  Duty  —  Power  to  charge  Estate  with  Annual  Sum  in  Lieu  of 
Dower —  Purchase  —  Appointment. 

A  special  verdict  stated  that  J.  Major  Lord  H.,  by  hia  will  directed  the  purchase  of  estates  in 
Suffolk  to  be  made  with  the  proceeds  of  his  estates  in  Essex.  The  will  contained  a  clanse 
with  a  power  enabling  the  tenant  for  life,  who  shoald  be  entitled  to  the  rents  of  the  estates 
to  direct  them  to  be  sold,  and  a  deed  of  settlement  to  be  made  of  them,  and  that  there 
should  be  inserted  therein  a  power  that  the  tenant  for  life  should  be  entitled  to  the  rents, 
and  should  have  power  to  chai^  such  estates  with  an  annual  sum  not  exceeding  one  third 

Eart  of  the  annual  value,  for  the  benefit  of  any  woman  he  might  marry.  The  testator 
aving  died,  was  succeeded  bv  his  son,  J.  Minet  Lord  H.,  who  charged  the  Suffolk  estates 
with  £e  payment  of  2,000/.,  free  of  taxes  and  other  deductions,  for  the  benefit  of  his  wife, 
for  her  life ;  the  said  sum  to  be  in  the  nature  of,  and  in  full,  for  her  iointure,  and  to  be  in  bar, 
lieu,  and  satisfaction  of  and  for  her  dower  or  thirds,  &c.  The  will  then  provided  that,  ia 
the  event  of  the  testator  not  being  authorized  to  charge  the  estates  with  so  large  a  sum  as 
2,000/.,  his  other  estates  should  be  liable  to  supply  the  deficiency.  The  defendant  was  in 
possession  of  the  estates,  and  was  the  heir  of  ue  second  testator,  J.  Minet  I^ord  H^  who 
was  the  surviving  trustee  of  the  first  testator.  No  deed  of  setdement  was  ever  execot- 
ed:  — 

Eeldy  that  this  could  not  be  considered  as  a  purchase  of  the  dower  or  thirds,  but  was  an  ap- 
pointment of  the  legacy,  upon  condition ;  that  the  legacy  was  taken  as  a  gifl  of  the  testa- 
tor, and  that  the  legacy  duty  was  payable  upon  the  interest  of  one  third  of  the  value  of  the 
rent  of  the  Suffolk  estates,  to  be  ascertained  on  the  death  of  the  testator. 

Qjucere,  if  tiiis  had  been  a  condition  annexed  to  the  legacy  bv  the  second  testator,  whether  die 
whole  of  the  money  received  by  the  legatee  would  have  been  a  legacy,  or  whether  a  part 
of  it  would  not  have  been  a  purchase  of  some  interest  that  might  reduce  the  duty  to  be 
paid  upon  the  legacy. 

This  was  an  information  against  the  defendant,  the  third  Lord 
Henniker,  for  the  non-payment  of  legacy  duty  upon  the  sum  of 
12,578/.,  that  sum  being  the  estimated  value  of  an  annuity  of  1,126/. 
135.  4rf.,  in  respect  of  which  it  was  alleged  that  legacy  duty  was  pay- 
able. The  defendant  having  pleaded  the  general  issue,  a  special  ver- 
dict was  taken  by  consent,  which  stated  as  follows :  — 

John  Henniker  Major  Baron  Henniker  made  his  will  on  the  26th 
of  May,  1821,  and  alter  disposing  of  his  property  in  different  ways 
by  the  bill,  gave  directions  as  to  the  purchase  of  estates  in  Suffolk, 
with  the  proceeds  of  the  estates  in  Essex  and  other  counties,  and  the 
will  contained  a  clause  with  a  power,  enabling  the  tenant  for  life  who 
should  be  entitled  to  the  rents  and  profits  of  the  estates,  to  direct  the 
estate  to  be  sold,  and  a  deed  of  settlement  to  be  made  of  the  estates, 
and  that  there  should  be  inserted  in  that  settlement  a  power  that  the 
tenant  for  life  should  be  entitled  to  the  rents  and  profits  of  the  estate 
so  settled  by  deed  or  wUl  duly  executed,  and  should  have  power  to 
charge  all  or  any  part  of  such  estates  with  any  annual  sum  or  suras 
of  money,  not  exceeding  one  third  part  of  the  annual  value  thereof, 
unto  and  for  the  benefit  of  any  woman  or  women  with  whom  he  or 
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they  might  respectively  happen  to  intermarry.  It  then  stated  the 
death  of  John  Henniker,  the  first  Lord  Henniker,  and  that  John  Mi- 
net  Henniker  Major  Baron  Henniker  afterwards  succeeded  to  that 
estate,  and  became  the  second  Lord  Henniker ;  and  that  he,  by  his 
will,  directed  the  property  in  question  to  be  charged  with  the  payment 
of  the  annual  sum  of  2,000^  free  and  clear  from  taxes,  and  without 
any  other  deduction  whatsoever,  for  the  benefit  of  his  wife,  Mary 
Lady  Henniker,  during  the  term  of  her  natural  life ;  the  said  yearly 
rent  or  annual  sum  of  2,000/.,  to  be  in  the  nature  of  and  in  full  for 
the  jointure  of  her,  the  said  John  Minet  Henniker's  said  wife,  and  to 
be  in  bar,  lieu,  and  satisfaction  of  and  for  her  dower  or  thirds  at  com- 
mon law,  or  by  or  on  account  of  custom,  free  bench,  or  widow's  part, 
which  she  could,  should,  or  otherwise  might  have,  or  claim  of,  in,  or 
out  of  the  freehold,  copyhold,  or  customary  manors,  messuages,  farms, 
lands,  tenements,  &c.,  of  him,  the  said  John  Minet  Lord  Henniker. 

The  will  then  proceeded  thus :  —  "In  case  he,  the  said  John  Minet 
Henniker  Major  Baron  Henniker,  was  not  authorized  and  empowered 
by  the  said  will  of  the  said  testator,  John  Henniker  Major  Baron  Hen- 
niker, to  charge  the  estates  thereby  devised  and  directed  to  be  pur- 
chased and  settled  respectively  as  aforesaid,  with  the  payment  of  so 
large  an  annual  sum  as  2,000Z.,  by  way  of  jointure,  the  deficiency,  if 
any,  should  be  a  charge  upon,  and  the  said  John  Minet  Henniker 
Major  Baron  Henniker,  thereby  expressly  charged  and  made  liable, 
such  part  and  parts  of  certain  of  his  real  estates  and  hereditaments, 
in  and  by  his  said  will  devised  as  should  not  be  sold  under  the  trusts 
in  his  said  will  contained  as  hereinafter  mentioned,  with  and  to  the 
payment  of  such  deficiency." 

The  special  verdict  then  stated  the  death  of  John  Minet  Lord  Hen- 
niker, and  the  entry  by  the  defendant,  who  was  the  heir  of  his  father, 
John  Minet  Lord  Henniker,  into  the  receipt  of  the  rents  and  profits, 
that  Lady  Mary  Henniker  was  a  stranger  in  blood,  and  that  the  value 
of  the  estates,  or  the  rent  of  a  third  of  the  estates,  was  only  1,116/. 
135.  4(L  ;  and  it  then  stated  a  calculation  in  case  there  should  be  a 
deduction  for  the  value  of  the  dower,  or  thirds,  or  free  bench  of  Lady 
Henniker.  No  deed  of  settlement  had  ever  been  executed.  The 
question  was,  whether  the  defendant  was  liable  to  the  payment  of  the 
above  legacy  duty. 

The  case  was  argued  (Feb.  6,)  by  — 

W.  P.  Wood  (Solicitor' General)  on  behalf  of  the  crown.  The 
defendant  is  liable  to  the  payment  of  legacy  duty.  In  The  At- 
torney General  v.  Jackson^  2  Cr.  &  J.  101 ;  s.  c.  1  Law  J.  Rep.  (n.  s.) 
Exch.  21,  a  testator  gave  a  life  estate  in  his  freehold  property  to  Char- 
lotte T.,  and  after  her  decease,  and  in  the  event  of  her  husband  Joseph 
T.  surviving  her,  he  gave  him  an  annuity  or  yearly  rent-charge  of 
500/.,  payable  quarterly,  and  it  was  held  that  legacy  duty  was  paya- 
ble  on  this  devise  to  Joseph  T.  Stow  v.  Davenport,  5  B.  &  Ad.  359, 
is  to  the  same  efiect.  In  the  case  of  a  power  created  by  will  to 
charge  land  with  an  annuity,  the  appointee  takes  under  the  will  crea- 
ting the  power,  and  not  under  the  will  that  executes  the  power.     The 
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Attorney 'General  v.  Pickard^  3  Mee.  &  W.  562 ;  s.  c.  7  Law  J.  Rep. 
(n.  s.)  Exch.  188.  In  error,  6  Mee.  &  W.  348 ;  s.  c.  9  Law  J.  Rep. 
(n.  s.)  Exch.  329.  It  will  be  contended  on  the  other  side  that  here 
there  are  special  circumstances  which  distingoish  this  case  from  the 
authorities  oh  the  point  It  will  be  said  that  a  deed  of  settlement 
was  by  the  first  will  required  to  be  executed  and  was  not  executed, 
and  that  the  circumstance  prevents  Lady  Henniker  from  taking  under 
the  first  will.  But  that  argument  is  fallacious,  inasmuch  as  equity 
considers  that  thing  to  be  done  which  ought  to  be  done,  and,  there- 
fore, it  is  the  same  as  if  a  deed  had  been  executed.  Besides,  the 
second  will  operates  upon  the  property  in  that  deed  by  virtue  of  the 
power  created  by  the  first  will.  Secondly,  it  will  be  said  that  the  power 
was  not  well  executed,  because  more  was  given  than  the  first  will 
|iuthorized.  But,  in  fact,  that  is  not  so,  and  if  it  were,  the  execution 
of  the  power  would  be  bad  so  far  only  as  related  to  the  excess.  2 
Sugd.  on  Powers,  68.  Thbrdly,  there  is  no  force  in  the  argument  that 
other  property  is  charged  than  that  of  the  original  testator.  Fourthly, 
it  will  be  said  that  Lady  Henniker  took  as  a  purcheiser,  having  given 
up  her  dower.  If,  indeed,  a  legacy  is  given  to  a  creditor,  no  duty 
attaches ;  but  if  a  legacy  is  given  by  a  father  to  a  creditor  of  his  son, 
duty  is  payable.  The  fact  of  a  condition  being  annexed  to  a  legacy 
does  not  prevent  the  duty  from  attaching. 

Hoggins^  for  the  defendant.  This  case  is  distinguishable  from 
The  Attorney' General  v.  Pickard.  In  the  present  case  Lady  Henni- 
ker took  as  purchaser;  in  The  Attorney- General  v.  Pickard,  there  was 
the  power  of  making  a  gift  to  any  one.  Here  the  power  is  confined 
to  the  making  a  gift  to  the  wife  of  the  donee  in  bar  of  dower.  Lady 
Henniker,  in  the  present  case,  would  have  taken  dower  out  of  the 
very  estate  which  was  charged  with  the  legacy.  She  took  as  purcha- 
ser for  a  valuable  consideration.  Blower  v.  Morrett,  2  Ves.  sen.  420, 
shows  that  where  a  legacy  is  given  to  a  wife  in  lieu  or  satisfaction  of 
dower,  she  is  not,  in  case  the  assets  should  prove  deficient,  to  abate  in 

t)roportion  with  the  other  legatees.  Lady  Henniker  did  not  take  as 
egatee  or  donee.  Heath  v.  Dendy,  1  Russ.  643,  and  Davenhill  v. 
Fletcher^  Amb.  244,  are  also  in  point  A  condition  is  attached  to  tiiis 
legacy;  but  suppose  the  condition  countervailed  the  value  of  the 
legacy,  would  it  be  a  gift  at  all  ? 

[Parke,  B.  The  crown  would  be  entitled  to  duty  on  all  th^/; 
amounts  to  a  legacy.  A  legacy  is  a  gift ;  the  question  is,  how  much 
of  this  legacy  is  a  gift  ?] 

This  is  the  case  of  a  purchase,  not  of  a  gift. 

W.  P.  Wood  (Solicitor-General),  in  reply.  This  is  a  gift  charged 
on  the  real  estate  of  the  testator,  and  is  not  the  less  a  gift  because  the 
party  taking  the  bequest  enters  into  a  bargain  for  the  benefit  of  the 
person  nominating.  Here  the  legatee  had  no  dower  in  the  testator's 
estate,  which  distinguishes  the  case  from  the  suggested  case  of  a  pu^ 
chaser.     The  bargain  made  by  the  legatee  could  not  affect  the  testa- 
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tor's  estate,  or  the  right  of  the  crown.     The  legatee  could  only  get 
this  property  as  a  gift  under  the  will  of  the  original  testator. 

(Jur.  adv.  vult. 
On  the  following  day — 

Parke,  B.  delivered  the  judgment  of  the  court.  ^  This  was  a  spe- 
cial verdict  which  was  argued  before  us  yesterday,  and  we  took  time 
and  have  considered  the  case,  and  are  of  opinion  that  our  judgment 
ought  to  be  in  favor  of  the  crown. 

[His  lordship  stated  the  substance  of  the  special  verdict  as  above 
set  out,  and  proceeded.]  « 

In  the  course  of  the  argument,  the  points  in  dispute  between  the 
parties  were  ultimately  reduced  to  one  single  point  It  is  perfectly 
clear,  in  the  first  place,  and,  indeed,  it  was  not  denied  by  Mr.  Hoggins, 
who,  on  behalf  of  Lord  Henniker,  was  desirous  that  the  case  should 
be  taken  on  the  merits,  that  though  no  deed  was  executed,  there^was 
an  equitable  power  to  charge  the  estates  with  an  annuity.  The  case, 
therefore,  falls  within  the  principle  of  the  decision  of  this  court  in  the 
case  of  TTie  Attorney-  General  v.  Pickard. 

In  the  next  place,  it  is  perfectly  clear  that  the  present  Lord  Henni- 
ker, either  as  the  heir  of  his  father,  who  was  the  surviving  trustee,  or 
as  the  tenant  for  life  in  possession,  was  the  person  who,  by  the  act  of 
parliament,  was  bound  to  pay  duty,  either  as  trustee  or  as  the  person 
in  possession. 

In  the  next  place,  it  is  clear  that  after  the  decision  of  The  Attorney' 
General  v.  Pickardy  this  case  may  be  considered  precisely  in  the  same 
way  as  if,  instead  of  an  annuity  charged  upon  the  lands,  there  had 
been  a  bequest  of  a  sum  in  gross,  say  1,000/.,  to  be  appointed,  if  the 
second  Lord  Henniker  died  before,  to  his  wife.  Then  the  only  ques- 
tion in  the  case  is,  whether  there  had  been  such  an  appointment  to  the 
wife  as,  by  virtue  of  that  appointment,  to  make  her  a  recipient  of  the 
legacy.  There  was  a  little  doubt  in  the  course  of  the  argument  —  a 
doubt  which  was  removed  firom  the  minds  of  all  the  court  by  the 
reply  of  the  Solicitor-General.  The  case,  therefore,  becomes  this :  a 
power  is  given  by  the  will  of  the  first  Lord  Henniker  to  the  second 
Lord  Henniker,  to  appoint  the  2,000/.  to  his  wife,  if  he  thinks  fit,  and 
he  is  to  appoint  it  to  his  wife,  and,  by  the  same  instrument  by  which 
he  appoints,  he  imposes  on  her  the  condition  of  relinquishing  the 
dower  or  thirds,  and  free  bench  of  all  the  copyhold  estates.  The 
question  is,  whether  that  can  be  considered  as  a  purchase  of  the  dower 
or  thirds,  and  firee  bench,  so  as  to  be  treated  as  a  purchase  in  fact,  or 
whether  it  is  a  condition  on  the  receipt  of  the  legacy,  which  condition 
she  accepts,  and  makes  no  conveyance,  but  is  still  the  recipient  of 
the  legacy. 

Now,  we  are  of  opinion^  that  this  is  nothing  more  than  an  apn 
pointment  of  the  legacy  upon  a  condition.  The  wife  knows  by 
the  instrument  by  which  the  legacy  is  appointed,  that  it  is  a  legacy, 

1  Pollock,  C.  B.,  Pabke,  B.,  Platt,  B.,  and  Mabtin,  B. 
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and  if  she  takes  it,  she  takes  it  as  a  gift  of  the  testator ;  and  no 
matter  whether  the  person  who  exercises  the  power  of  appointment 
annexes  a  condition  to  the  gift  or  not,  still  it  is  the  gift  of  the 
testator,  and  is  taken  from  the  testator ;  therefore  it  becomes  liable  to 
the  legacy  duty.  There  were  some  points  raised  in  the  course  of  the 
argument  of  a  nice  character,  which  might  have  raised  some  ques- 
tion if  this  had  been  a  condition  annexed  to  the  legacy  by  the  testa- 
tor himself;  then  there  would  have  been  a  question  whether  the  whole 
of  the  money  so  received  by  the  legatee  was  a  legacy,  or  whether  a 
part  of  it  was  not  a  purchase  of  some  interest  that  might  possibly 
reduce  the  duty  to  be  paid  upon  the  legacy,  and  so  the  difference  in 
v^ue  between  the  legacy  and  the  estate  given  up  in  consideration  of 
it  It  may  be  so  ;  that  is  a  point  that  may  be  settled  hereafter,  if  it 
becomes  necessary.  It  is  enough  to  say  that  that  point  does  not  arise 
here,  because  this  is  just  a  case  in  which  there  is  no  condition  an- 
nexed by  the  testator;  nor  does  it  make  any  difference  in  this  case 
whether  the  legatee  is  liable  to  pay  legacy  duty  or  not.  There  is 
nothing  in  the  statement  of  the  case  to  show  this. 

K  the  question  was  hereafter  to  arise  between  Lord  and  Lady  Hen- 
niker,  on  an  endeavor  to  recover  back  the  money,  the  former  was 
compelled  to  pay  as  legacy  duty,  it  may  be  material  to  consider 
whether  or  not  the  legacy  duty  was  to  be  paid  by  the  legatee,  or  out 
of  the  estate ;  but  no  question  arises  about  that  matter  here.  The 
case  is  precisely  the  same  as  the  one  I  have  already  stated ;  it  comes 
to  that  simple  case,  and  in  that  simple  case  the  court  is  of  opinion 
that  the  person  taking  the  legacy  takes  it  only  by  the  gift  of  the  tes- 
tator, and,  consequently,  must  pay  the  legacy  duty.  It  is  the  second 
will  which  creates  the  liability  to  the  duty. 

The  legacy  duty  will  have  to  be  paid  upon  the  interest  of  one  third 
of  the  value  of  the  rent  of  the  Suffolk  estates  at  the  time  of  the 
appointment ;  consequently  when  the  will  took  effect  on  the  death  of 
the  second  Lord  Henniker,  the  value  of  the  estate  was  to  be  deter- 
mined, and  the  duty  is  to  be  paid  on  one  third  of  the  annual  receipts 
of  the  Suffolk  estates. 

Judgment  for  the  ctoidh. 


Horton  v.  The  Westminster  Improvement  Commissioners.^ 

Jane  2, 1852. 

Estopel  —  Frcmd  on  third  Parties  —  Public  Commissioners  —  Power 

to  borrow  Money. 

The  Westminster  Improvement  Commissioners  were  authorized  hy  several  acts  of  parlia- 
ment to  borrow  such  sums  of  money  as  they  should  think  necessary  for  the  purposes  of 
the  act,  and  to  give  bonds  for  the  same,  and  which  bonds  were  assignable.    In  an  action 

1  21  Law  J.  Rep.  (n.  b.)  Exch.  207;  7  Exchequer  Rep.  780. 
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by  the  plaintiff,  as  transferee  of  one  of  snch  bonds,  the  condition  of  which  recited  that  the 
defendants  had,  in  parsaance  of  the  said  acts,  borrowed  of  one  T.  F.  5,000/.,  for  enabling 
them  to  carry  the  said  acts  into  execution,  the  defendants  pleaded  that  they  did  not  bor- 
row the  said  som  of  the  said  T.  P^  or  any  part  thereof,  for  the  purposes  or  the  said  'acts, 
and  that  they  were  not  authorized  to  make  the  said  bond,  and  that  the  same  was  made 
contrary  to  the  provisions  of  the  said  acts,  of  which  the  said  T.  P.  and  the  plaintiff  had  no- 
tice at  ue  time  the  bond  was  made  and  transferred  to  the  plaintiff:  — 

Ileld^  upon  general  demurrer,  that  the  plea  was  bad. 

The  defendants  also  pleaded,  that  at  and  before  the  bond  was  made,  certain  persons,  namely, 
C.  M.  and  W.  M.,  were  entitled  to  receive  from  the  defendants,  certain  oonds ;  that  the 
said  T.  P.  and  others  conspired  fraudulentiv  to  procure  for  T.  P.  one  of  the  said  bonds  to 
which  the  said  C.  M.  and  W.  M.  were  entitled,  and  that  by  means  of  such  conspiracy  and 
fraud  they  procured  the  said  C.  M.  and  W.  M.  to  authorize  the  defendants  to  give  to  the  said 
T.  P.  one  of  Uie  said  bonds  they  were  so  entitled  to ;  and  that  the  bond  sued  upon,  was 
thereupon  given  to  T.  P.  by  the  defendants,  and  that  they  the  defendants,  had  never  bor- 
rowed any  sum  of  monev  from  the  said  T.  P.,  of  all  which  premises  the  plaintiff  at  the 
time  of  the  transfer  to  him  of  the  said  bond  had  notice :  — 

i/«U,  bad  on  general  demurrer,  because  the  defendants  could  not  set  up  as  a  defence  the 
fraud  that  had  been  committed  upon  C.  M.  and  W.  M.,  by  whose  directions  they  had,  in 
pursuance  of  their  contract  with  tnem,  given  the  bond  to  T.  P. 

Debt.  The  declaration  stated  that  the  defendants,  by  their  bond, 
sealed  with  their  common  seal,  acknowledged  that  they,  by  virtue  of 
the  Westminster  Improvement  Act,  1845,  and  the  Westminster  Im- 
provement Act,  1847,  were  bound  to  Thomas  Pooley  in  the  sum  of 
10,000/.,  subject  to  a  condition  thereunder  stated,  whereby  after  recit- 
ing to  the  effect  following,  to  wit,  that  by  virtue  of  the  said  acts,  the 
defendants  were  authorized  to  borrow  any  sum  of  money  for  the  ^jur- 
poses  of  the  said  acts,  and  to  secure  the  same  by  their  bonds,  and 
that  the  defendants  in  pursuance  of  the  said  acts  had  borrowed  of 
the  said  Thomas  Pooley  the  sum  of  5,000i  for  enabling  them  to  carry 
the  said  acts  into  execution,  the  cond^ition  of  the  said  bond  was  de- 
dared  to  be  that  if  the  defendants  or  their  successors  should,  on  the 
3d  of  June,  1854,  pay  to  the  said  Thomas  Pooley,  his  executors,  &c., 
the  sum  of  5,000i.,  with  interest  at  51.  per  cent,  then  the  bond  should 
be  void,  otherwise  to  remain  in  full  force ;  and  to  the  condition  was 
•annexed  a  proviso  that  it  should  be  lawful  for  the  defendants,  their 
successors,  or  assigns,  giving  three  months'  notice  to  the  said  Thomas 
Pooley  of  their  intention  so  to  do,  to  pay  off  the  said  principal  sum. 
It  was  then  averred  that  the  bond  was  duly  transferred  from  Thomas 
Pooley  to  the  plaintiff.  Breach,  that  although  123^  was  due  for  in- 
terest, which  was  duly  demanded  by  the  plaintiff,  yet  the  same  had 
not  been  paid,  contrary  to  the  form  of  the  bond,  by  reason  whereof 
the  bond  become  forfeited. 

The  defendants  pleaded,  seventhly, "  That  they  did  not,  in  pursu- 
ance of  the  said  acts  of  parliament  in  the  said  declaration  mentioned, 
bonrow  of  the  said  T.  Pooley  the  said  sum  of  5,000t  or  any  part  there- 
of, for  enabling  them  to  carry  the  purposes  of  the  said  acts,  or  any, 
or  either  of  them,  into  execution,  nor  was  the  same  lent  or  advanced 
by  the  said  T.  Pooley  or  any  other  person,  for  those  purposes ;  and 
they  further  say,  that  the  said  writing  obligatory  was  not  made  by  the 
said  defendants  for  securing  the  payment  of  any  sum  of  money  bor- 
rowed or  taken  up  by  any  of  the  defendants  for  the  purposes  of  and 
under  the  powers  and  provisions  of  the  said  acts,  or  of  any  or  either 
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of  them ;  and  the  defendants  were  not  by  virtue  of  the  said  acts,  or 
any  or  either  of  them,  directed,  authorized  or  empowered  to  make  the 
said  writing  obligatory,  nor  was  the  same  made  by  them  under  or  by 
virtue,  or  in  pursuance  of  the  said  acts,  or  any  or  either  of  them,  and 
the  same  was  made  contrary  to  the  provisions  of  those  acts,  of  which 
said  several  premises  the  said  T.  Pooley,  before  and  at  the  time  of 
the  making  of  the  said  writing  obligatory,  had  notice.  And  the  de- 
fendants further  say,  that  the  plaintm,  before  and  at  the  time  of  the 
making  of  the  said  deed,  and  when  the  said  writing  obligatory  was 
transferred  to  him,  and  when  he  first  became  the  transferee  of  tiie 
same,  had  notice  of  the  premises  aforesaid.     Verification. 

The  defendants  also  pleaded,  eighthly, "  That  before  the  making  of 
the  said  writing  obligatory,  to  wit,  on  the  22d  day  of  May,  in  the 
year  of  our  Lord,  1851,  one  C.  Morrison  and  one  W.  Mackenzie,  were 
subject  to  certain  terms  and  conditions,  entitled  to  receive  from  the 
defendants  certain  bonds,  to  be  thereafter  issued,  and  made,  and  seal- 
ed by  the  defendants,  undei;,  their  common  seal,  and  to  be  conditioned 
respectively  for  the  payment  by  the  defendants  or  their  successors  to 
the  obligees  to  be  named  in  such  bonds,  at  the  end  of  three  years 
from  the  dates  of  such  bonds,  of  divers  sums  of  money,  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  20,000/.,  with  interest  on 
such  sums  respectively,  payable  half  yearly.  And  the  defendants 
further  say,  that  the  said  T.  Pooley  and  one  A  G.  Pooley,  and  diveis 
other  persons  whose  names  are  to  the  defendants  unknown,  after- 
wards and  before  the  making  of  the  said  writing  obligatory  in  the 
declaration  mentioned,  and  of  the  making  of  the  said  bonds  which 
the  said  C.  Morrison  and  W.  Mackenzie  are  so  entitled  to  as  afore- 
said, or  any  or  either  of  them,  to  wit,  on  the  22d  of  May,  A.  D.  1851, 
did  conspire,  combine,  confederate,  and  agree  together  to  obtain  and 
acquire  to  the  use  of  the  said  T.  Pooley  the  said  bond  to  which  the 
said  C.  Morrison  and  W.  Mackenzie  were  so  entitled  as  aforesaid, 
and  of  the  moneys  to  be  payable  thereby,  and  to  cheat  and  defraud 
the  said  C.  Morrison  and  W.  Mackenzie  thereof.  And  for  that  pnr- 
pose  they,  the  said  T.  Pooley  and  A.  Q.  Pooley  did,  in  pursuance  of 
the  said  conspiracy,  afterwards,  and  before  the  making  of  the  said 
writing  obligatory,  and  of  the  said  bonds,  or  any  or  either  of  them,  to 
wit,  on  the  day  and  year  last  aforesaid,  by  fraud  and  covin,  then 
made  and  practised  by  them  upon  the  said  C.  Morrison  and  W.  Mac- 
kenzie induce,  and  persuade,  and  cause,  and  procure  the  said  C.  Mor- 
rison and  W.  Mackenzie  to  contract  and  agree  with  the  said  T.  Pooley, 
amongst  other  things,  that  the  said  T.  Pooley  should  have,  and  that 
the  said  C.  Morrison  and  W.  Mackenzie  should  cause  to  be  delivered 
to  the  said  T.  Pooley,  the  said  bonds  of  the  said  defendants,  to  which 
the  said  C.  Morrison  and  W.  Mackenzie  were  so  entitled  as  aforesaid. 
And  the  defendants  further  say,  that  the  said  T.  Pooley  and  A.  & 
Pooley,  in  further  pursuance  of  the  said  conspuracy,  and  by  means  rf 
the  said  fraud  and  covin,  and  before  the  said  C.  Morrison  and  W. 
Mackenzie,  and  the  defendants,  or  any  or  either  of  them,  had  discover- 
ed the  same,  or  had  any  notice  or  knowledge  thereof,  did  afterward^ 
to  wit,  on  the  3d  day  of  June,  A.  D.  1851,  cause  and  procure  the  said 
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C.  Morrison  and  W.  Mackenzie  to  request  and  direct  the  defendants 
to  make  and  deliver,  and  cause  and  procure  them  to  make  and  de- 
liver the  said  bonds  to  which  the  said  C.  Morrison  and  W.  Macken- 
zie were  so  entitled  as  aforesaid,  and  amongst  others,  the  said  writing 
obligatory  in  the  declaration  mentioned,  and  to  make  and  deliver  the 
same  to  the  said  T.  Pooley  as  the  obligee  thereof  in  the  lieu  and  stead 
of  the  said  C.  Morrison  and  W.  Mackenzie,  as  the  obligees  thereof. 
And  the  defendants  further  say,  that  the  said  T.  Pooley  and  A.  G. 
PooTey  in  further  pursuance  of  the  said  conspiracy,  and  by  means  of 
the  said  fraud  and  covin,  did  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  cause  and  procure  the  defendants  to  make  and  deliver, 
and  they  did  make  and  deliver  the  said  writing  obligatory  in  the  said 
declaration  mentioned,  as,  and  for,  and  being  one  of  the  said  bonds 
to  which  the  said  C.  Morrison  and  W.  Mackenzie  were  so  entitled  as 
aforesaid ;  and  the  defendants  say,  that  they  so  made  and  delivered 
the  same,  as  and  for  one  of  the  said  bonds  to  which  the  said  C.  Mor- 
rison and  W.  Mackenzie  were  so  entitled  as  aforesaid ;  and  the  said 
T.  Pooley  took  and  received  the  same  as  and  for  one  of  such  bonds ; 
and  they  further  say,  that  they  never  did  at  any  time  borrow  of  the 
said  T.  Pooley,  nor  did  he  lend  to  them  the  said  sum  of  5,000/.,  or 
any  part  thereof,  as  in  the  condition  of  the  said  writing  obligatory  is 
recited.  And  the  defendants  further  say,  that  the  plaintiff,  before  and 
at  the  time  of  the  said  transfer  of  the  said  writing  obligatory,  had  no- 
tice of  the  premises.  And  the  defendants  further  say,  that  the  said 
C.  Morrison  and  W.  Mackenzie  afterwards,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  1st  day  of  January,  A.  D.  1852,  gave 
the  defendants  notice,  and  required  them  not  to  pay,  and  forbade 
them,  and  still  forbid  them  paying  the  said  moneys  by  the  said  writ- 
ing obligatory  so  payable  as  aforesaid.     Verification. 

To  these  pleas  the  plaintiff  demurred. 

Joinder  in  demurrer. 

Willes  (  Garth  with  him),  in  support  of  the  demurrer.  The  seventh 
plea  is  bad,  for  the  bond  was  given  by  the  commissioners  in  the  exer- 
cise of  their  discretion,  dnd  for  money  borrowed  by  them  as  commis- 
sioners under  the  several  acts  authorizing  them,  under  which  they  are 
constituted,  namely,  8  &  9  Vict.  c.  178,  and  13  &  14  Vict.  c.  111. 
The  section  empowering  them  to  borrow  money  is  the  37th  of  the 
first-mentioned  act,  which  provides  "  that  it  shall  be  lawful  for  the 
commissioners,  from  time  to  time,  to  borrow  at  interest,  any  sum  of 
money  which  they  shall  judge  necessary  for  the  purposes  of  this  act;" 
and  the  10  &  11  Vict  c.  131,  provides,  "  and  for  securing  the  repay- 
ment of  the  moneys  so  borrowed,  with  interest,  the  commissioners,  or 
any  three  of  them,  may  mortgage  the  lands  or  fands  acquired,  or  to 
be  acquired,  by  virtue  of  this  act,  or  any  part  thereof,  to  the  person 
who  shall  advance  or  lend  such  money,  or  his  trustee,  as  a  security 
for  the  repayment  of  the  moneys  so  to  be  borrowed,  together  with 
interest  for  the  same,  or  may  secure  the  same  by  bond  duly  stamped." 
The  plea  admits  that  the  money  was  borrowed  by  the  commis- 
sioners, and  if  they  thought  the  loan  necessary,  the  purposes  to  which 
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they  applied  it  cannot  affect  the  legal  rights  of  the  obligees,  who  are 
not  required  to  ascertain  either  the  necessity  for  the  loan,  or  the  appli- 
plication  of  the  money.  The  doctrine  that  trustees  for  public  pur- 
poses are  not  estopped  from  disputing  the  validity  of  their  deeds 
is  limited  by  the  more  recent  authorities  to  those  cases  where  the 
parties  with  whom  they  have  dealt  were,  in  fact,  or  in  point  of  lav, 
held  to  be  acquainted  with  the  violation  of  the  public  statute.  Fair- 
title  V.  Gilbert^  2  Term  Rep.  169 ;  Doe  d.  Levy  v.  Home^  3  Q.  B.  Rep. 
757 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  Q.  B.  72 ;  The  Queen  v.  FJfe, 
4  Ibid.  101 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  M.  C.  31 ;  1  Taylor  on  Evi- 
dence,  82.  Then,  the  eighth  plea  is  also  bad.  It  admits  that  Mor- 
rison and  Mackenzie  were  entitled  to  receive  from  the  defendants  cer- 
tain bonds,  and  that  they  directed  the  defendants  to  give  one  of  them 
to  Pooley,  from  whom  the  plaintiff  claims  as  transferee.  No  fraud 
whatever  was  practised  upon  the  defendants,  although  Pooley  may 
have  become  trustee  in  equity  for  Morrison  and  Mackenzie,  and  the 
plaintiff,  if  fixed  with  notice  of  the  transaction,  may  also  be  liable  in 
equity.  Fraud,  to  constitute  a  defence,  must  have  been  practised  on 
the  person  promising.  Campbell  v.  Fleming:^  1  Ad.  &  E.  40 ;  s.  c.  3 
Law  J.  Rep.  (n.  s.)  K.  B.  136.  The  defendants  have,  so  far  as  this 
bond  is  concerned,  performed  their  contract  with  Morrison  and  Mac- 
kenzie, and  no  other  bond  could  be  claimed  from  them  if  this  defence 
were  to  be  held  good.  The  title  of  the  plaintiff  as  against  the  de- 
fendants is  unimpeachable.  He  cited  also  Gorgier  v.  Mieville,  3  B. 
&  C.  45 ;  s.  c.  2  Law  J.  Rep.  K.  B.  206. 

Bramwell^  {Honyman  with  him,)  in  support  of  the  pleas.  The  eighth 
plea  is  good,  because  it  avers  the  plaintiff's  knowledge  of  the  fraud 
by  the  Pooleys  before  he  acquired  any  title  to  the  bond,  so  that  he 
is  affected  with  the  illegality  of  their  proceedings.  The  apparent 
right  of  action  was  obtained  by  an  illegal  conspiracy,  and  in  accord- 
ance with  the  principle,  "  Ex  dolo  malo  non  oritur  actioj^  the  whole 
transaction  is  void.  Broom's  Legal  Maxims,  571,  Pidcock  v.  Bishop^ 
3  B.  &  C.  605 ;  s.  c.  3  Law  J.  Rep.  K.  B.  109 ;  Jackson  v.  Duchake, 
3  Term  Rep.  551 ;  Fivaz  v.  NtcholU,  2  Com.  B.  Rep.  501 ;  s.  c.  15 
Law  J.  Rep.  (n.  s.)  C.  P.  125;  Holman  v.  Johnson^  Cowp.  341;  Wright 
V.  TalliSj  1  Com.  B.  Rep.  893 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  C.  P.  283; 
Hardman  v.  Willock^  9  Bing.  382 ;  and  Cannan  v.  Bryce^  3  B.  &  Aid. 
179.  This  case  is  similar  to  obtaining  possession  of  a  chattel  by 
fraud,  which  clearly  would  give  no  property.  The  seventh  plea  is 
also  good.  If  the  commissioners  really  exceeded  their  powers,  they 
are  not  estopped  from  setting  up  that  defence.  The  question  is  not 
what  they  have  done,  but  what  they  have  done  in  their  capacity  as 
ox)mmissioners,  which  is  to  be  determined  by  the  extent  of  their  powers. 
The  principle  was  fully  recognized  in  the  recent  case  of  The  East 
Anglian  Kailway  Company  v.  The  Eastern  Counties  Railways  Compar^^ 
21  Law  J.  Rep.  (n.  s.)  C.  P.  23 ;  s.  c.  7  Eng.  Rep.  505,  in  which  it  was  held 
that  a  railway  company  was  not  bound  by  a  covenant  entered  into  by 
them  to  take  a  lease  of  another  railway,  and  pay  certain  costs,  because 
those  were  not  among  the  specified  purposes  for  which  they  were  in- 
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corporated,  although  the  object  of  the  covenant  might  be  very  bene- 
ficial to  them.  The  object  not  being  within  their  powers  were  alto- 
gether illegal.  In  Ga^e  v.  The  Newmarket  Railway  Company^  21 
Law  J.  Rep.  (n.  s.)  Q.  B.  398 ;  s.  c.  Ante  57,  the  Court  of  Queen's 
Bench  took  a  similar  view  as  to  a  contract  by  a  company  to  pay  for 
certain  land  whether  taken  or  not.  In  the  present  instance,  the  com- 
missioners were  trustees  for  public  purposes,  and  not  for  profit ;  and 
the  application  of  the  moneys  borrowed  is  specially  pointed  out.  He 
referred  to  the  8  &  9  Vict.  c.  178,  ss.  3,  45, 110,  and  112.  Trustees 
with  limited  powers  must  strictly  observe  those  powers.  Doe  d. 
Chandler  v.  Ford^  3  Ad.  &  E.  549 ;  s.  c.  5  Law  J.  Rep.  (n.  s.)  K.  B. 
25.  There  is  no  estoppel,  because  the  object  of  the  plea  is  to  show 
that  the  act  is  illegal.  Collins  v.  Blantern^  2  Wils.  341,  and  Paxton  v. 
Pophaniy  9  East,  408.  Then,  the  plea  sufficiently  shows  the  illega- 
lity, for  it  negatives  the  only  purpose  for  which  money  is  authorized 
to  be  borrowed  by  the  37th  section. 

[Martin,  B.  Suppose  the  act  had  been  obtained  with  a  fraudulent 
purpose,  and  the  commissioners  had  afterwards  borrowed  the  money, 
would  their  bond  be  void  ?  It  is  not  alleged  in  the  plea  that  Pooley, 
at  the  time  of  lending  the  money,  knew  that  it  was  not  to  be  used  for 
the  purposes  of  the  act,  but  for  other  and  illegal  purposes.] 

That  sufficiently  appears  on  general  demurrer.  But  even  if  the 
money  had  been  properly  borrowed,  the  commissioners  had  no  right 
to  make  a  bond  to  another  person  absolutely,  although  they  might  do 
so  to  him  as  trustee  for  the  lender. 

Willesj  in  reply.  The  allegation  of  fraud  in  the  eighth  plea  does 
not  give  any  right  to  the  defendants.  They  were  not  defrauded  in 
any  way,  and  payment  to  Pooley  or  his  transferee  would  be  a  good 
defence  against  Morrison  and  Mackenzie.  They  cannot  set  up  a 
fraud  upon  third  persons  as  justification  for  their  own  breach  of  con- 
tract. Cary  v.  Kearsley,  4  Esp.  168 ;  Taylor  v.  Croker^  Ibid.  187 ; 
Smith  V.  Guff,  6  M.  &  S.  160 ;  and  M'Kinnell  v.  Robinsm,  3  Mee.  & 
W.  434 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Exch.  149.  As  to  the  seventh 
plea,  Hill  v.  The  Proprietors  of  the  Manchester  and  Salford  Water- 
works,  2  B.  &  Ad.  544;  s.  c.  1  Law  J.  Rep.  (n.  s.)  K.  B.  230,  is  deci- 
sive. There  a  company,  authorized  by  act  of  parliament  to  raise 
money  for  certain  purposes,  gave  a  bond  purporting  to  be  for  a  sum 
borrowed  and  advanced  conformably  to  the  act,  and  a  plea  that  it 
yas  executed  colorably,  and  that  the  money  was  not  in  fact  borrowed 
or  lent  for  the  purposes  of  the  statute,  as  the  obligee  well  knew,  was 
held  bad,  no  fraud  or  injury  done  to  the  shareholders  in  the  company 
being  shown.  He  referred  also  to  Doe  d.  Jon^s  v.  Jones,  5  Exch.  Rep. 
16;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Exch.  284. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  plaintiff  is  entitled 
to  judgment.  Neither  of  the  pleas  demurred  to  presents  a  legal 
aoswer  to  the  claim.  The  bond  was  properly  executed  and  properly 
transferred.  Then,  one  plea  says  that  the  bond  was  procured  by  the 
fraud  of  the  Pooley  s,  and  the  other  that  the  defendants  had  no  power 


Digitized  by 


Google 


384  COURT   OF  EXCHEQUER,  1852. 

Horton  v.  The  Westminster  Improvement  Commissioners 

to  give  this  bond,  and  that  they  are,  therefore,  not  bound  by  it  In  the 
first  place,  it  does  not  appear  that  the  commissioners  did  not  borrow 
the  money  thinking  it  right  and  necessary  at  the  time,  -which  would 
be  quite  sufficient  to  make  the  transaction  valid.  As  to  the  defence 
of  fraud,  I  think  the  defendants  cannot  set  up  fr^ud  practised  on 
other  parties  and  not  upon  themselves.  The  contract  is  good  on  ife 
face,  and  the  commissioners  w^ere  bound  to  give  the  bond  to  some 
one.  It  is  said  that  they  were  induced  to  give  it  to  the  wrong  parties, 
but  this  was  done  by  the  authority  of  the  parties  entitled  to  the  bond 
The  rights  of  the  parties  must  be  settled  in  equity. 

Alderson,  B.  X  am  of  the  same  opinion  on  both  points.  The 
defendants  cannot  set  up  any  fraud  practised  on  Morrison  and  Mac- 
kenzie, who  had  no  legal  title  to  the  bond  after  they  had  authoriied 
the  defendants  to  give  it  to  Pooley.  It  may  be  voidable  in  equity,  or 
Pooley  may  have  been  a  trustee  for  JVIorrison  and  Mackenzie,  but  it 
is  no  defence  against  the  holder  of  the  bond. 

Platt,  B.  The  seventh  plea  is  bad  on  general  demurrer.  It  states 
that  the  money  was  not  borrowed  for  the  purposes  of  the  act,  but  it 
does  not  deny  that  "  the  commissioners  judged  it  necessary  for  the  pur- 
poses of  the  act,"  and  that  is  the  description  of  the  power  to  borrow 
mentioned  in  the  act.  As  to  the  eighth  plea,  the  bond  is  not  void  as 
between  Pooley  and  the  defendants.  The  nomination  of  Pooley  was 
valid  when  given  and  acted  upon  by  the  defendants,  and  is  the  bond 
to  remain  unpaid  because  there  was  a  conspiracy  between  other 

Carties  ?  K  Morrison  and  Mackenzie  had  sued,  the  defendants  would 
ave  said  they  had  given  the  bond  to  Pooley  pursuant  to  their  direc- 
tion, and  now,  when  the  bond  is  sued  upon,  this  fraud  is  set  up.  The 
remedy  is  in  equity,  and  in  equity  only. 

Martin,  B.  Both  the  pleas  are  clearly  bad.  The  deed  states  that 
the  money  was  borrowed  for  the  purposes  of  the  acts,  and  the  plea 
denies  that  which  is  thus  stated  in  the  deed.  It  is  contended  that 
the  law  of  estoppel  does  not  apply.  But  an  estoppel,  as  between 
the  parties  to  the  bond  is,  that  for  that  transaction  there  is  an  end  to 
the  inquiry.  [His  lordship  referred  to  Bonner  v.  WiUHnsony  5  B.  & 
Aid.  682.]  The  rule  is  not  indeed  applicable  if  the  facts  alleged  are 
intended  to  cover  illegality  by  false  averments ;  but  that  is  not  the 
case  in  this  instance,  and  I  think  that  there  is  an  estoppel  as  to  all 
the  facts  recited,  unless  it  has  been  done  for  a  distinct  illegal  purpose. 
The  plea  is  substantially  the  same  as  in  HxU  v.  The  Proprietors  of 
the  Manchester  and  Salford  Waterworks,  and  I  think  that  decision  is 
good  law.  As  to  the  eighth  plea,  it  careftdly  avoids  alleging  any  fraud 
upon  the  defendants.  It  is  only  that  by  means  of  fraud  on  Morrison 
and  Mackenzie,  who  were  entitled  to  the  bond,  it  was  obtained  by 
Pooley.     That  is  no  defence  to  this  action. 

Jtidgmentfor  the  plmni^* 
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Porch  v.  Cresswell.^ 

Jane  5, 1853. 

I^ctcHce —  Several  Pleas —  Traverse  of  Excuse  for  ProferU 

A  trayene  of  exciue  for  profert  may  be  pleaded  with  other  pleas  hi  bar. 

This  was  a  rule  calling  upon  the  plaintiff  to  show  cause  why  the 
defendant  should  not  be  at  liberty  to  plead  the  several  matters  follow- 
ing; first,  non  est  factum;  secondly,  a  traverse  of  the  deed  being  in  the 
defendant's  possession;  thirdly,  payment  by  the  defendant;  fourthly, 
cancellation  of  the  deed  by  the  plaintiff. 

The  action  was  in  covenant  on  a  mortgage  deed,  the  declaration 
alleging  as  an  excuse  for  profert  that  the  deed  was  in  the  possession 
of  the  defendant.  The  second  plea  had  been  disallowed  by  a  judge 
at  chambers. 

Milward  showed  caiuse.  The  second  plea  has  been  disallowed  at 
chambers,  and  the  court  will  not  interfere  with  the  discretion  of  the 
judge. 

[Pollock,  C.  B.  The  granting  or  refusing  oyer  is  not  matter  of 
discretion ;  if  the  court  is  wrong  a  writ  of  error  may  be  brought.] 

The  second  plea  is  inconsistent  with  the  plea  of  cancellation,  since, 
if  the  latter  plea  be  true,  the  defendant  would  be  in  possession  of  the 
deed. 

[Martin,  B.  If  the  second  plea  is  not  allowed,  the  statement  on 
the  record  that  the  deed  was  in  the  defendant's  possession  would 
remain  uncontradicted.  According  to  my  experience,  the  plea  has 
always  been  allowed.]  ^ 

It  is  contrary  to  principle  to.  allow  a  plea  which  goes  only  to  the 
suspension  of  the  action  to  be  pleaded  with  a  plea  in  bar.  This  is, 
in  effect,  a  plea  in  abatement. 

[Pollock,  C.  B.  The  reason  why  a  plea  in  abatement  cannot  be 
pleaded  with  a  plea  in  bar  is  merely  technical  Why  should  not 
these  pleas  be  allowed  as  well  as  any  other  two  pleas  which  are  incon- 
sistent, such  as  payment  and  the  Statute  of  Limitations?  Why 
should  not  the  defendant  go  to  trial  and  succeed  on  other  pleas, 
although  he  may  fail  on  this?] 

WilleSy  in  support  of  the  rule,  cited  and  referred  to  Read  v.  Brook' 
man,  3  Term  Rep.  151,  Com.  Dig.  «  Pleader,"  O,  1,  Co.  Litt.  226; 
Beckford  v.  Jackson,  1  Esp.  387,  and  Smith  v.  Woodward,  4  East,  685. 

Per  CuHam?    The  rule  must  be  absolute. 

Rule  absobUe. 

1  21  Law  J.  Rep.  (x.  s.)  Excb.  801. 

s  FoLixKJK,  C.  B.,  Aldbbson,  B.,  Flatt,  B.,  and  Mabtih,  B. 
VOL.  XIV.  33 
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The  Galvanized  Iron  Company  v.  Westoby.^ 

June  26,  1852. 

Joint-stock  Company —  Shareholder^  who  is — 7  4*  8  VicU  c.  110,5. 26. 

The  defendant  applied  for,  and  obtained,  shares  in  a  projected  company,  the  capital  of  irfaicb 
was  to  consist  of  500,000/.  in  50,000  shares,  and  paid  the  deposits  thereon.  The  companj 
was  completely  registered  under  the  7  &  8  Vict  c.  110,  and  the  defendant's  name  was  en- 
tered as  a  shareholder  in  the  register  of  shareholders  and  in  the  schedule  to  the  deed  d 
settlement,  but  he  never  executed  the  deed  of  settlement,  or  any  deed  referring  to  it  Tbe 
full  amount  of  capital  never  was  subscribed,  but  the  company  began  business  withkss; 
but  not  succeeding,  a  private  act  of  parliament  was  passed  for  the  purpose  of  winding  ap 
the  concern.  This  act  recited  the  deed  of  settlement,  and  the  facts  as  to  the  deficienrr  ii 
the  subscribed  capital,  and  authorized  the  directors  to  make  calls  upon  the  shareholdm 
and  bring  actions  to  recover  such  calls,  and  enacted  that  in  such  actions  it  should  be  soffi- 
cient  to  prove  that  the  defendant  was  a  holder  of  shares  at  the  time  of  the  call,  and  that 
the  production  of  the  register  of  the  shareholders  of  the  company  should  be  priwi&fiat 
evidence  of  the  number  of  shares  held  by  himu  It  also  enacted,  that  except  as  otbenrise 
provided  by  the  act,  every  such  call  should  be  made  according  to  the  deed  of  settlement, 
and  as  regairded  the  liabiHties  of  the  shareholders,  the  forfeiture  of  shares,  and  otherwise, 
should  be  deemed  to  have  been  made  under  such  provisions ;  and  also  that  nothing  in  the 
act  contained,  except  as  therein  expressly  enacted,  should  render  any  shareholder  or  other 
person  liable  to  the  company,  if  such  shareholder  or  other  person  would  not  have  bees 
liable  thereto  if  the  act  had  not  passed  :  — 

Held,  in  an  action  for  a  call  under  the  private  act,  that  the  defendant  was  not  liable  is  a 
shareholder  or  otherwise,  as  he  had  not  executed  the  deed  of  settlement,  or  any  deedjefer- 
ring  thereto,  and  the  private  act  only  extended  to  such  shareholders :  — 

ffdd^  also,  that  even  had  the  private  act  extended  to  persons  who  had  agreed  to  take  shares, 
he  would  not  have  been  liable,  as  the  acceptance  of  the  shares  was  conditional  upon  the 
full  capital  being  subscribed,  and  this  condition  had  not  been  performed  or  waived. 

m 

Debt  for  a  call  of  2Z.  per  share  on  100  shares,  witb-interest  from 
the  18t.h  of  August,  1848,  held  by  the  defendant  in  the  Galvanized 
Iron  Company. 

Plea,  that  the  defendant  was  not  the  holder  of  the  shares  at  the 
time  of  the  call  made.     Issue  thereon. 

At  the  trial  before  Pollock,  C.  B.,  at  the  sittings  after  Michaelmas 
term  1851,  it  appeared  that  the  defendant  had  accept.ed  and  paid  the 
deposit  on  100  shares  in  the  Galvanized  Iron  Company,  the  capital 
of  which  was  to  consist  of  500,000/.  in  50,000  shares.  He,  however, 
never  signed  the  deed  of  settlement  or  any  other  deed  referring  to  it, 
but  his  name  was  duly  entered  in  the  register  of  shareholders,  and 
mentioned  in  the  schedule  to  the  deed  of  settlement  as  the  holder  of 
the  shares.  Several  calls  were  made,  but  the  defendant  paid  nfneof 
them,  and  took  no  part  in  the  affabrs  of  the  company.  In  1848  the 
company  became  embarrassed,  and  on  the  22d  of  July  in  that  year, 
an  act  passed  (11  &  12  Vict.  c.  103)  to  enable  the  directors  to  wind 
up  their  affairs,  and  for  that  purpose  they  were  authorized  to  make 
certain  calls  on  the  shareholders.  Under  this  act  a  call  of  2L  per 
share  was  made  on  the  24th  of  July,  and  for  that  call  this  action  was 
brought 

^  21  Law  J.  Bep.  (n.  s.)  Ezch.  S02 ;  16  Jur.  892 ;  8  Exchequer  JRep.  17. 
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A  verdict  was  returned  for  the  plaintiffs  for  233/.  65.  8rf.,  with  leave 
reserved  to  the  defendant  to  move  the  court  to  enter  a  nonsuit,  on 
the  ground  that  the  defendant  was  not  liable  as  a  shareholder,  or  in 
any  other  character. 

A  rule  nisi  was  obtained  accordingly,  against  which 

The  Attorney- General  {F.  Thesiger)  and  TTt'/te^  showed  cause,^  and 

Crowder  and  Milward  were  heard  in  support  of  the  rule. 

The  various  clauses  of  the  private  act  of  the  7  &  8  Vict.  c.  110, 
relied  upon  in  the  argument,  are  fully  stated  in  the  judgment 

HvMon  V.  Thompson^  3  H.  L.  Cas.  161,  Sutherland  v.  Wills^  5  Exch. 
Rep.  715,  and  Pitchford  v.  Davis,  6  Mee.  &  W.  2 ;  s.  c.  8  Law  J.  Rep. 
(n.  s.)  Exch.  157,  were  also  cited. 

Our,  adv.  vtdt. 

Judgment  was  now  delivered  by 

Parke,  B.  In  this  case  the  point  jreserved  on  the  trial  before  my 
Lord  Chief  Baron  was,  whether  the  olfendant  was  a  shareholder  and 
liable  to  contribute  to  the  debts  of  the  company  under  the  private 
act^  the  11  &  12  Vict  c.  103,  passed  for  the  purpose  of  winding  up 
the  affairs  of  the  company.  He  had  applied  for  and  obtained  an 
allotment  of  shares ;  he  had  paid  the  deposit  upon  them,  but  he  had 
not  executed  the  deed  of  settlement  of  the  company  or  any  deed  refer- 
ring to  it  The  capital  of  the  company  was  to  consist  of  600,000/1 
in  60,000  shares.  The  defendant  applied  for  and  obtained  shares ; 
that  amount  never  was  subscribed,  but  the  company  began  business 
with  less,  and  not  succeeding,  a  private  act  of  parliament,  the  11  & 
12  Vict  e.  103,  was  passed  for  the  purpose  of  winding  up  the  con- 
cern. That' act  recites  the  deed  of  settlement,  and  that  at  the  time 
of  its  execution  the  number  of  shares  taken  out  was  not  50,000  but 
46,407  only,  of  which  25,000  were  considered  as  fully  paid  up  and 
the  rest  in  part  only ;  that  the  company  was  completely  registered 
and  51,652/.  remained  unpaid  on  the  45,407  shares ;  that  in  conse- 
quence of  an  irregularity  in  the  proceedings  of  the  company  and  the 
directors,  doubts  were  entertained  as  to  the  power  of  the  company  to 
enforce*  without  expensive  litigation  the  payment  of  the  total  amount 
remaining  unpaid ;  that  the  company  was  in  pecuniary  embarrass- 
ment, and  it  had  become  necessary  to  wind  it  up  ;  that  in  the  present 
state  of  the  affairs  of  the  company,  the  liability  of  each  shareholder 
exceeded  the  nominal  amount  of  the  shares,  and  that  in  the  deed  of 
settlement  no  provision  was  made  for  the  existing  condition  of  the 
company,  and  it  was  necessary  to  wind  up  their  affairs. 

The  act  proceeds  to  enact  that  the  company  shall  be  dissolved ; 
tiiat  the  20,407  shares  mentioned  in  the  second  schedule,  remaining, 
shall  be  paid  up ;  and  it  provides  by  sectioiB  29,  that  the  directors 


1  April  29,  before  Pollock,  C.  B.,  Pabke,  B.,  Platt,  B.,  and  Mabtin,  B. 
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may,  when  they  think  fit,  call  for  and  compel  payment  of  the  sums 
of  money  as  instalments  of  capital  in  respect  of  the  25,000  and  tlie 
20,407  shares  as  they  shall  think  necessary  at  certain  intervals.  Then 
follows  the  30th  section,  enacting,  that,  except  by  that  act  otherwise 
provided,  every  such  ccdl  shall  be  made  according  to  the  provisions 
of  the  deed  of  settlement,  and  as  regards  the  liabilities  of  the  share- 
holders, the  forfeitiire  of  shares  and  otherwise  shall  be  deemed  to 
have  been  made  under  such  provisions. 

Another  clause,  the  32d,  provides,  that  if  at  the  time  appointed,  any 
shareholder  shall  fail  to  pay  the  call,  the  company  may  sue  socb 
shareholder,  and  the  form  of  declaration  is  given.  It  is  enacted  by 
section  34,  that  at  the  trial  it  shall  be  sufficient  to  prove  that  the 
defendant  was  a  holder  of  shares  at  the  time  of  the  call,  and  by 
section  35,  the  production  of  the  register  of  the  shsureholders  of  tte 
company  shall  be  primd  facie  evidence  of  the  number  of  shares ;  and 
at  the  end  there  is  this  proviso,  —  "  Provided  always  and  be  it  enac- 
ted, that  this  act  or  anv  thing  therein  contained  shall  not,  except  so 
far  as  is  therein  expressly  enacted,  render  liable  to  any  creditor  of  the 
company,  or  any  person  havmg  or  alleging  any  claim  or  demand 
against  the  company,  the  company  or  any  shareholder  or  other  per- 
son, if  the  company  or  such  shareholder  or  other  person  would  not 
have  been  so  liable  if  this  act  had  not  been  passed,  or  render  UaUe 
to  any  call,  contribution,  debt,  claim,  or  demand,  the  company  or  any 
shareholder  or  other  person,  if  the  company  or  such  shareholder  or 
other  person  would  not  have  been  liable  thereto  if  this  act  had  not 
been  passed."  It  appears  from  the  deed  itself,  that  amongst  the 
subscribers  holding  shares,  parcel  of  the  20,407,  in  the  second  schedule 
mentioned,  is  the  defendant's  name,  and  if  the  statute  had  enacted 
that  those  who  are  named  as  shareholders  in  the  second  schedule 
should  be  compelled  to  pay,  this  express  enactment,  however  unjust, 
would  have  rendered  the  defendant  liable,  and  he  would  not  have 
been  exempted,  though  otherwise  not  liable  under  this  clause.  But 
there  is  no  such  express  enactment,  and  it  would  be  certainly  most 
unjust  if  there  had  been ;  nor  is  it  implied,  that  those  named  in  the 
deed  as  shareholders  who  did  not  execute  it  should  be  obliged  to  pay. 
The  statute  enacts  that  the  directors  should  call  for  money  by  instal- 
ments on  so  many,  both  of  the  25,000  and  the  20,407  shares,  as  shall 
exist,  and  makes  the  shareholder,  that  is,  the  real  shareholder,  who 
fails  to  pay  such  calls,  liable  to  an  action,  but  it  leaves  the  question 
open  —  who  is  a  shareholder  ? 

Who,  then,  is  such  a  shareholder  ?  In  the  interpretation  clause 
(section  5)  the  word  "  shareholders  "  is  declared  to  mean  shareholdere 
of  the  company,  and  to  include  former  shareholders  and  their  repre- 
sentatives. By  the  act,  the  7  &  8  Vict  c.  110,  under  which  the  com- 
pany was  completely  registered,  the  word  «  shareholder  "  is,  by  the 
interpretation  clause  (section  3)  declared  to  mean  any  person  entitled 
to  shares  in  any  company  who  has  executed  the  deed  of  settlement 
or  any  deed  referring  to  it,  and  this  meaning  it  is  to  bear  so  far  as  it 
is  not  excluded  by  the  context  or  by  the  nature  of  the  subject-matter. 
By  section  25,  the  shareholders  are  incorporated,  and  section  55  gives 
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a  remedy  to  recover  calls  against  the  shareholders. .  Under  this  act 
of  parDament  a  shareholder,  therefore,  must  be  one  who  has  sab- 
scribed  the  deed  of  settlement,  or  one  referring  to  it,  unless  there  is 
something  in  the  context  to  give  a  different  meaning ;  and,  certainly, 
there  is  nothing  in  that  clause  to  give  a  different  meaning.  But  in 
the  26th  section  there  is  a  provision  that  "  no  shsureholder  of  any  joint- 
stock  company,  completely  registered  under  this  act,  shall  be  entitled 
to  receive  any  dividends  or  profits,  or  be  entitled  to  the  remedies  or 
powers  hereby  given  to  the  shareholders,  until  he  shall  have  executed 
the  deed  of  settlement  of  the  said  company,  or  some  deed  referring 
thereto,  and  also  have  paid  up  all  instalments  or  calls  due  from  him, 
and  shall  have  been  registered  in  the  registry  office  aforesaid."  In 
this  last  section  the  word  "  shareholder,"  by  reason  of  the  context, 
may  have  a  different  interpretation,  but  not  in  the  other  part  relating 
to  the  enforcement  of  calls. 

The  argument  used  by  the  Attorney-General  that  this  clause  shows 
that  "  a  shareholder "  may  be  liable  to  calls  before  he  has  executed 
the  deed,  does  not  appear  to  us  to  be  of  any  weight ;  the  meaning 
is,  that  a  shareholder  who  has  executed  must,  nevertheless,  pay  the 
calls  before  he  is  entitled  to  a  share  of  the  profits.  From  these  refer- 
ences to  the  act  of  parliament,  it  is  no  doubt  clear  that  there  was  a 
prima  facie  case  against  the  defendant  of  his  being  a  shareholder 
within  the  meaning  of  the  private  act,  as  his  name  appeared  in  the 
register,  which  is  made  primd  facie  evidence.  But  we  think  that,  on 
the  facts  in  proof  in  this  case,  that  primd  facie  case  was  rebutted, 
and  the  defendant  was  not  a  shareholder  liable  to  calls  under  the 
private  act ;  first,  because  that  act  applies  to  "  shareholders"  only,  and 
"  shareholders  "  are,  by  the  general  act,  the  7  &  8  Vict  c.  110,  those 
who  have  executed  the  deed  \>r  any  deed  referring  to  it ;  and  by 
section  13  of  the  private  act  the  liability  of  the  shareholder  to  calls 
is  to  be  according  to  the  deed  of  settlement,  which  could  attach  to 
those  only  who  signed  it.  And,  again,  the  private  act  expressly  pro- 
vides that  no  one  shall  be  made  liable  by  it  who  would  not  have 
been  liable  if  the  act  had  not  passed,  that  is,  provided  there  is  no 
expressed  enactment;  and,  as  I  have  before  said,  it  appears  to  us 
there  is  not.  By  the  general  act,  shareholders  only,  that  is,  those 
who  executed  the  deed,  or  any  deed  referring  to  it,  were  liable.  The 
object  of  the  private  act  appears  to  us  to  be  merely  to  give  greater 
efltect  to  the  provisions  of  the  deed,  and  extend  its  operation  against 
the  parties  to  it  only.  As  it  appears  by  the  evidence  in  this  case  that 
the  defendant  never  did  execute  the  deed,  and,  therefore,  was  not  a 
shareholder  in  the  proper  sense,  the  primd  facie  evidence  of  the 
register  is  rebutted. 

But,  secondly,  if  this  view  of  the  construction  of  the  private  act  be 
wrong,  and  it  extends  to  shareholders,  that  is,  subscribers  or  persons 
who  have  taken  shares,  and  who  have  not  executed  the  deed,  we  are 
still  of  opinion  that  the  defendant  is  not  liable.  This  agreement  to 
take  shares  in  a  concern  which  was  to  have  a  capital  of  500,000Z.  is, 
iipon  the  authority  of  many  cases,  Pitchford  v.  Davis  among  others,  • 
a  conditional  contract^  that  is,  provided  that  that  capital  is  subscribed 
33* 
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for ;  and  unless  that  condition  is  performed  or  waived,  the  defendant 
is  not  a  shareholder  in  the  sense  of  a  person  having  agreed  to  tab 
shares.  Then,  although  the  register  is  primd  facie  evidence  that  the 
defendant  was  a  shareholder,  the  fact  of  the  agreement  to  take  shares 
having  been  conditional  is  proved  in  this  case,  and  also  the  noii-com« 
pliance  with  that  condition,  for  the  private  act  shows  that  less  than 
50,000  shares  were  taken.  This  proves  that  he  was  not  bound  to 
take  the  shares  unless  the  plaintiffs  proved  affirmatively  that  the 
defendant  waived  the  condition  and  agreed  to  take  shares  in  a  con- 
cern with  a  less  capital  than  500,000/.,  which,  certainly,  was  not  done. 
We  think  that  the  rule  to  enter  a  nonsuit  should  be  absolute. 

This  is  the  judgment  of  my  lord  chief  baron,  my  brother  Alder- 
son,  and  myself.  My  brother  Martin  is  not  entirely  satisfied  -wiih  it: 
he  still  entertains  some  doubt  about  the  propriety  of  this  judgment^ 
principally  on  the  ground  that  he  thinks  it  may  be  inferred  firom  the 
private  act  that  the  legislature  meant  that  those  whose  names  weie 
in  the  second  schedule  should  be  all  obliged  to  pay. 

RiUe  absohOe. 


Fuller  and  others  v.  Earle.^ 

Jana  5, 185S. 

Judgment'^  Order  of  Judge  Chargir^  Shares  —  1  4*  2  Vici.  e.  110, 
8. 14  —  Sharesy  Deposit  and  Transfer  of-^  Equity, 

The  defendant  being  the  registered  owner  of  200  shares  of  a  joint-stock  company  deposited 
the  certificates  thereof  with  E^  as  a  secoritj  for  money  advanced.  Ho  afterwards  borrow- 
ed a  farther  som  from  an  insurance  office,  of  which  C.  was' a  director,  and  £.  and  C.  being 
sureties  for  the  repayment  of  that  sanif  he  executed  according  to  the  Joint-stock  Act  a 
transfer  to  C.  of  the  shares,  accompanied  by  a  declaration  of  the  terms  of  the  transfer,  and 
delivered  both  instruments  to  C.  Judgment  for  the  recovery  of  the  sum  advanced  hmvin^ 
been  obtained  by  the  insurance  office,  and  a  judge's  order  nm  to  charge  the  diaies  having 
been  made,  C.  subsequently  requested  the  joint-stock  company  to  tnmsfer  the  sharea  inw 
his  name,  which  they  refused,  and  the  shares  remained  standing  in  the  name  of  the  defend- 
ant 

The  court  made  the  iudge*s  order  absolute,  holding  that  the  shares  were  to  be  considered  ai 
standing  "  in  the  defendant's  name  in  his  own  right,**  within  the  meaning  of  the  1  &  1 
Vict  c.  110,  8. 14,  and  that  the  relief  of  the  creditors  was  in  equity. 

This  was  an  application,  on  the  part  of  the  plaintiffs,  being  judg- 
ment creditors,  to  the  court,  to  confirm  an  order  of  Martin,  B.,  where- 
by 200  shares  in  a  joint-stock  company,  called  the  Professional  lafe 
Assurance  Company,  were  charged  with  payment  of  a  judgment 
debt  due  to  the  plaintiffs.     The  case  having  come  on,  at  chambers, 
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before  Pollock,  C.  B.,  was  by  him  referred  to  the  Master,  who  made 
the  following  report. 

The  Professional  Life  Assurance  Company  is  a  joint-stock  compa* 
ny,  which  was  completely  registered  under  the  7  &  8  Vict.  c.  110, 
the  shares  being  transferable,  pursuant  to  the  act  and  the  deed  of 
settlement  In  June,  1848,  the  defendant  obtained  from  a  Mr.  Elder- 
ton,  who  had  been  his  attorney,  a  loan  of  100/.,  to  enable  him  to 
purchase  200  original  shares  in  the  company.  He  was  then  and  is 
still  indebted  to  Mr.  Elderton,  in  an  amount  which,  together  with 
this  lOOZ.  exceeds  the  present  value  of  his  shares.  The  lOOL  was 
advanced  by  Mr.  Elderton  in  1848.  The  200  shares  were  thereupon 
allotted  to  the  defendant,  and  were  entered  in  his  name  in  the  books 
of  the  company.  The  certificates  of  these  shares  were  at  the  same 
time  deposited  by  the  defendant  with  Elderton  as  a  security  for  the 
entire  amoimt  due  to  him,  and  they  have  remained  in  his  custody 
ever  since.  In  August,  1850,  notice  not  to  part  with  these  shares  was 
given  by  John  Elderton  to  the  company.  In  June,  1851  (for  the 
purpose  of  paying  part  of  his  debt  to  Mr.  Elderton),  the  defendant, 
through  Elderton,  negotiated  a  loan  of  175Z.  from  the  Age  Life  Assu- 
rance Company,  in  which,  at  the  same  time,  he  insured  his  life,  and 
Elderton  and  Mi.  Cockell,  a  director  of  the  last-mentioned  office,  who 
levas  aware  of  the  object  of  the  loan,  as  sureties  for  the  defendant, 
joined  with  him  in  a  bond  to  the  office  conditioned  for  the  repay- 
ment of  the  loan  and  insurance  premiums  by  instalments,  and  by 
which,  in  the  event  of  any  instalment  not  being  paid,  the  whole 
amount  was  to  become  due.  The  defendant  at  the  same  time,  as  an 
indemnity  to  Cockell,  with  the  consent  of  Elderton,  executed  a  trans-* 
fer  of  the  200  shares  in  the  Professional  Life  Assurance  Company  to 
Cockell,  in  the  form  prescribed  by  the  7  &  8  Vict  c.  110.  He  also 
signed  a  declaration  to  accompany  the  same,  stating  the  times  of  the 
transfer,  and  delivered  them  both  to  CockeU,  it  being  also  understood 
at  the  time,  between  Elderton  and  Cockell,  that  should  the  latter 
ultimately  sustain  any  loss,  he  should  be  indemnified  by  the  former. 
Upon  the  second  instalment,  under  the  bond,  becoming  due  in  De- 
cember last,  it  was  not  paid  by  the  defendant,  and  Elderton  and 
Cockell  thereupon  received  a  notice  from  the  Age  Office  claiming 
the  whole  amount  of  the  bond  from  them.  On  the  4th  of  February 
last,  Cockell  lodged  the  transfer  to  him  of  the  200  shares  at  the 
office  of  the  Professional  Life  Assurance  Association  and  requested 
the  officer  to  transfer  the  shares  into  his  name;  which  the  officer 
refused  to  do  on  the  ground  that  he  had  been  previously  served  with 
a  copy  of  the  order  of  Martin,  M-y  and  had  also  previously  received 
the  notice  from  Mr.  Elderton  before  mentioned.  The  shares  are, 
therefore,  still  standing  in  the  books  of  the  company  in  the  name  of 
the  defendant 

Under  these  circumstances,  if  your  lordships  should  be  of  opinion 
that  the  shares  were  chargeable  in  these  actions  at  any  time  before  a 
transfer  was  made  in  the  books  of  the  company,  I  do  report  that 
there  were  at  the  time  of  the  making  of  the  said  order  of  Martin,  B., 
200  shares  to  which  this  said  order  could  apply.    But  if  your  lord- 
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ships  should  not  be  of  that  opinion,  then  I  do  report  that  there  were 
not  at  the  time  of  the  making  of  the  last-mentioned  order  any  shares 
to  which  the  same  could  apply. 

D.  Keane  showed  cause  on  behalf  of  Cockell.  The  order  for 
charging  the  shares  ought  not  to  have  been  made,  and  must  be  dis- 
charged. The  question  turns  upon  the  meaning  of  the  14th  section 
of  the  1  &  2  Vict  c.  110,  which  empowers  a  judge,  on  the  application 
of  a  judgment  creditor,  to  charge  with  the  payment  of  the  amount  of 
a  judgment  any  shares  of  a  judgment  debtor,  ^'  standing  in  his  name, 
in  his  own  right,  or  in  the  name  of  any  person  in  trust  for  him.^ 
Some  light  is  thrown  upon  the  meaning  of  these  words,  by  the 
language  of  the  7  Geo.  2,  c.  8,  s.  8,  which  speaks  of  stock  standing 
in  "  their  own  right,"  or  "  their  own  name,"  thus  drawing  a  distinc- 
tinction  between  the  two  cases.  The  words,  "  standing  in  his  own 
right,"  refer  to  property  of  which  the  party  is  the  absolute  owner. 
The  words,  "  in  his  own  right,"  are  to  be  found  in  the  88th  section 
of  the  1  &  2  Vict  c.  110.  The  125th  section  of  the  same  act  also 
illustrates  this  view  of  the  case.  In  like  manner  the  words  of  the 
89th  section,  "  for  his  use  and  benefit,"  assist  in  the  interpretation 
of  the  section  in  question.  The  defendant,  Earle,  has  transferred  the 
property  in  the  shares  to  Mr.  Cockell ;  he  further  has  parted  with  the 
certificates  of  them,  he  has,  therefore,  done  every  thing  to  take  the 
property  out  of  himself.  The  52d  section  of  the  Joint-stock  Compa- 
nies Registration  Act,  7  &  8  Vict.  c.  110,  makes  the  certificate  primd 
facie  evidence  of  the  title  of  the  shareholder  to  the  share.  The 
54th  and  other  sections  may  be  relied  on  by  the  other  side ;  but  these 
clauses  were  enacted  merely  for  the  protection  of  the  several  compa- 
nies. He  referred  to  Robinson  v.  BurbidgCy  19  Law  J.  Rep.  (n.  s.) 
C.  P.  242;  s.  c.  1  L.  M.  &  P.  94;  Fortescue  v.  Bamett, 2  Myl.  &  K. 
36  ;  s.  c.  2  Law  J.  Rep.  (n.  s.)  Chanc  106 ;  Burnes  v.  Pennelly  2  H.  L 
Cas,  497 ;  London  and  Brighton  Railway  Company  v.  Faircloughy  2 
Man.  &  G.  674;  s.  c.  10  Law  J.  Rep.  (n.  s.)  C.  P.  133;  Doe  d.  HuU 
V.  Greenhill,  4  B.  &  Aid.  684 ;  Smith  v.  Smith,  2  Cr.  &  ]VL  231 ;  s.  c 
nom.  Smith  v.  Masterman,  3  Law  J.  Rep.  (n.  s.)  Exch.  42.  This  is 
a  case  of  reputed  ownership.  Nelson  v.  The  London  Assurance 
Company f  2  Sim.  &  S.  292,  and  Ez  parte  Watkinsj  2  Mont  &  Ayr. 
348. 

Bovill,  for  Elderton.  The  "l4th  section  of  the  1  &  2  Vict  c  110, 
does  not  apply,  and  no  order  to  charge  stock  can  be  made  where  it 
stands  in  the  name  of  the  party  himself,  and  also  another.  That 
section  is  intelligible  if  it  is  made  to  apply  to  that  property  only  in 
which  the  party  is  interested.  There  was  a  bond  fide  debt  due  from 
Earle  to  Cockell  and  Elderton,  and  the  latter  are  equitable  mortgagees. 
The  phrase,  ''standing  in  his  name  in  his  own  right,"  means  standing 
in  his  own  sole  right 

M  Smith,  for  the  plaintiffs,  was  not  called  upon. 
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Martin,  B.^  This  order  for  charging  the  stock  must  be  made 
absolute.  The  defendant  appears  on  the  register  of  the  company,  as 
the  owner  of  the  shares.  He  has  power  to  transfer  the  shares  in  a 
certain  specified  mode,  but  until  his  name  is  erased  from  the  register 
of  shareholders,  he  is  bound  to  pay  all  calls  and  entitled  to  all  the 
benefits  belonging  to  the  shares.  The  question  is,  whether  these 
shares  are  standing  in  the  defendant's  name  in  his  own  right  If  he 
were  a  trustee  merely,  and  had  been  so  originally,  a  doubtful  ques- 
tion might  arise.  Here  the  defendant  is  entitled  to  the  shares  as 
against  every  one.  Then  a  creditor  obtains  a  judgment,  and  desires 
to  be  put  in  the  same  situation  as  the  debtor.  If  the  shares  are  not 
sufficient  to  satisfy  the  claim,  the  debtoi'  gets  nothing ;  but  if  they 
are  sufficient  to  pay  the  charge  of  the  creditor,  the  debtor  is  entitled 
to  the  surplus  so  standing  in  his  name.  The  decision  works  no  hard- 
ship to  the  clients  of  Mr.  Bovill  and  Mr.  Keane,  except  in  this  respect, 
that  it  is  hard  that  they  should  be  drawn  into  equity  for  the  purpose 
of  obtaining  relief.  The  15th  section  of  the  1  &  2  Vict.  c.  110,  con- 
firms this  view  of  the  case,  as  it  enacts  that  no  disposition  of  stock, 
as  shares  by  a  judgment  debtor,  after  a  conditional  order  has  been 
obtained,  shall  be  valid  as  against  a  judgment  creditor.  The  case 
referred  to,  which  was  decided  upon  the  Statute  of  Frauds,  was 
difierent,  as  in  that  case  there  was  another  trust  to  be  performed  with 
reference  to  the  property  taken  in  execution.  The  objects  of  the 
Stock-jobbing  Act  are  also  very  different  from  the  statute  in  ques* 
tion.  The  intention  of  that  act  was  to  provide  that  the  party  who 
might  sell  the  stock  should  have  dominion  over  the  thing  that  he 
sold.  Again,  the  reputed  ownership  in  the  Banicrupt  Act,  which  has 
been  referred  to,  has  no  bearing  on  the  point,  or  if  it  has,  it  is  iiJIfavor 
of  the  plaintiffs.  The  words  in  the  88th  and  89th  sections  of  the 
1  &  2  Vict  c.  110,  although  somewhat  similar  to  the  language  of  the 
14th  section,  are  yet  used  in  a  different  sense.  The  decisions  of 
The  London  and  Brighton  Railway  Campany  v.  Fairclovgh  and 
Barnes  v.  Pennell,  are,  no  doubt,  quite  correct 

M.  Smith  asked  for  costs,  citing  Dempster  v.  Earl  of  OlengMy  4 
Irish  Jurist,  20. 

Martin,  B.     The  rule  will  be  absolute,  without  costs. 

RtUe  absolute^  without  costs. 


^  His  lordship  sat  apart  from  the  rest  of  the  court 
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Freeoard  V.  Barnes  and  Barton.^ 

June  3,  1852. 

Trespass  or  Case  —  False  Imprisonment — County  and  Parish  Cbn- 
stable  —  Warranty  Construction  of —  24  Oeo.  2.  c.  44,  s.  8. 

Trespass  for  false  imprisonment  The  defendant  Barnes  having  obtained  a  warrant  to  seardi 
the  plaintiiF  's  house,  and  to  apprehend  him  on  a  charge  of  felony,  the  warrant  being 
headed  "  To  the  constable  of  D.,  in  the  county  of  W^'  deliyered  it  to  the  defendant  Bar- 
ton, a  county  constable,  appointed  under  the  2  &  3  Vict  c.  93,  who  executed  it  within  the 
parish  of  D.,  by  apprehending  the  plaintiff'.  The  action  was  not  brought  until  the  expira- 
tion of  six  months  from  the  tmie  or  the  act  committed :  -^ 

Hddy  first,  that  trespass  was  the  proper  form  of  action ;  secondly,  that  the  parish  constable 
of  D.,  and  not  the  defendant  Barton,  was  the  proper  party  to  execute  the  warrant,  bat  that 
Barton  was  protected,  the  action  not  having  been  brought  against  him  within  six  nxmthi, 
pursuant  to  the  24  Geo.  2,  c.  44,  s.  8,  and  that  the  other  defendant  was  liable. 

Trespass,  for  assaulting  and  imprisoning  the  plaintiff. 

Plea—  Not  guilty  by  statute. 

At  the  trial,  before  Talfourd,  J.,  at  the  last  Wiltshire  spring  assi- 
zes, the  facts  were  as  follows :  —  The  plaintiff  was  an  inkeeper  resid- 
ing at  Dauntsey,  in  Wiltshire ;  the  defendant,  Barnes,  was  a  wharfinger 
living  in  the  same  place ;  and  the  other  defendant.  Barton,  was  a 
county  police  constable,  appointed  under  the  2  &  3  Vict  c.  93,  s.  8, 
and  was  attached  to  the  district  in  which  Dauntsey  was  situated. 
The  defendant,  Barnes,  having  lost  two  lamps,  applied  for,  and  ob- 
tained a  warrant,  to  search  the  premises  of  the  plaintiff,  and  also  to 
apprAend  him.  The  warrant,  which  was  headed  "  Wilts,  to  wit," 
was  directed  <^  To  the  constable  of  Dauntsey,  in  the  said  county,  and 
was  delivered  by  Barnes  to  Barton  to  be  executed."  The  policeman, 
Barton,  having  proceeded  to  the  plaintiff's  premises,  and  obtained  the 
lamps  from  the  plaintiff's  wife,  afterwards,  on  being  told  by  the  otiier 
defendant  to  do  his  dutv,  apprehended  the  plaintiff,  and  took  him  be- 
fore a  magistrate,  by  whom  he  was  discharged.  The  defendants  jus- 
tified under  the  1  &  2  Will.  4,  c.  41;  2  &  3  Vict  c.  93;  3  &4  Vict 
c.88;  and  21Jac.  1,  c.  12. 

The  action  not  having  been  brought  until  after  the  expiration  of 
six  months  from  the  act  committed,  it  was  contended  on  behalf  of 
the  defendants,  that  the  action  had  been  brought  too  late  with  refer- 
ence to  the  24  Geo.  2,  c  44,  s.  8,  and  that  the  plaintiff  ought  to  be  non- 
suited. The  learned  judge  was  of  that  opinion,  and  a  nonsuit  was 
entered,  leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  ver- 
dict for  hinpi  for  15L 

Kinglake  having  obtained  a  rule  nisi  accordingly,  cause  was  shown 
by— 

Orowder  and  Hodgesy  for  Barnes,  and  by  Sladey  for  Barton.   First 
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the  action  ought  to  have  been  case  and  not  trespass.  Elsee  v.  Smithy 
1  Dowl.  &  Ry.  97 ;  Barber  v.  Rollinson,  1  Cr.  &  M.  330 ;  s.  c.  2  Law 
J.  Rep.  (n.  s.)  Exch.  101;  Brovm  v.  Chapman^  6  Com.  B.  Rep.  365; 
s.  c.  17  Law  J.  Rep.  (n.  s.)  C.  P.  329 ;  and  West  v.  Smallwood,  3  Mee. 
&  W.  418 ;  8.  c.  7  Law  J.  Rep.  (n.  s.)  Exch,  144.  Secondly,  it  will 
be  contended,  on  behalf  of  the  plaintiff,  that  the  warrant  was  bad, 
and  afforded  no  justification  to  the  defendants,  inasmuch  as  it  was 
directed  to  the  constable  of  Dauntsey,  which  means  the  parii^h  consta- 
ble, and  that  it  could  not  lawfully  be  executed  by  the  defendant,  Bar- 
ton, who  was  a  county,  and  not  the  parish,  constable  of  Dauntsey. 
Both  defendants,  however,  are  protected ;  for  the  defendant,  Barnes, 
was  acting  in  aid  of  the  constable,  who  was  thought  by  him  to  be  the 
proper  party  to  execute  the  warrant,  and  the  defendant.  Barton,  also, 
reasonably  apd  bond  fide  thought  he  was  entitled  to  execute  it,  and 
having  so  acted,  was  entitled  to  the  protection  of  the  24  Geo.  2,  c 
44,  s.  8,  which  enacts  that  actions  must  be  brought  against  consta- 
bles and  others  within  six  months  "  from  the  act  committed." 

Kinglake^  Serg.,  (F.  Edwards  with  him),  in  support  of  the  rule,  was 
stopped  as  to  the  point  relating  to  the  form  of  the  action.  The  ques- 
tions in  this  case  are,  whether  the  defendants  are  entitled  to  the  pro- 
tection of  the  statute,  and  what  is  the  true  construction  of  the  warrant. 
This  warrant  is  directed  to  the  constable  of  Dauntsey ;  that  means 
the  parish  constable  of  Dauntsey.  The  defendant  Barton,  therefore, 
who  was  a  county  constaUjf,  was  not  entitled  to  execute  it.  In  The 
King-  V.  Weirj  1  B.  &  C.  288,  the  law  was  laid  down,  that  if  a  war- 
rant be  directed  to  a  constable  by  name,  he  may  execute  it  anywhere 
within  the  jurisdiction  of  the  magistrate,  but  if  it  is  delivered  .to  him 
by  his  name  of  office,  he  can  execute  it  only  in  flie  parish  of  which 
he  is  a  constable.  In  the  present  case,  the  defendant  Barton,  being 
a  county  constable,  was  not  authorized  to  act  at  all ;  at  all  events,  the 
other  defendant  Barnes  is  liable.  He  cited  and  referred  to  5  Geo.  4, 
c.  18,  s.  6, 11  &  12  Vict.  c.  42,  5  &  6  Vict  c.  109,  2  &  3  Vict  c.  43,  s. 

8,  3  &  4  Vict  c.  88,  s.  27,  and  Partem  v,  Williams,  3  B.  &  Aid.  330. 

Alderson,  B.  I  thinic  this  rule  ought  to  be  made  absolute  against 
the  defendant  Barnes,  and  that  my  brother  Kinglake  must  give  up  the 
rule  as  regards  the  defendant  Barton.  The  parties  ought  to  have  fol- 
lowed the  direction  of  the  warrant,  which  shows  that  the  parish  con- 
stable was  the  proper  party  to  execute  it  The  defendant  Barton  is 
nevertheless  within  the  protection  of  the  act,  24  Geo.  2,  c.  44,  s.  8, 
which  requires  that  actions  against  constables  shall  be  brought  within 
six  months  from  the  time  of  the  act  committed.  It  is  sufficient  if  the 
constable  means  to  act  under  the  warrant,  and  does  not  intencl  to  use 
it  colorably. 

Platt,  B.,  concurred, 

Martin,  B.     I  am  of  the  same  opinion.     The  11  &  12  Vict  c.  42, 

9.  12,  leaves  no  doij^t  on  the  point     The  defendant  Barton",  in  one 
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sense,  answered  the  description  in  the  warrant,  as  it  was  directed  to 
the  constable  in  Dauntsey,  in  which  district  be  had  authority  as  a 
constable.  The  other  defendant  was  not  constable  of  Dauntsey  at 
all.  The  party  who  executes  the  warrant  ought  to  be  the  person  who 
appears  on  the  face  of  it  to  have  authority  to  execute  it.  But  the 
defendant  Barton  is  nevertheless  entitled  to  the  protection  of  the 
statute. 

Rule  absolute  accordinghf. 


Grinham  and  another  r.  Carp  and  others.^. 

May  22,  1852. 

Friendly  Societies  Act,  13  ^  14  Vict.  c.  115,5.  22 —  County  Courts 
Jurisdiction  of-^  Arbitration. 

By  the  32d  rale  of  a  friendly  society  established  in  1836,  it  was  provided,  that  if  any  dispute 
should  arise  between  any  officers  of  the  society,  or  between  any  other  members  and  aaj 
officer,  it  should  first  be  referred  to  the  committee,  and  if  their  dedsion  should  not  be  aatif- 
factory,  then  to  arbitrators,  pursuant  to  the  10  Geo.  4,  c.  56,  s.  27.  In  1839,  a  reaerred 
fund,  consisting  of  subscriptions,  was  established,  and  was  regulated  by  a  new  rnle,  called 
the  38th  rale,  which  provided  that  every  dispute  should  be  referred  to  arbitration  in  ihe 
manner  provided  bv  the  rale  of  the  society.  In  lW>)  this  rnle  wag  expanded.  The 
Fricndlv  Sociotics  Act,  13  &  14  Vict.  c.  115,  s.  22,  en^ts  that  if  any  dispute  shiOl  arise  be- 
tween the  members  or  person  claiming  under  or  on  account  of  any  member  of  any  society 
established  under  this  act,  and  the  trustees,  kc^  or  committee,  it  shall  be  settled  as  the 
rules  of  the  society  shall  direct ;  but  if  the  dispute  be  such  that,  for  the  settlement  <^  it, 
recourse  must  be  had  ta  a  court  of  equity,  it  may  be  referred  to  the  judge  of  the  comty 
court  An  action  having  been  brought  in  the  county  court  by  the  committee  of  the  sodecy 
against  the  trustees  to  recover  the  amount  of  the  reserved  fand :  — 

Beld^  that  this  was  a  dispute  provided  for  by  the  27th  section  of  the  13  &  14  Vict  c  1 1 5,  and 
that  it  might  be  referred  to  arbitration  under  the  32d  rule  of  the  society;  diat  it  was  not  a 
dispute  requiring  to  be  settled  bv  a  court  of  equity ;  that  the  county  court,  therefore,  had 
no  jurisdiction,  and  a  writ  of  prohibition  ought  to  he  awarded. 

This  was  a  rule  calling  upon  the  plaintiflfs  in  the  county  court,  to 
show  cause  why  a  prohibition  should  not  issue  to  the  judge  of  the 
County  Court  of  Kent,  at  Tunbridge  Wells,  to  stay  all  further  pro- 
ceedings in  a  plaint  of  Grinham  and  another  \.  Card  and  anotkery  Trus- 
tees of  the  Frant  Friendly  Society. 

By  the  32d  rule  of  that  society,  which  was  established  in  1836,  it 
was  directed,  "that  if  any  dispute  or  difference  shall  arise  between  any 
officers  of  this  society,  or  between  any  other  member  and  any  oflScer 
or  officers,  it  shall  be  first  referred  to  the  committee,  or  such  of  them  as 
shall  not  be  personally  interested  therein,  and  if  the  decision  of  such 
committee  shall  not  be  satisfactory  to  all  parties  concerned,  then  refer- 
ence shall  be  made  to  arbitrators,  pursuant  to  the  10  Gteo.  4,  c  56,  s. 
27."     In  1839,  a  fund,  called  the  reserved  fund,  was  established,  con- 
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sistiog  of  the  accumulation  of  subscriptions  of  honorary  members. 
The  application  of  this  fund  was  regulated  by  a  new  rule  called  the 
38th  rule.  In  1847,  this  rule  was  altered,  and  the  application  of  the 
trust  fund  was  also  altered,  payments  being  directed  by  it  to  be  made 
pursuant  to  a  certain  scale.  It  also  directed,  "  that  if  any  diflference 
or  dispute  shall  arise  touching  this  fund,  or  the  construction  of  this 
rule,  the  same  shall  be  referred  to  arbitration  in  the  manner  specified 
by  the  rule  of  this  society."  On  the  10th  of  July,  1850,  this  38th 
rule  was  expunged,  and  a  different  distribution  made  of  the  reserved 
fund.  A  similar  alteration  was  made  on  the  12th  of  August,  1850. 
The  Friendly  Societies  Act,  13  &  14  Vict  c.  115,  s.  22,  enacts,  « that 
if  any  dispute  shall  arise  between  the  members,  or  person  claiming 
under  or  on  account  of  any  member,  of  any  society  or  branch  estab- 
lishment under  this  apt,  and  the  trustees,  treasurer,  or  other  officer  or 
committee  thereof,  it  shall  be  settled  in  such  manner  as  the  rules  of 
the  society  or  branch  shall  direct,  and  the  decision  so  made  shall  be 
binding  and  conclusive ;  but  if  such  dispute  shall  be  of  such  kind 
that,  for  the  settlement  of  it  according  to  the  laws  now  in  force,  re* 
course  must  be  had  to  one  of  her  majesty's  courts  of  equity,  or  to  the 
Coutt  of  Session,  it  may  be  referred  at  the  option  of  either  party  to 
the  judge  of  the  county  court,"  &c.  Th^  action  was  brought  in  the 
county  court  by  the  members  of  the  committee  of  the  Frant  Friendly 
Society,  to  recover  from  the  defendants,  who  were  trustees  of  the  same 
society,  the  sum  of  186/.,  being  the  reserved  fund  in  their  hands.  The 
trustees  refused  to  part  with  the  fund,  alleging  that  they  were  not 
authorized  so  to  do.  The  judge  of  the  county  court  gave  judgment 
for  the  plaintiffs  for  the  whole  amount  claimed,  whereupon  the  pre- 
sent rule  for  a  prohibition  was  obtained. 

Hawkins  showed  cause.  This  question  arises  upon  the  22d  section 
of  the  13  &  14  Vict.  c.  115,  which  enacts,  "  that  if  any  dispute  shall 
arise  between  the  members,  or  person  claiming  under  or  on  account 
of  any  member,  of  any  society,  or  branch  established  under  this  act, 
and  the  trustees,  treasurer,  or  other  officer  or  committee  thereof,  it 
shall  be  settled  in  such  manner  as  the  rules  of  such  society  or  branch 
shall  direct,  and  the  decision  so  made  shall  be  binding  and  conclusive  ; 
but  if  such  dispute  be  of  such  a  kind  that,  for  the  settlement  of  it 
according  to  the  laws  now  in  force,  recourse  must  be  had  to  one  of 
her  majesty's  courts  of  equity,  it  may  be  referred  at  the  option  of 
either  party  to  the  judge  of  the  county  court."  The  present  is  not 
such  a  dispute  as  could  be  <<  settled  as  the  rules  of  the  society  shall 
direct,"  because  the  38th  rule,  which  directs  that  disputes  shall  be 
referred  to  arbitration,  has  been  expunged  by  the  rule  of  the  12th  of 
August ;  and  the  defendants  cannot  fall  back  upon  the  ■32d  rule, 
because  that  rule  was  made  in  1836,  at  which  time  the  reserved  fund 
had  no  existence,  not  having  been  created  till  1839. 

[Alderson,  B.     The  parties  may  go  back  to  the  32d  rule  of  the 

society,  which  directs,  that  in  case  a  dispute  shall  arise  between  any 

officers  of  the  society,  or  between  any  other  member  or  ady  officer,  it 

shall  first  be  referred  to  the  committee,  and  then  to  arbitration,  pursu- 

voL.  XIV.  34 
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ant  to  the  10  Geo.  4,  c.  56.  Here  is  a  general  power  given  to  aettie 
all  disputes,  present  and  future.  No  matter  is  to  go  to  the  county 
court  judge  but  what  belongs  to  a  court  of  equity.  That  is  clear 
from  the  22d  section.  Why,  then,  need  the  parties  have  gone  into 
the  county  court  at  all  ?  ] 

In  this  case  the  committee  are  the  plaintiff  in  the  county  court, 
and  are  parties  to  the  dispute.  The  matters  in  difference  cannot  be 
referred  to  themselves.  This  is  not  such  a  dispute  as  is  contemplated 
by  the  32d  rule.  No  action  at  law  could  be  maintained  between 
these  parties.  Their  only  remedy  would  be  in  equity,  and  that  being 
the  case,  the  county  court  has  jurisdiction. 

Honyman,  contra,  was  not  called  upon. 

Per  Curiam.^ 

The  rule  must  be  absolute ;  but  the  question  being  one  of  some 
nicety,  and  it  being  the  case  of  an  appeal  against  the  decision  of  a 
judge,  there  will  be  no  costs. 

Rule  absolute^  without  costs. 


MiCHESON   V.    NlCOL.^ 
Jane  5,  1852. 

Skip  and  dipping  ^-  Freight —  Charter-Party  —  Agent  ^ —  Taking  to 

Goods. 

The  defendant  chartered  a  ship  to  brin^  from  Bombay,  at  3/.  5«.  per  ton,  a  carco,  not  bemg 
his  own,  but  for  the  purpose  of  makmg  a  profit  on  an  increased  rate  of  freight  The  de< 
fendant's  agents  filled  the  carrying  part  of  the  vessel  and  then  the  cabin  with  their  own  ^oods, 
which  were  consigned  to  the  defendant,  as  their  factor,  for  sale.  There  was  contradictory 
evidence  as  to  the  amount  to  be  paid  for  the  cabin  freight  The  defendant  refused  to  pay 
the  plaintiff  more  than  3/.  5s.  per  ton  for  the  freight  or  the  cabin  goods,  but  had  charged 
his  agents  with  the  payment  of  7/.  per  ton,  and  had  allowed  them  commission  at  that  rate: 
The  goods  having  been  stopped  for  the  non-payment  of  a  bill  of  exchange,  given  in 
respect  of  them,  the  defendant,  after  the  commencement  of  the  action,  the  bill  haymg  been 
paid,  obtained  possession  of  the  goods :  — 

Hdd^  first,  that  the  judge  rightly  directed  the  jury  that,  although  the  defendant's  agents  at 
Bombay  had  no  authority  to  put  the  goods  into  the  cabin,  yet  if  they  did  so,  and  the 
defendant  on  the  ship's  arrival  took  to  them  and  received  the  freight,  he  was  boond  to  paj 
the  plaintiff  the  current  freight,  and  was  not  confined  to  the  charter  freight  of  3/.  5«.  per 
ton :  and,  secondly,  that  the  action  was  not  brought  too  soon,  for  that  the  taking  to  the 
cabin  cargo  for  the  purpose  of  obtaining  the  freight  rendered  the  defendant  liable  irreqwe- 
tively  of  the  possession  obtained  after  action  brought 

Assumpsit  to  recover  the  sum  of  336t  175.  4dL  for  the  freight  of 
goods  from  Bombay  to  London. 


1  Pollock,  C.  B.,  Alderson,  B.,  Platt,  B.,  and  Martik,  B. 
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The  defendant  pleaded,  except  as  to  156/.  I85.,  non  assumpsit^  and 
as  to  156/.  IBs,  payment  into  court 

At  the  trial,  before  Martin,  B.,  at  the  Guildhall  Sittings  after  Mi- 
chaelmas  term  last,  the  facts  were  as  follows: — The  defendant,  a 
London  merchant,  had  chartered  a  ship  from  the  plaintiif,  a  ship- 
owner, to  bring  home  a  cargo  from  Bombay,  at  the  rate  of  3/.  5s,  per 
ton.  The  terms  of  the  charter-party  were,  that  the  vessel  was  to 
load  from  the  factors  of  the  freighter  "  a  full  and  complete  cargo  of 
legal  merchandise,  with  such  quantity  of  goods  applicable  for  broken 
stowage  as  the  master  may  require,  which  full  cargo  the  freighter 
binds  himself  to  ship,  not  exceeding  what  she  can  reasonably  stow 
and  carry,  over  and  above  her  tackle,"  &c. 

The  charter-party  was  made  by  the  defendant,  not  for  the  purpose 
of  bringing  home  any  cargo  of  his  own,  but  on  the  speculation  of 
making  a  profit  by  the  charter,  by  reason  of  his  obtaining  an  increased 
rate  of  freight  The  ship  was  at  Bombay,  and  the  cargo  was  put  on 
board  by  the  agent  of  the  defendant  there,  sufficient  to  fill  all  the  car- 
rying part  of  the  vessel.  The  captain  of  the  ship  then  proposed  to 
fill  the  cabin  and  to  bring  a  cargo  to  England  in  it  There  was  con- 
tradictory evidence  between  the  captain  and  one  of  the  defendant's 
agents,  as  to  what  took  place  on  this  subject,  the  captain  stating  that 
the  agents  agreed  with  him  to  pay  freight  after  the  rate  of  11,  per 
ton  for  the  goods,  the  agent  asserting  that  this  was  not  so,  and  that 
the  rate  of  freight  was  to  be  arranged  in  England.  The  cabin  was 
filled  with  goods,  the  property  of  the  defendant's  agents,  which 
were  consigned  to  him  for  sale  as  their  factor.  The  goods  could 
not  have  been  brought  home  in  the  cargo  part  of  the  ship.  The 
bill  of  lading  was  annexed  to  the  bill  of  exchange  drawn  by  the 
agents  upon  the  defendant,  which  bill  of  exchange  was  sold  to  the 
East  India  Company,  with  the  bill  of  lading  annexed,  as  security  for 
its  due  payment  The  ship  arrived  in  England  and  the  goods  were 
put  in  a  warehouse  under  a  stop  for  freight.  After  arrival  the  plain- 
tiff demanded  payment  after  the  rate  of  7/.  per  ton,  which  the  defend- 
ant refused  to  pay,  insisting  that  he  was  entitled  to  fill  the  cabin  as 
well  as  any  other  part  of  the  ship  at  the  rate  of  3/.  5^.  The  defend- 
ant had  charged  his  agents  in  his  account  with  freight  after  the  rate 
of  IL  for  the  goods,  and  had  allowed  them  commission  for  procuring 
the  freight  for  him  at  the  same  rate.  The  bill  of  exchange  pledged 
with  the  East  India  Company  having  been  afterwards  paid,  the 
defendant  subsequently  to  the  comitlencement  of  the  action,  obtained 
possession  of  the  bill  of  lading  from  the  East  India  Company,  and 
also  a  transfer  of  the  goods  to  him  at  the  dock  warehouse.  The 
money  paid  into  court  was  intended  to  cover  the  amount  of  cabin 
freight  at  the  rate  of  3/.  5^.  per  ton. 

For  the  defendant  it  was  contended,  that  the  agents  had  no  author- 
ity to  make  a  contract  for  the  defendant  to  bring  home  their  goods, 
the  only  authority  which  they  possessed  being  a  letter  from  the  de- 
fendant, which,  it  was  contended,  was  insufficient  for  this  purpose. 
The  learned  judge  was  of  this  opinion,  and  he  told  the  jury  that  if 
the  agents  at  Bombay,  although  they  had  no  authority  from  the 
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defendant,  nevertheless  acting  as  if  they  had,  put  the  goods  into  tiie 
cabin,  and  the  defendant,  on  the  arrival  of  the  ship  in  England,  took 
to  these  goods  so  brought  home  in  the  ship,  and  received  the  freight 
which  he  was  entitled  to,  he  was  bound  to  pay  the  plaintiff  the  rate 
o£  freight  current  at  that  time  from  Bombay  to  En^and,  and,  there- 
fore, that  the  plaintiff  was  not  confined  to  the  charter  freight  of  SL  Of. 
per  ton.  It  was  also  contended  for  the  defendant  that  the  action 
was  brought  too  soon ;  that  until  the  defendant  got  possession  of  the 
goods  he  was  not  liable,  and  that  he  did  not  obtain  possession  of 
8iem  until  he  received  them  from  the  East  India  Company,  ^nrfaich 
was  after  action  brought  The  learned  judge  overruled  the  objection, 
and  directed  the  jury  that  the  taking  to  the  goods,  which  rendered 
the  defendant  liable  to  the  freight,  was  the  taking  to  the  cabin  cargo 
for  the  purpose  of  obtaining  the  freight,  and  was  irrespective  of  the 
possession  obtained  after  action  brought  The  jury  found  a  verdict 
for  the  plaintiff. 

Bramwell  having  obtained  a  rule  nisi  for  misdirection, 

Crowder  and  Needham  showed  cause.  The  judge  rightly  directed 
the  jury.  It  is  trae  the  defendant  was  not  the  owner  of  the  goods: 
but  he  dealt  with  them  as  his  property,  and  accepted  them  as  tlie 
consignee.  This  is  a  question  of  ratification  and  adoption.  The 
defendant  ratified  the  act  of  his  agents  at  Bombay,  for  he  paid  them 
commission  on  freight  at  the  rate  of  7/.,  and  he  dealt  with  the  goods 
as  his  own  before  the  action  was  brought 

Bramwell  and  WtUes^  contrk  The  judge  misdirected  the  jury. 
The  defendant  was  not  the  owner  of  the  goods,  and  they  did  not 
come  into  his  possession  until  after  the  action  was  brought 

Cur.  cuiv.  vulL 

The  judgment  of  the  court  was  now  delivered  by  — 

Pollock,  C.  B.  After  stating  the  facts  as  above  set  forth,  the 
learned  judge  proceeded.  We  think  that  in  this  case  the  direction 
was  perfectly  right  The  defendant  was  not  entitled  under  the  ohar- 
ter  to  fill  up  the  cabin  at  all,  but  he  insisted  on  taking  and  did  take, 
the  benefit  of  it,  and  actually  g<3t  paid  11,  per  ton  in  respect  of  the 
freight  of  gpods  carried  home  in  it  It  is  true  he  insisted  that  he 
had  a  right  to  have  the  benefit  of  the  cabin  at  3^  55.  per  ton,  but  in 
that  he  was  in  the  wrong.  He  had  no  such  right  The  plaintiff 
insisted  that  he  was  entitled  to  have  freight  IL  per  ton,  which  he 
alleged  the  authorized  agents  for  the  defendant  at  Bombay  con- 
tracted to  pay ;  but  he  also  was  in  error  in  this,  because  we  think 
the  agents  at  Bombay  were  not  authorized  to  make  the  contract,  even 
if  they  did  make  it,  as  to  which  there  was  contradictory  evidence. 
What  is  then  the  legal  consequence?  Why,  that  the  defendant 
must  pay,  in  respect  of  the  benefit  obtained  by  him,  the  fair  value  of 
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such  benefit,  or  in  other  words,  the  current  rate  of  freight  at  the  time 
of  the  lading  on  board  at  Bombay.  It  is  what  the  jury  have  found 
him  to  be  liable  to  under  the  direction  of  the  judge.  The  second 
objection  was,  that  the  action  was  brought  too  soon.  This  arose 
upon  a  piece  of  evidence  given  by  the  plaintifii  as  follows :  The  bill 
of  lading,  as  has  been  observed,  was  pledged  to  the  East  India  Com* 
pany,  and  after  the  action  was  brought,  the  bill  of  exchange  having 
been  paid,  the  defendant  obtained  possession  of  the  bill  of  lading  to 
the  East  India  Company,  and  the  goods  were  transferred  to  him, 
namely,  at  the  dock  warehouse ;  and  it  was  insisted  that  until  he 
got  possession  of  the  goods  he  was  not  liable,  and  that  at  all  events 
there  was  misdirection  to  the  jury  as  to  the  point  that  the  possession 
of  the  goods  which  the  defendant  then  obtained  was  actual  posses- 
sion for  the  purposes  of  sale  as  factor  for  his  Bombay  agent,  but  the 
possession  or  taking  to  the  goods  which-  rendered  him  liable  to  the 
freight,  was  the  taking  to  the  goods  as  the  cargo  brought  home  for 
him  in  the  cabin  of  the  ship  for  the  purpose  of  obtaining  the  freight ; 
it  was  wholly  irrespective  of  the  actual  possession  obtained  after  the 
action  brought  This  was  the  taking  to  the  goods  relied  upon  by  the 
learned  judge,  and  we  think  the  jury  acted  under  no  misapprehension 
on  the  subject,  but  understood  perfectly  the  question  presented  to 
them.    The  rule,  therefore,  will  be  discharged. 

Rule  discharged. 


Horton  v.  The  Westminster  Improvement  Commissioners.^ 

June  12,  1852.  * 

Judge^s  Order y  Construction  of — "  Upon  Payment  of  Costs,^^  Meaning 
of —  Contract  —  Condition. 

On  the  19th  of  March  previously  to  the  Surrey  spring  assizes,  the  defendants  obtained  a 
jndge^s  order,  in  substance  as  fx>llows :  —  That  the  pUuntiff  should  show  the  defendants 
certain  letters  within  ten  days,  and  that  the  defendants  should  be  at  liberty  to  take  co]>ies  ; 
that  if  the  plaintiff  should  not  be  able  to  produce  the  letters  ho  should  make  an  affidavit  to 
dtat  effect  within  ten  days,  and  that  in  default  thereof  all  further  proceedings  be  stayed 
till  paytnent :  that  the  venue  be  changed  to  Middlesex,  on  payment  of  costs,  become  miit- 
Wss  by  such  change  of  venue;  and  that  the  time  for  inspection  under  the  order  of  the  13th 
of  MMt:h  be  also  enU^eed  for  ten  days.  The  venue  not  having  been  changed  by  the  de- 
fendants, was  afterwards  changed  by  the  plaintiff: — 

fleW,  that  the  defendants  were  liable  to  pay  the  costs,  which  had  become  fruitless  by  the 
<*Mige  of  venue,  the  words  "upon  payment  of  costs  **  being,  under  the  circumstances  of 
the  case,  words  of  agreement  and  not  words  of  condition. 

This  was  a  rule  calling  upon  the  defendants  to  show  cause  why 
they  should  not  pay  the  ]^aintiff  his  costs  under  the  following  circum- 
stances. 


1 21  Law  J.  Bep.  (n.  s.)  Exch.  825. 
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On  the  19th  of  March,  the  defendants  obtained  the  following  judge's 
order :  — 

"  Horton  v.  the  Westminster  Improvement  Commissioners.  Upon 
hearing  counsel  on  both  sides,  and  reading  the  affidavit  of  G.  J.  Ma- 
hew  and  the  affidavit  of  W.  Mackenzie,  the  affidavit  of  J.  V.  Jagger 
and  the  affidavit  of  S.  L.  Lucena,  I  do  order  that  the  plaintiff  do,  if 
in  his  power,  produce  and  show  to  the  defendants,  their  attorneys  ot 
agents,  a  letter  written  and  sent  by  one  James  Bayley  Farmer,  to  the 
plaintiff,  on  or  about  the  1st  day  of  June,  1851,  a  letter  written  and  sent 
by  one  A.  G.  Pooley  to  the  plaintifi^  on  or  about  the  2d  of  June,  1851, 
within  ten  days ;  and  that  the  defendants  be  at  liberty  to  take  extracts 
or  copies  thereof  on  payment  of  such  costs  as  the  Master  may  tiiink 
fit  on  taxation.  That  if  the  plaintiff  shall  not  be  able  to  produce  the 
letters,  he  shall  make  and  file  an  affidavit  to  that  effect  within  three 
days,  and  that  in  default  thereof  all  further  proceedings  be  stayed 
until  payment  That  the  venue  be  changed  to  Middlesex  on  pajrment 
of  costs  (to  be  taxed)  become  fruitless  by  such  change  of  venue. 
That  the  plaintiff  be  at  liberty  to  demur  generally  to  any  of  the  pleas 
pleaded,  counsel's  fees  to  be  allowed  in  costs,  and  that  the  time  for 
inspection  under  the  order  herein  of  the  13th  of  March,  1852,  be  also 
enlarged  for  ten  days.^ 

The  defendants  not  having  drawn  up  the  order  on  the  morning  of 
the  19th,  the  plaintiff,  between  4  and  5  o'clock  of  the  afternoon  of  that 
day  obtained  a  summons  to  compel  the  defendants  to  abide  by  the 
terms  of  the  order.  Between  5  and  6  o'clock  on  the  afternoon  of  the 
same  day,  the  defendants'  attorney,  drew  up  and  served  upon  the 
plaintiff  the  order  of  the  19th  of  March,  solely,  as  was  stated  in  the 
defendants'  affidavits,  in  consequence  of  the  above-mentioned  sum- 
mons having  been  obtained  by  the  plaintiff  In  consequence  of  the 
order,  the  plaintiff  bad  suspended  his  preparations  for  the  trial  of  the 
cause  at  the  Surrey  assizes.  The  defendants  took  no  steps  towards 
changing  the  venue,  but  the  venue  was  afterwards  changed  to  Middle- 
sex by  the  plaintiff 

BramweU  and  Honyman^  for  the  defendants,  now  showed  cause. 
This  order  is  conditional  only.  It  contains  no  wcwrds  of  agreement 
Its  effect  is  merely  this,  that  if  the  defendants  do  not  pay  the  costs, 
they  do  not  become  entitled  to  change  the  venue.  But  if  they  do  not 
change  the  venue,  they  are  not  bound  to  pay  the  costs.  In  this  case 
the  defendants  did  not  change  the  venue.  It  was  changed  by  the 
plaintiff  The  plaintiff  might  have  demanded  the  costs,  and  if  the 
defendants  had  refused  to  pay  them,  he  might  have  taken  the  cause 
down  for  trial  in  Surrey.  The  plaintiff's  remedy  was  by  trying  the 
cause  in  Surrey  if  the  defendants  refused  to  pay  the  costs,  or  by 
asking  the  judge  who  made  the  order  to  make  it  on  the  terms  that  the 
costs  should,  at  all  events,  be  paid  by  the  defendants.  Field  v.  Satayer^ 
5  Com.  B.  Rep.  844;  s.  c.  17  Law  J.  Rep.  (n.  s.)  C.  P.  211 ;  Pug*  v. 
Kerr,  5  Mee.  &  W.  164 ;  s.  c.  9  Law  J.  Rep.VN.  s.)  Exch.  255;  Price  v. 
Philcox,  7  Dowl.  P.  C.  559,  and  Fricker  v.  Eastman^  11  Eas^  319,  are 
in  point 
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Oarth^  in  support  of  the  rule,  was  stopped  by  the  court 

Parke,  B.  I  think  this  rule  must  be  absolute.  The  words  "  on 
payment  oi  costs  "  may  be  either  words  of  agreement  or  words  im- 
porting a  condition.  In  the  case  of  Pugh  v.  Kerr^  we  considered 
them  to  be  words  of  condition  only.  In  the  present  case  the  time 
that  has  been  suffered  to  elapse  before  the  trial,  and  the  rest  of  the 
order  relating  to  the  inspection  of  the  letters,  show  that  it  was 
intended  that  the  venue  should  be  changed  and  the  costs  paid  abso- 
lutely ;  consequently  the  words  in  the  order,  "  on  payment  of  costs," 
are  words  of  agreement  and  not  words  of  condition  only. 

Pollock,  C.  B.,  Alderson,  B.,  and  Martin,  B.,  concurred. 

Rule  absoltOe. 


Hankin  r.  Bennett.^ 

Jane  26, 1852. 

Bankrupt  Act — 6  Geo.  4,  c.  16,  s.  66 —  Contingent  Debt —  Cbn^fn- 
gent  lAabilUy  —  Bcmkruptcy  Certificate  —  Surety. 

The  defendant  executed  a  bond,  whereby  he  became  liable  as  a  surety  to  pa^  to  the  plaintiff 
SQch  costs  as  the  plamtiff  should  in  dae  coarse  of  law  be  liable  to  pay,  in  case  a  yerdict 
should  pass  for  certain  defendants  in  an  action  of  scire  Jacias ;  wherein  the  now  plaintiff 
sued  as  a  nominal  party.  The  action  on  the  scire  facias  was  tried,  at  the  spring  assizes 
in  1848,  and  a  yerdict  was  found  for  the  then  defendants ;  after  whidi,  in  Easter  term,  a 
rale  nisi  for  a  new  trial  was  obtained.  In  the  Noyember  following,  the  defendant  in  dbe 
present  action  became  a  bankrupt.  In  Hilary  term,  1849,  the  rule  for  a  new  trial  was  dis- 
charged. In  May,  the  defendant  obtained  ms  certificate,  and  in  August,  the  costs  in  the 
action  on  the  scire  fixias  were  taxed,  and  final  judgment  signed  against  the  now  plant- 
tiff:— 

Bdd^  that  the  plaintiff*s  claim  was  not  barred  by  the  defendant's  certificate,  the  debt  not 
being  a  contingent  debt  within  the  6  Geo.  4,  c.  16,  s.  56,  but  only  a  contingent  lia- 
bility. 

Debt.  The  declaration  stated  that  the  defendant,  by  his  bond, 
became  bound  to  the  plaintiff  in  200/.,  subject  to  a  condition  for 
making  the  same  void,  if  one  F.  T.  Gell  and  the  defendant,  or  either 
of  them,  should  pay  to  the  plaintiff  such  costs  as  the  plaintiff  should, 
in  due  course  of  law,  be  liable  to  pay  in  case  a  verdict  should  pass 
for  certain  defendants  in  an  action  of  scire  facias  then  pending,  which 
had  been  brought  by  one  He  Cozens,  in  the  name  of  the  now  plaintiff, 
^8  plaintiff;  that  afterwards,  at  the  Hertfordshire  spring  assizes  in 
1848,  a  verdict  was  found  for  the  defendants  in  the  said  action ;  that  in 
August,  X849,  the  costs  of  the  said  defendants  were  taxed  at  542t  35., 
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which  sum  the  plaintiff  then  became  liable  to  pay  to  the  said  defend- 
ants; that  the  now  defendant  and  the  said  K  T.  Grell  had  not 
paid  to  the  plaintiff  the  said  costs,  whereby  the  bond  became  {sk- 
felted. 

Third  plea,  that  on  the  29th  of  March,  1849,  the  defendant  became 
bankrupt,  and  that  the  cause  of  action  accrued  before  the  bank- 
ruptcy. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after 
Hilary  term,  1850,  the  jury  found  a  verdict  for  the  plaintiff  for  200i, 
subject  to  the  following 

Case.  In  1819,  one  T.  Hankin  entered  up  judgment  against  J.  Smith 
and  John  CJozens,  on  a  warrant  of  attorney  given  to  secure  payment 
of  3,000/.  from  Smith  to  T.  Hankin.  J.  Cozens  died  in  1337,  and 
T.  Hankin  died  soon  after,  having  made  the  plaintiflf  his  executor. 
In  February,  1846,  one  Ide  Cozens,  claiming  to  be  assignee  of  tiie 
judgment  debt  under  an  assignment  from  John  Hankin,  sued  out  a 
sci.fa.  against  the  heirs  and  devisees  of  Smith  for  enforcing  the  judg- 
ment. A  judge,  thereupon,  made  an  order  for  Ide  Cozens  to  give  the 
now  plaintiff  security  for  such  costs  as  the  latter  might  have  to  paj 
in  the  event  of  the  defendants  in  the  sci.f<i.  succeeding  in  that  aetion. 
In  June,  1846,  the  defendant  and  one  F.  T.  Gell  became  security  for 
^00/.,  and  then  executed  the  bond  on  which  this  action  is  brought 
The  condition  of  the  bond  sufficiently  appears  from  the  declaration. 
The  action  on  the  scire  facias  was  tried,  at  the  Hertfordshire  spring 
assizes  in  1848,  when  a  verdict  was  found  for  the  defendants.  In 
Easter  term,  1848,  Ide  Cozens  obtained  a  rule  nisi  for  a  new  trial, 
which  rule  was  in  Hilary  term,  1840,  heard  and  discharged. 

In  November,  1848,  a  fiat  in  bankruptcy  issued  against  the  now 
defendant,  under  which  he  was  adjudged  a  bankrupt,  and  he  obtained 
his  certificate  in  May,  1849.  The  costs  of  the  defendants  in  the  scvre 
facias  were  taxed  at  the  sum  of  542/.  2s.  8rf.,  in  August,  1849,  and 
judgment  was  then  signed  thereon  against  the  now  plaintifil  The 
question  was,  whether  the  plaintiff  was  entitled  to  retain  the  issue 
joined  on  the  last  plea. 

Cleasby^  for  the  plaintiff  (June  9  and  10).  The  plaintiflF  is  entitled 
to  judgment,  for  this  is  not  a  contingent  debt  provable  under  the 
commission,  within  the  6  Geo.  4,  c.  16,  s.  56.  Bire  v.  Moreau,  4  Bing. 
57  ;  8.  c.  5  Law  J.  Rep.  C.  P.  61,  applies.  There  the  defendant 
obtained  a  verdict  in  July,  and  the  plaintiff  became  a  bankrupt  in 
August,  and  judgment  was  obtained  against  him  in  Michaelmas  term 
following,  and  a  certificate  under  the  commission  was  obtained  for 
him  in  the  same  term.  It  was  held,  that  the  plaintiff  was  liable  to 
an  execution  for  the  costs  of  the  action,  notwithstanding  the  6  Geo. 
4,  c.  16,  s.  56. 

[Platt,  B.   What  affidavit  of  debt  could  the  plaintiff  have  made?] 
None.     To  make  it  the  case  of  a  debt  provable  under  the  com- 
mission, it  must  be  provable  at  the  time  of  the  bankruptcy.   Ex  park 
Marshall^  1  Mont.&  Ayr.  118;  s.  c.  3  Law  J.  Rep.  (n.  s.)  Bankr.  37, 
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s  in  point.  The  contingency  must  be  as  to  the  debt  being  payable 
ft  not.  In  re  Willis^  4  Exch.  Rep.  530 ;  s.  c.  19  Law  J.  Rep.  (n.  s.) 
Exch.  30,  shows  that,  under  the  Bankrupt  Act,  a  claim  on  a  guaranty 
or  a  sum  certain  when  due  is  provable  as  a  debt;  and  before  it  is 
lue  is  provable  as  a  debt  due  on  a  contingency.  A  liability  to  rail- 
svay  calls  is  not  a  debt  due  on  a  contingency,  for  the  contingency  is 
not  capable  of  valuation,  and  it  is  uncertain  in  its  nature.  The  South 
Staffordshire  Railway  Company  v.  Bumside,  5  Exch.  Rep.  129 ;  s.  c.  * 
2  Eng.  Rep.  418.  At  the  time  of  the  banifruptcy  in  November,  1848, 
the  rule  for  the  new  trial  in  the  action  of  scire  facias  was  pending. 
The  costs  were  not  taxed  until  August,  1849,  and  until  that  time  it 
could  not  be  ascertained  whether  the  defendants  in  that  action 
would  have  to  pay  or  to  receive  costs.  There  was  no  contingent 
debt ;  there  was  nothing  but  a  contingent  liability. 

C.  E.  Pollockj  for  the  defendant.  The  plaintiff  is  barred  by  the 
defendant's  certificate,  for  the  debt  was  provable  under  the  com- 
mission. The  defendant  became  bound  to  pay  such  costs  to  the 
plaintiff  as  the  plaintiflF  should  become  liable  to  pay  "  in  due  course 
of  law."  The  verdict  was  obtained  in  Hilary  vacation,  1848 ;  the 
ju(%ment,  therefore,  in  due  course  of  law,  might  have  been  obtained 
in  Easter  term  following,  which  was  prior  to  the  bankruptcy. 

I^Platt,  B.  You  undertook  to  indemnify  the  plaintiff  against  the 
nltmiate  costs. 

Martin,  B.     Ide  Cozens  was  dominus  litis,] 

The  plaintiff  Hankin  chose  to  put  himself  into  the  hands  of  Cozens, 
but  the  defendant  is  not  to  be  bound  by  the  acts  of  Cozens.  It  was 
the  duty  of  the  plaintiff  to  procure  the  costs  to  be  taxed  according  to 
the  principle  laid  down  in  Candler  v.  Fuller,  WHIqs,  62.  In  Hodg* 
son  V.  Belly  7  Term  Rep.  97,  the  surety  did  not  become  liable  to  pay 
the  money  in  the  first  instance.  That  was  merely  a  case  of  liability, 
and  yet  it  was  held  that  the  surety  might  have  proved  his  debt  under 
the  commission. 

[Martin,  B.     That  case  was  decided  on  the  ground  of  a  forfeiture 
of  the  bond  having  taken  place.    If,  in  the  present  case,  the  bond  had 
become  forfeited  before  the  bankruptcy,  you  would  be  right] 
The  bond  has  been  forfeited  in  spirit 

[Martin,  B.  The  plaintiff'  did  not  become  liable  until  the  costs 
were  ascertained.] 

He  cited  and  mentioned  Brown  v.  Fleetwood,  5  Mee.  &  W.  19 ; 
8.  c.  8  Law  J.  Rep.  (n.  s.)  Exch.  169 ;  Deacon's  Bankruptcy  Cases, 
last  edit  p.  264 ;  Bouteflour  v.  Coats,  Cowp.  26  ;  Dinsdale  v.  Fames, 
2  B.  &  B.  8,  and  Ex  parte  Harrison,  3  Mont  D.  &  D.  350. 

Cleasby,  in  reply.  The  law  as  to  this  point  is  confined  to  contin* 
gent  debts,  and  does  not  extend  to  contingent  liabilities.  To  make 
it  incumbent  on  the  plaintiff  to  prove  under  the  commission,  some- 
thing  must  exist  that  can  properly  be  caUed  a  debt  There  could  not 
be  any  debt  due  before  the  bankruptcy,  from  the  present  defendant 
to  the  plaintiff,  as  there  never  was  a  debt  due  from  the  wiginal  plain- 
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tiff  to  the  original  defendants  before  the  bankruptcy.  He  cited  and 
referred  to  Taylor  v.  Young,  3  B.  &  Aid.  521 ;  Hinton  v.  Acramanj 
2  Com.  B.  Rep.  367  ^  s.  c.  15  Law  J.  Rep.  (n.  s.)  C.  P.  52,  and  Brough 
V.  Adcock,  7  Bing.  760 ;  s.  c.  9  Law  J.  Rep.  C.  P.  230. 

Cur.  adv.  vuU. 

The  judgment  of  the  court^  was  now  delivered  by 

Martin,  B.  (After  stating  the  facts,  his  lordship  proceeded.)  The 
question  in  this  case  was,  whether  the  action  on  the  bond,  for 
the  purpose  of  recovering  these  costs,  was  barred  by  the  certifi- 
cate ?  We  are  of  opinion  that  it  was  not  The  bond  itself  was  not 
forfeited  at  the  time  when  the  fiat  issued ;  if  it  had  been,  the  question 
would  have  arisen  whether  the  demand  was  provable  under  the 
authority  of  the  case  of  Hodgson  v.  BeU ;  but  it  is  quite  clear  that 
no  action  whatever  could  have  been  maintained  on  the  bond,  on  the 
I4th  of  November,  1848,  when  the  fiaf  issued ;  the  defendant,  there- 
fore, could  derive  no  advantage  from  the  principle  laid  down  in  the 
above  case.  It  was  argued  that  the  liability  continued,  as  the  coo- 
dition  of  the  bond  was  a  debt  payable  on  a  contingency  within  the 
6  Greo.  4,  c.  16,  s.  56,  the  Bankrupt  Act,  which  was  in  force  at  the 
time  when  the  fiat  was  issued  against  the  defendant;  and  that  it  was 
provable  under  the  fiat,  and  a  demand,  therefore,  barred.  We  think, 
however,  this  liability  was  not  a  debt  at  all  within  the  meaning  of 
the  section.  It  was  a  contract  to  indemnify  a  nominal  plaintiff,  whose 
name  was  used  by  a  third  person,  against  such  costs  as  the  plaintiff 
would  become  liable  to  pay  if  the  defendants  obtained  judgment  in 
their  favor.  It  seems  to  us  impossible  to  consider  that  this  is  a  debt. 
It  is  a  contingent  liability,  but  not  a  contingent  debt  The  case  of 
Bire  v.  Moreau  decided  that  the  costs  themselves  would  not  be  a  con- 
tingent debt;  d  fortiori,  we  think  the  contract  to  indemnify  against 
them  could  not  be  one.  Ex  parte  Tindal,  8  Bing.  402 ;  s.  c.  1  Law 
J.  Rep.  (n.  s.)  Chanc.  193.  The  nature  of  debts  payable  on  a  contin- 
gency, provable  under  a  fiat,  was  fully  considered  by  Lord  Chan- 
cellor Brougham,  assisted  by  the  late  Lord  Chief  Justice  Tindal  and 
Justice  Littledale ;  and  there  is  nothing  there  to  be  found  to  support 
the  view  that  such  a  liability  as  the  present  is  provable  under  the 
56th  section  of  the  late  act  In  the  case  of  Morrison  v.  Glover, 
4  Exch.  430 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Exch.  20,  decided  in  1849,  the 
court  carefully  avoided  giving  any  opinion  as  to  the  right  to  prove  on 
a  bond  of  indemnity,  when  the  damage  was  not  ascertained  at  the 
time  of  the  claim  to  prove.  That  was  a  case  arising  on  a  guaranty 
to  pay  a  certain  sum  yearly,  —  a  very  different  contract  from  the 
present  It  is  proper  to  be  observed,  under  the  Bankrupt  Consolida- 
tion Act,  12  &  13  Vict  c.  106,  s.  177,  that  the  section  in  the  former 
statute  as  to  debts  payable  on  a  contingency  is  reenacted ;  and  by 
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le  178th  section  there  is  an  extension  of  the  right  to  claim  and  prove 
•r  a  liability  to  pay  money  oa  a  contingency.  The  judgment  will  be 
>r  the  plaintiff. 

Judgment  for  the  plaintiff. 


Atkinson  and  another  v.  Stephens.^ 

April  17,  1852. 

Pleading'  —  Demurrer  —  Plea  to  Damages  —  Declaration — Sale  of 
Goods  at  an  Intermediate  Port  to  defray  the  Repairs  of  the  Sliip  — 
Liability  of  Sliipowner  where  the  Vessel  does  not  arrive  at  her  Port 
of  Destination. 

A  declaration  in  assumpsit  stated  that  the  defendant  was  the  owner  of  a  certain  ship  at  a  cer- 
tain port  beyond  the  seas,  and  bound  from  thence  to  London ;  that  the  plaintiffs  caused 
certain  goods  to  be  shipped  on  board  the  said  ship  at  the  said  port,  to  be  carried  thence  to 
London,  and  then  delivered  to  the  plaintiffs  for  certain  freight ;  that  the  ship  set  sail  and 
proceeded  on  her  voyage  j  that  having  been  injured  by  tempestuous  weather,  the  master  was 
obliged  to  put  into  the  port  of  Monte  Video,  m  order  to  have  her  repaired ;  that  to  pay  for 
these  repairs,  it  became  necessary  for  the  master  to  raise  money,  and  without  his  so  doing 
the  vessel  would  have  been  unable  to  leave  the  port  j  and  that  the  master,  not  being  able 
to  obtain  the  money  otherwise,  took  the  goods  of  the  plaintiffs  and  sold  them  for  a  certain 
sum,  with  which  he  paid  the  expenses  of  the  repairs ;  that  the  defendant  pronged  to  pay  the 
plaintiffs  the  value  for  which  the  goods  would  have  been  sold  had  they  been  delivered  by 
the  defendant  to  the  plaintiffs  in  London. 

Plea,  so  far  as  the  declaration  claims  or  seeks  to  recover  damages  beyond  the  value  of  the 
ship  and  freight  thereinafter  mentioned,  in  respect  of  the  breaches  of  promise  complained 
of,  that  the  plaintiffs  ought  not  to  maintain  their  action  to  recover  damages  to  a  greater 
amount  than  aforesaid,  because,  after  the  goods  were  shipped,  and  before  any  part  had  been 
conveyed  to  London,  and  whilst  they  were  in  the  custody  and  under  the  control  of  the 
master,  the  master  wrongfully  and  without  any  authority  from  the  defendant,  and  without 
his  knowledge,  privity,  or  consent,  sold  the  goods,  and  the  defendant  thereby  was  unable 
to  deliver  them  to  the  plaintiffs.  That  the  defendant,  at  the  said  time  when,  &c.,  was  the 
owner  of  a  British  ship  duly  registered ;  that  the  goods  were  shipped  by  being  received  into 
the  custody  of  the  master;  and  that  the  defendant  never  personally  accepted  or  received,  nor 
did  ho  interfere  with  them  or  the  shipping  or  the  sale,  except  as  such  owner  of  the  vessel ; 
that  the  shipping  and  sale  took  place  after  the  1st  of  September,  1813,  and  that  the  sale 
was  done  without  the  fault  or  privity  of  the  defendant ;  and  further,  that  the  value  of  the 
ship,  together  with  the  value  of  the  freight  due  or  to  grow  due  during  the  voyage,  did  not 
exceed  a  certain  sum  tiierein  named :  — 

Hddy  on  special  demurrer,  first,  that  the  plea  was  bad,  as  it  was  pleaded  merely  to  the 


Socondly,  that  when  goods  forming  part  of  the  freight  of  a  ship  have  been  sold  at  an  inter- 
mediate port  to  defray  expenses  necessarily  incurred  in  repairing  the  vessel,  the  merchant 
is  Dot  entitled  to  claim  from  the  shipowner  the  price  which  they  might  have  realized  at  ihc 
port  of  delivery  unless  the  ship  arrives ;  and  that  as  the  declaration  did  not  contain  any 
averment  of  the  arrival  of  the  ship  at  her  port  of  destination,  it  was  bad. 

SmbU,  that  the  plea  did  not  bring  the  case  within  the  53  Geo.  3,  c.  159. 

Assumpsit.  The  second  count  of  the  declaration  stated  that  the 
defendant  was  the  owner  of  a  certain  ship,  then  being  at  Buenos 
Ayres,  and  bound  from  thence  to  London ;  and  thereupon  the  plain- 


1  21  Law  J.  Rep.  (n.  s.)  Exch.  829. 

,Google_ 


Digitized  by  ^ 


408  COURT   OF   EXCHEQUER,  1852. 

Atkinson  v,  Stephens. 

tiffs,  at  the  special  instance  and  request  of  the  defendant,  caused  to 
be  shipped  on  board  of  the  ship  at  Buenos  Ayres  divers  goods  aod 
merchandises  of  the  plaintiffs  of  great  value,  to  be  carried  in  the  ship 
from  Buenos  Ayres  to  London ;  and  there  to  be  delivered  to  the 
plaintiffs,  for  certain  freight,  to  be  paid  by  the  plaintiff  to  the  defend[- 
ant,  according  to  certain  bills  of  lading ;  that  the  ship  set  sail  on  her 
voyage  from  Buenos  Ayres  to  London  with  the  goods  and  merchan- 
dises of  the  plaintiffs,  and  certain  other  cargo  on  board  thereof,  and 
afterwards  and  while  on  her  voyage  she  was,  by  the  violence  of  the 
winds  and  waves,  and  by  means  of  tempestuous  weather,  greatly 
damaged,  and  in  consequence  thereof,  the  master  was  forced  to  and 
did  necessarily  cause  the  ship  to  put  into  Monte  Video,  to  have  the 
damage  repaired.  And  the  damage  was  then  and  there  repaired. 
That  the  costs  and  expenses  thereby  incurred  by  the  defendant  in  the 
repairing  the  damage,  and  in  the  providing  the  necessary  stores, 
amounted  to  5,000/.  And  for  the  purpose  of  repairing  the  ship,  and 
of  paying  for  repairing,  and  of  enabling  the  ship  to  leave  the  port  and 
proceed  to  sea,  it  became  necessary  for  the  master  to  raise  large 
sums  of  money,  and  without  his  so  doing  the  ship  would  have  been 
unable  to  leave  the  port  oi^  proceed  to  sea.  And  the  said  ship,  toge- 
ther with  the  freight  to  be  earned,  would  have  been  wholly  lost  to  the 
defendant ;  and  because  the  master  had  not  then,  and  could  not  oth- 
erwise, obtain  the  money  so  necessary  as  aforesaid,  the  master  did, 
for  the  purpose  of  raising  the  money,  take  the  goods  of  the  plain tifl& 
and  sell  the  same  for  1,200/.,  with  which  money,  together  with  the 
sum  of  3,800/.,  realized  by  the  sale  of  other  goods  of  the  cargo,  by 
the  master  in  like  manner  sold,  the  costs  and  expenses  so  incurred 
were  paid.  And  the  defendant  did  then,  in  consideration  of  the  pre- 
mises, promise  the  plaintiffs  that  he  would,  on  the  request  of  the 
plaintiffs,  pay  them  the  value  of  the  goods  and  merchandises  so  sold 
and  contracted  to  be  carried,  conveyed  and  delivered,  for  which  the 
same  might  have  been  sold,  had  the  same  been  delivered  by  the  de- 
fendant to  the  plaintiffs  at  the  port  of  London ;  that  the  value  of  the 
goods  and  merchandise  so  sold,  for  which  the  same  might  have  been 
sold  at  London,  had  the  same  been  delivered  there  to  the  plaintiffs, 
amounted  to  the  sum  of  2,500/.,  of  all  which  the  defendant  had  no- 
tice, and  was  afterwards  requested  by  the  plaintiffs  to  pay  to  them 
the  said  last-mentioned  moneys.  Breach,  non-payment.  The  third 
and  fourth  counts  were  similar. 

Plea  to  the  second,  third,  and  fourth  counts,  so  far  as  the  same 
claim  or  seek  to  recover  damages  beyond  the  value  of  the  ship  and 
freight  hereinafter  mentioned,  in  respect  of  the  breaches  of  promise^ 
the  defendant  says  that  the  plaintiffs  ought  not  to  maintain  their  ac- 
tion against  him  to  recover  any  damages  beyond,  or  to  a  greater 
amount  than  aforesaid  in  respect  of  the  said  breaches  of  promise  in 
the  second,  third,  and  fourth  counts,  because  the  said  several  goods 
and  merchandises  were  so  caused  to  be  shipped  and  loaded  on  board 
the  ship  at  the  same  time,  and  to  be  carried  on  the  same  voyage  as 
part  of  the  same  cargo  ;  and  that  afterwards,  the  ship  sailed  on  her 
voyage  from  Buenos  Ayres  to  London,  with  the  goods  and  merchan- 
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dises  on  board ;  and  that  after  the  ship  had  so  sailed,  and  before  she 
had  completed  her  voyage,  and  before  any  part  of  her  goods  and  mer- 
chandises had  been  carried  to  the  port  of  London,  and  whilst  they 
were  in  the  custody  and  under  the  control  of  the  master  of  the  ship, 
the  master  of  the  ship,  on  the  occasion  of* the  said  sales,  wrongfully, 
and  without  any  authority  from  the  defendant,  and  without  his  know- 
ledge, privity,  or  consent,  sold  and  disposed  of,  as  part  of  the  same 
transaction,  the  said  goods  and  merchandises,  and  then  caused  and 
permitted  the  same  to  be  sold  to,  and  carried  away  by  divers  persons, 
at  Monte  Video,  which  is  the  sale  in  the  several  counts  mentioned ; 
and  the  defendant  then,  thereby  became,  and  was  unable  to  deliver 
the  same  to  the  plaintiffs,  and  did  not  deliver  the  same  to  the 
plaintiffs ;  that  before  and  at  the  time  when  the  said  goods  and 
merchandises  were  so  shipped,  delivered,'  accepted,  and  received  on 
board  of  the  ship  as  aforesaid,  the  defendant  was,  and  has  been, 
and  at  the  time  of  the  sale  and  disposal  and  carrying  away  of 
the  said  goods  and  merchandises,  was  the  owner  of  the  ship  or  ves- 
sel, the  same  being  a  British  ship,  duly  registered ;  and  that  the  said 
goods  and  merchandises  were  so  caused  to  be  shipped  and  loaded  on 
board  the  ship,  by  the  same  being  laden  and  put  on  board  the  said 
ship  or  vessel,  and  received  into  the  custody  of  the  master  of  the  ship, 
whilst  the  defendant  was  such  owner,  and  the  defendant  never  per- 
sonally accepted  or  received  the  said  goods  and  merchandises,  nor  did 
he  in  any  way  interfere  with  them  or  the  shipping  or  loading  thereof, 
or  the  sale  or  disposal,  or  carrying  away  thereof,  nor  was  he  in  any 
way,  save  by  his  being  such  owner,  concerned  therein,  and  the  goods 
and  merchandises  were  so  laden  and  put  on  board  the  ship  or  vessel, 
as  aforesaid,  and  were  so  sold,  disposed  of,  and  carried  away,  and  lost 
to  the  plaintiffs,  after  the  first  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirteen,  and  the  said  sale,  dis- 
posal, and  carrying  away  thereof,  was  an  act,  matter,  and  thing  done 
and  occasioned  without  the  fault  or  privity  of  the  defendant ;  and 
that  the  value  of  the  said  ship  or  vessel,  at  the  time  of  the  said  goods 
and  merchandises  being  so  sold,  disposed  of,  carried  away,  or  at  any 
time  from  the  time  when  the  said  goods  and  merchandises  were  laden 
and  put  on  board  the  said  ship  or  vessel,  did  not,  together  with  the 
value  of  the  freight  due,  or  to  grow  due,  for  or  during  the  said  voy- 
age, exceed  the  sum  of  1,100/. ;  but  the  value  of  the  said  vessel  and 
freight  due,  and  to  grow  due,  for,  and  during  the  said  voyage,  and  at 
the  time  of  the  said  loss,  amounted  to  a  certain  sum,  not  exceeding 
the  said  sum  of  l,100i,  to  wit,  the  sum  of  1,100/.,  and  no  more ;  and 
no  other  freight  or  voyage  was  contracted  for  in  respect  of  the  said 
ship  or  vessel,  at  the  time  of  the  happening  of  the  said  loss  or  dam- 
age. Verification.  Prayer  of  judgment,  if  the  plaintiffs  ought  to 
maintain  their  action  as  to  the  second,  third,  and  fourth  counts,  to  re- 
cover any  damage  beyond,  or  to  a  greater  amount  than  the  said  value 
of  the  said  ship  or  freight 

Special  demurrer,  assigning  for  cause,  inter  alia^  that  the  plea  was 
not  pleaded  to  the  causes  of  action  in  the  counts  mentioned,  but  to 
the  amount  of  damages,  and  that  the  fact  of  the  sale  as  alleged  being 
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wrongful,  and  done  without  the  privity  of  the  defendant,  was  no  de- 
fence ;  that  the  plea  amounted  to  the  general  issue,  and  that  the  sta- 
tutes on  which  the  plea  professed  to  be  founded,  ought  to  have  been 
specially  pleaded. 

The  case  was  partly  argued  in  Trinity  term,  1851  (June  11),  and 
stood  over  to  last  Hilary  term  (Jan.  19). 

J.  Wilde^  in  support  of  the  demuner,  was  stopped  by  the  court, 
who  called  upon 

Willes,  to  support  the  plea.     The  plea  is  good. 

[Martin,  B.  I  doubt  whether  the  plea  is  good  in  substance,  as  it 
appears  to  me  to  show  a  lawful  mode  of  borrowing  money,  and, 
therefore,  it  does  not  fall  within  the  53  Geo.  3,  c.  159.] 

The  validity  of  the  loan  would  depend  on  whether  the  transaction 
was  legal.  • 

[Parke,  B.  The  plea  is  bad,  as  it  is  merely  pleaded  to  the  damage, 
and  as  it  does  not  deny  the  allegation  that  the  goods  were  necessarily 
sold  by  the  master  for  the  purpose  of  enabling  the  vessel  to  continue 
the  voyage.  I  do  not  think  that  it  brings  the  case  within  the  63  Geo. 
3,  c  159,  the  7  Geo.  2,  c.  15,  and  the  26  Geo.  3,  c  86.] 

At  all  events  the  declaration  is  bad.  The  facts  stated,  show  an 
cixecuted  consideration,  and  afford  no  foundation  for  the  promise  al- 
leged. There  is  a  statement  that  the  vessel  was  compelled  to  put 
into  port  to  get  repaired,  and  that  the  goods  of  the  plaintiffs  were  sold 
to  meet  the  expenses  of  the  repairs ;  but  there  is  no  averment  that 
the  ship  subsequently  arrived  at  her  place  of  destination.  There  w^s 
no  duty,  therefore,  imposed  on  the  owner  of  the  ship  to  pay  to  the  mer- 
chant the  price  which  the  goods  would  have  realized  had  they  been 
disposed  of  at  the  place  of  discharge.  According  to  the  views  stated 
in  Duncan  v.  Benson,  1  Exch.  Rep.  537 ;  s.  c.  17  Law  J.  Rep.  (n.  s.) 
Exch.  238 ;  in  error,  3  Exch.  Rep.  644 ;  s.  c.  18  Law  J.  Rep.  (n.  s.) 
Exch.  169,  a  contract  to  indemnify  the  owner  of  the  goods  for  the 
loss  he  had  sustained  is  created  by  the  sale ;  but  the  amount  of  indem- 
nity to  which  he  is  entitled,  is  the  sum  which  they  actually  produce 
at  the  intermediate  port  Richardson  v.  Nourse,  3  B.  &  Aid.  237. 
The  case  resembles  one  of  general  average,  and  must  be  governed  by 
the  same  rules.  In  Abbott  on  Shipping,  5th  edit,  p.  371,  the  law  on 
the  subject  is  stated  to  be  as  follows:—"  If  the  master,  being  com- 
pelled to  take  refuge  in  a  foreign  port  during  the  course  of  his  voyage, 
has  occasion  for  money  for  the  repairs  of  the  ship,  or  other  expenses 
necessary  to  enable  him  to  prosecute  and  complete  the  voyage,  and 
cannot  otherwise  obtain  it,  he  may,  as  hath  been  before  observed,  either 
hypothecate  the  whole  cargo,  or  sell  a  part  of  it  for  that  purpose.  In 
the  latter  case,  if  the  ship  reach  the  place  of  destination,  the  merchant 
will  be  entitled  to  the  clear  value  for  which  the  goods  might  have 
been  sold  at  that  place,  or  he  may  take  the  sum  for  which  the  goods 
actually  sold ;  and  if  he  is  content  to  do  so,  he  may  deduct  that  sum 
from  the  money  payable  for  the  freight  of  the  other  goods;  and  this, 
although  the  owner  may  have  assigned  the  freight  to  a  third  person, 
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and  the  goods  were  sold  without  an  urgent  necessity.     If  the  ship 
afterwards  perish,  and  reach  not  the  destined  port,  the  ordinance  of 
"Wisbuy  expressly  declares  that  the  money  raised  by  the  sale  shall  be 
paid  to  the  merchant  by  the  master ;  and  Cleirac,  Kuricke,  Valin,  and 
Pothier  agree  in  opinion  that  the  money  is  in  such  case  due,  not  only 
from  the  master,  but  also  from  the  owners,  because  it  was  expended  for 
a  purpose  of  which  they  were  at  all  events  liable  to  sustain  the  charge. 
But  none  of  the  other  ordinances  contain  such  a  provision ;  and  Eme- 
rigon  contends,  on  the  authority  of  the   Consolato  del  Mare,  and  of 
the  ordinances  of  Oleron  and  Antwerp,  that  the  money  is  only  paya- 
ble in  case  of  the  safe  arrival  of  the  ship,  which  was  the  opinion  also  ^ 
of  several  whom  Pothier  consulted.     And  this  doctrine  seems  the 
more  reasonable,  as  the  merchant  is  not  thereby  placed  in  a  worse 
situation  than  if  his  goods  had  not  been  sold,  but  had  remained  on 
board  the  ship.     I  cannot  find  that  the  question  ever  arose  in  this 
country.     By  the  Code  de  Commerce,  the  master  is  to  account  for 
the  price  received,  deducting  the  freight,"  article  298.     In  HaUett  v. 
Wigram^  19  Law  J.  Rep.  (n.  s.)  C.  P.  281,  the  Court  of  Common 
Pleas  held  that  the  plaintiffs  were  entitied  to  recover  the  amount 
which  the  goods  would  have  realized  at  the  place  of  discharge ;  but 
the  declaration  there  contained  an  averment  that  the  ship  had  actu- 
ally arrived. 

Wilde  J  in  reply.        The  declaration  is  good.     The  argument,  that 
the  arrival  of  the  ship  at  the  port  of  discharge  was  indispensable  to 
the  recovery,  by  the  owner  of  the  j^oods,  of  the  price  which  they 
would  have  produced  at  that  port,  is  tallacious  and  not  supported  by 
the  authorities.     Richardson  v.  Nourse,  was  a  motion  to  set  aside  an 
award ;  and  all  that  the  court  decided  was,  that  they  would  not  dis- 
turb the  finding  of  the  arbitrator,  unless  it  could  be  shown  that  he 
had  clearly  decided  contrary  to  law.    In  HaUett  v.  Wigram^  there  was 
indeed  an  allegation  that  the  vessel  had  arrived ;  but  that  fact  was 
not  dwelt  on  in  the  argument,  or  made  the  subject  of  the  decision. 
The  case  has  been  assimilated  to  one  of  general  average,  but  incor- 
rectiy.     The  sale  of  the  goods  was  effected,  not  for  the  general  ad- 
vantage, but  to  liquidate  expenses  for  which  the  shipowner  was  bound 
to  provide.     It  was,  therefore,  for  his  benefit  alone ;  and  the  question 
is  one  simply  between  him  and  the  proprietor  of  the  goods.     PoweU 
V.  Ovdgeony  5  M.  &  S.  431.     It  was  a  species  of  loan  rendered  com- 
pulsory on  the  plainti£&,  and  the  defendant  having  thus  cut  short  this 
adventure  by  the  sale  of  the  goods,  cannot  take  advantage  of  the 
non-arrival  of  the  vessel  to  deprive  the  plaintiffs  of  the  profits  which 
they  might,  by  the  receipt  of  their  goods,  have  realized.     The  foreign 
authorities  are' not  agreed  on  this  point ;  but  the  majority  support  the 
position  contended  for  by  the  plaintife.     By  the  23d  article  of  the 
judgment  of  Oleron,  Pardessus,  vol.  1.  339,  it  is  provided  that  the 
master  is  to  be  authorized  to  sell  the  goods  to  defray  the  expenses  of 
the  vessel ;  and  that,  on  her  arrival,  the  value  of  the  goods  at  the  port 
of  destination,  after  deducting  the  freight,  is  to  be  paid  to  the  owner. 
In  his  Treatise  on  Insurance,  vol.  2,  p.  474,  s.  9,  Emerigon  says  that 
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the  ordinance  of  Wisbuy,  article  68,  contains  a  singular  provision,  to 
the  effect  that  the  owner  shall  repay  to  the  merchant  the  value  of  the 
goods  sold,  although  the  ship  subsequently  perish,  and  that  Valin  and 
Pothier  adopt  this  view.  In  Arnould  on  Insurance,  vol.  2,  p,  893,  the 
law  of  England  on  the  subject  is  stated  to  be  — "  That  where  goods 
are  sold  by  the  captain  in  order  to  raise  funds  for  repairing  particular 
average  losses,  or  for  defraying  the  ordinary  expenses  of  the  naviga- 
tion, the  loss  arising  from  their  sale  must  be  made  good  by  the  ship- 
owner alone ;  who  must,  in  such  case  pay  the  merchant  the  price 
which  the  goods  would  have  fetched  at  their  place  of  destination, 
*  deducting  therefrom  the  freight  which  would  have  been  due  for  their 
conveyance." 

Our.  adv.  vuU. 

The  judgment  of  the  court  ^  was  now  delivered  by  — 

Pollock,  C.  B,  (after  stating  the  pleadings,  his  lordship  proceeded). 
The  first  question  that  was  raised  on  the  argument  was,  as  to  the 
sufficiency  of  the  plea,  which  was  founded  on  the  statute  53  Geo.  3, 
c.  159 ;  the  court  intimated  its  opinion  that  the  plea  could  not  be 
supported  in  point  of  law.  K  this  be  a  loss  or  damage  within  the 
statute  (which  is,  to  say  the  least,  very  doubtful,  and,  indeed,  we 
think  it  is  not,  because  it  is  only  a  lawful  mode  of  borrowing  money 
for  the  necessary  purposes  of  the  ship)i,  the  plea  is  bad  in  form,  being 
a  plea  to  the  damages,  not  to  the  cause  of  action.  Mr.  Willes,  indeed, 
found  himself  obliged  to  give  up  the  plea,  and  addressed  himself  to 
the  declaration ;  and  the  only  question  now  is,  whether  the  second 
count  of  the  declaration  is  good.  The  third  and  fourth  stand  on  pre- 
cisely the  same  footing  as  the  second.  The  objection  to  the 
second  count  is,  that  the  past  consideration  alleged  does  not  support 
the  precise  promise  stated,  no  such  promise  following  as  a  conse- 
quence of  law  from  the  facts  previously  stated,  for  it  is  argued  that, 
though  the  defendant  may  be  bound  to  pay  the  price  of  the  goods  at 
the  place  of  sale,  or  at  the  port  of  delivery,  at  the  option  of  the 
plaintiffs,  yet  he  is  only  so  bound  if  the  ship  arrive  at  the  port  of  des- 
tination ;  and  there  is  no  qualification  of  that  sort  alleged  in  the  pro- 
mise, nor  any  averment  that  the  vessel  did  arrive  at  her  destined  port 
of  delivery.     We  think  that  this  objection  ought  to  prevail. 

The  authorities  in  the  English  law  on  the  subject  are  few,  and 
consist  of  the  cases  of  Richardson  v.  Nourse^  Aloys  v.  Tobirij  before 
Lord  Ellenborough,  cited  in  Abbott  on  Shipping  372;  Campbell  v. 
Thompson^  1  Stark.  490 ;  Dimcan  v.  Benson^  also  in  the  case  of  Halletl 
V.  fVigram,  which  is  a  decision  in  the  Common  Pleas.  None  of  these 
authorities  give  any  countenance  to  the  doctrine,  that  if  a  master  sell 
the  goods  of  a  shipper  at  an  intermediate  port  for  necessary  repairs, 
the  shipper  can  claim  the  price  of  similar  goods  at  the  port  of  deli- 
very unless  the  vessel  arrived ;  and,  therefore,  the  promise  in  this  case, 


1  Pollock,  C.  B.,  Parke,  B.,  Aldbrson,  B.,  and  Martik,  B. 
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which  is  to  pay  the  valae  without  any  such  condition,  as  if  the  goods 
had  arrived  at  the  port  of  delivery,  does  not  follow  as  an  inference  of 
law  from  the  premises.  In  the  case  of  Hdllett  v.  Wigram  the  vessel 
had  arrived  at  the  port  of  delivery ;  it  was  so  averred  in  the  declara- 
tion, and  a  promise  to  pay  the  value  at  that  port  on  request  was  a 
correct  statement  of  the  promise  whick  the  law  would  infer.  Whether 
the  plaintiff  be  entitled  to  recover  the  price  for  which  the  goods  actu- 
ally sold,  (which  Lord  Tenterden  thinks  he  cannot  unless  the  vessel 
arrives,  bepause  the  merchant  ought  not  to  be  in  a  better  situation 
than  he  would  be  if  the  goods  had  not  been  sold,)  is  a  question  that 
does  not  arise  on  the  record  as  it  is  now  framed.  Our  judgment 
must,  therefore,  be  for  the  defendant,  for  the  insufficiency  of  the  de- 
claration ;  but  Mr.  Wilde,  for  the  plaintiffs,  having  requested  leave  to 
amend  if  our  opinion  should  be  against  him,  he  is  at  liberty  to  do 
so  on  payment  of  costs,  otherwise  there  will  be 


Judgment  for  the  defendant. 


Ward  v.  Ward/ 

June  1, 1852. 

Prescription  —  Non-  User  —  Intention. 

Whether  mere  non-user  of  a  right  amounts  to  an  abandonment  of  the  right,  will  depend  upon 
the  drcomstanoes  which  caused  the  non-nser. 

Therefore,  where  the  ose  of  an  immemorial  right  of  way  to  a  dose,  was  discontinued 
because  the  occupiers  had  a  more  convenient  access  to  it  over  another  close  in  their 
oocupation:  — 

Hdd^  that  the  non-user  afforded  no  evidence  of  an  intention  to  abandon  the  right 

Trespass  for  breaking  and  entering  two  closes  belonging  to  the 
plaintiff,  with  horses,  carts,  ice 

The  defendant  pleaded,  first,  not  guilty;  secondly,  that  he  was 
seised  of  a  close  csdled  the  Stubbing  Pits,  and  he  then  prescribed  for 
an  immemorial  right  of  way  over  the  closes  in  question  to  and  firom 
the  Stubbing  Pits,  and  for  the  occasions  thereof;  thirdly  and  fourthly, 
forty  and  twenty  years'  user  respectively  of  such  right  of  way  under 
the  Prescription  Act,  2  &  3  Will.  4,  c  71.  The  replication  traversed 
the  rights  set  up  in  the  several  pleas,  and  the  plaintiff  also  new  as- 
signed in  respect  of  trespasses  extra  viam,  to  which  new  assignment 
the  defendant  pleaded  not  guilty. 

Upon  the  tjial,  before  Jervis,  C.  J.,  at  the  Derbyshire  spring  as- 
sizes, it  appeared  that  originally  the  owners  of  the  Stubbing  Pits 
were  entitled  to  and  used  the  way  in  dispute,  but  that  the  use  of 


>  21  Law  J.  Rep.  (n.  s.)  Exch.  884. 
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such  way  had  been  substantially  discontinued  from  1814,  until  about 
the  time  of  the  alleged  trespass.  During  this  interval  the  plaintiff 
himself  held  the  Stubbing  Pits  with  his  other  land  for  a  short  time ; 
then  a  tenant  named  Bishop  held  it,  and  paid  an  acknowledgment  to 
the  plaintiff  for  using  a  different  means  of  access,  and  then  another 
tenant  held  it  for  twenty-six  years,  during  all  which  time  he  discon- 
tinued the  way  in  question,  because  he  had  other  lands  of  his  own 
adjoining  the  Stubbing  Pits,  which  furnished  him  with  a  shorter  and 
more  convenient  way  to  and  from  the  Stubbing  Pits,  but  jn  order  to 

!)revent  any  question  arising  as  to  a  right  being  acquired  on  his  own 
and,  he  regularly  obtained  an  allowance  of  I5.  out  of  his  rent  as  an 
acknowledgement  for  the  use  of  the  way  over  his  own  land.  Upon 
these  facts,  a  verdict  was  taken  for  the  plaintiff  upon  all  the  pleas, 
with  40s.  damages ;  leave  being  given  to  the  defendant  to  move  to 
enter  a  verdict  in  his  favor  on  the  second  plea,  and  in  last  Easter 
term  a  rule  nisi  was  accordingly  obtained,  against  which,  in  Trinity 
term, 

Hayes  and  Deighton  showed  cause.^  There  has  been  an  actual 
disuse  of  the  alleged  way  for  more  than  thirty-four  years.  If  a  grant 
be  presumed  from  twenty  years  use  of  the  way,  a  surrender  will  in 
like  manner  be  presumed  from  a  disuse  for  the  like  period.  Moore 
V.  Rawson,  3  B.  &  C.  332 ;  s.  c.  3  Law  J.  Rep.  K.  B.  32.  The  allow- 
ance made  to  the  last  tenant  of  the  Stubbing  Pits  for  twenty-six 
years,  shows  that  the  landlord  was  well  aware  of  the  non-user,  and 
after  this  lapse  of  time  he  cannot  be  permitted  to  fall  back  on  his  ori- 
ginal right.  , 

Macaviey  was  not  called  upon  to  support  the  rule. 

Per  Curiam  — 

The  original  right  is  not  affected  by  the  non-user  in  the  present 
case.  Non-user  may  often  be  good  evidence  of  an  abandonment  of 
the  right,  but  this  will  depend  upon  the  circumstances,  and  it  must 
always  be  a  question  of  intention.  The  non-user  in  the  present  case 
arose  from  the  circumstance  that  it  was  more  convenient  for  the 
tenant  of  the  Stubbing  Pits  to  go  over  his  own  land  instead  of  the 
plaintiff's,  and  he  did  so.  The  landlord  could  not  prevent  this,  and  it 
is  clear  that  no  new  right  was  acquired  thereby.  If,  therefore,  the 
owner  of  the  Stubbing  Pits  could  not  recur  to  the  original  way,  he 
would  be  without  any  means  of  access  to  the  close.  It  would  be 
absurd  to  presume  any  intention  to  abandon  the  way  under  these 
circumstances.  It  is  a  question  of  fact  upon  which  there  could  only 
be  one  finding.  The  verdict,  therefore,  ought  to  be  entered  for  the 
defendant  on  the  second  plea. 

Rule  absolute? 

1  Before  Pollock,  G.  B.,  Aldkrson,  B.,  and  Mabtik,  B. 

^  In  America,  also,  it  has  been  often  jniy,  whether  mere  non-user  of  a  riglit 
declared  to  be  a  question  solely  for  the    amounts  to  an  abandonment    Parkins  t. 
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PiNHORN  V.  Sonster.^ 

November  15, 1852. 

Common  Law  Procedure  Act,  15  ^  16  Vict.  c.  76,  s$.  49,  57  —  fe- 
cial Demurrers. 

Special  demarrers  pending  at  the  time  when  the  Common  Law  Procedore  Aet  came  into 
operation  are  not  affected  bj  its  prorisions,  bat  most  be  decided  according  to  the  previous 
law. 

Trespass  qtmre  clausum  fregiL  The  defendant  had  pleaded  a 
justification,  to  which  the  plaintiff  demurred  specially  on  the  15th  of 
May,  1852,  and  the  defendant  joined  in  demurrer  on  the  21st  of 
May. 

T.  Jones  appeared  in  support  of  the  demurrer ;  but 

MacnamarOy  in  support  of  the  plea,  objected  that  special  demurrers 
were  abolished  by  the  Common  Law  Procedure  Act,  15  &  16  Vict 
c.  76,  The  51st  section  enacts  "  that  no  pleading  shall  be  deemed 
insufficient  for  any  defect  which  could  heretofore  only  be  objected  to 
by  special  demurrer."  This  section  applies  to  pending  demurrers. 
It  is  not  prospective  merely,  for  it  does  not  enact  that  no  pleading 
shall  be  specially  demurred  to,  but  that  no  pleading  shall  be  "  deemed,'' 
that  is,  adjudged,  insufficient ;  and  the  word  "  heretofore  "  points  to 
the  nature  of  the  defect  which  might  formerly  have  been  objected  to. 
The  question  has  been  raised  in  the  Court  of  Common  Pleas,  but  it 
was  then  unnecessary  to  decide  it 


Dunham,  8  Strobhart,  224,  (1848.)  An  Charley  12  Jurist,  822,  (1848.^  Manning 
entire  and  continual  disuse  for  twenty  con-  y.  Smith,  6  Connecticut,  289,  (l826.) 
secutive  years,  would  be  strong  evidence  In  Pennsylvania,  it  has  been  said  that 
of  an  intention  to  abandon  the  right  alto-  non-user  for  twenty-one  years  creates  a 
eether.  French  v.  Braintree  Manufactur-  presumption  of  abandonment,  in  analogy 
tng  Company,  23  Pickering,  216,  ^1889.^  to  their  Statute  of  Limitations;  bntnon- 
Comin<7  V.  (rouW,  16  Wendell,. 581,(1887.)  user  for  only  twenty  years  does  not 
Wright  V.  Freeman,  5  Harris  &  Johnson,  Dyer  v.  Depui,  5  Wnarton,  684,  (1840.) 
468,  (1828.)  And  where  the  right  was  originally  created 
Non-user  alone,  for  nine  years,  it  seems,  by  deed,  as  a  right  to  di^  ore  on  the  land 
would  not  be  sufficient  to  warrant  a  jury  of  another,  it  has  been  ncld  not  lost  by  a 
in  inferring  an  abandonment  WUHama  v.  non-user  for  forty  years,  there  being  in  the 
Nelson,  23  Pickering,  141,  (1839.)  Or  mean  time  no  adverse  possession  or  enjoy- 
any  period  less  than  twenty  years.  Emer-  ment  Arnold  v.  Stevens,  24  Pickenng, 
son  V.  Wiley,  10  Pickering,  810,  (1880.)  106,  (1839,)  and  see  White  v.  Crawford, 
Hard  v.  Curtis,  7  Metcaff,  94,  (1843.)  10  Massachusetts,  183,  (1813.)  It  would, 
McBee  v.  Loftis,  8  Strobhart,  £q.  90,  of  course  be  extinguished,  like  other  rights 
(1845.)  Although  non-user  coupled  with  by  adverse  occupation,  the  statutory  time, 
other  facts,  incBcatins  such  mtention,  Xedde  v.  Nace,  2  Wharton,  123,  (1837.) 
might  of  course  be  sufficient    Regina  y. 

1  21  Law  J.  Rep.  (n.  8.)  Exch.  836 ;  16  Jar.  1001 ;  8  Exchequer  Bep.  188. 
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[Platt,  B.  The  51st  section  applies  to  the  demurrers  mentioned 
in  the  50th  section.^  ] 

If  the  50th  section  applies  only  to  future  pleadings,  the  dlst  sec- 
tion must  apply  to  special  demurrers  then  pending ;  for  after  the  24tfa 
of  October,  when  the  act  came  into  operation,  there  can  be  no  spe- 
cial demurrers.  This  is  a  remedial  act,  and,  as  is  expressed  in  the 
recital,  passed  to  render  the  process,  practice  and  mode  of  pleading 
more  simple  and  speedy,  and  should  be  construed  liberally. 

[Alderson,  B.  The  52d  section^  clearly  refers  only  to  future 
pleadings,  and  why  should  we  try  and  spell  out  an  injustice  ?] 

There  is  no  injustice,  as  the  statute  substantially  declares  that 
objections  in  the  nature  of  special  demurrers  are  firivolous ;  the  court 
is,  therefore,  only  asked  to  carry  out  the  spirit  of  the  statute.  In 
some  instances  express  exception  is  made  as  to  pending  proceedings, 
e.  g.  the  10th  section,  which  relates  to  alias  and  phmes  writs,  the 
12th,  as  to  writs  of  summons,  the  24th,  as  to  writs  of  distringasy  the 
•26th  as  to  appearance  sec.  5^.,  the  92d,  as  to  rules  to  compute,  the 
100th,  as  to  judgment  as  in  case  of  nonsuit.  By  the^  146th  section, 
writs  of  error  must  be  brought  within  six  years  of  the  judgment, 
which  will  materially  affect  the  rights  of  parties,  as  formerly  the  time 
for  bringing  error  was  twenty  years. 

[Alderson,  B.  There  would  be  six  years  from  the  act  coming  into 
operation,  as  it  would  not  apply  to  past  judgments. 

Pollock,  C.  B.  The  act  is  no  doubt  a  remedial  one ;  but  it  is  to 
be  looked  on  as  a  whole.  The  sections  are  grouped  under  certain 
general  headings,  and  the  51st  section  now  relied  on,  is  part  of  a 
series  from  the  49th  to  the  67th,  which  is  headed  "  with  respect  to  the 
language  and  form  of  pleadings  in  general"  The  49th  section  abo- 
lishes all  fictitious  and  needless  averments,  and  the  50th,  Slst,  and 
52d  relate  to  demurrers,  and  the  remedy  for  pleadings  calculated  to 
embarrass.  How  can  they  apply  to  a  joinder  of  issue  on  matter  of 
law  which  is  ripe  for  the  decision  of  the  court? 

Parke,  B.  The  rule  for  the  construction  of  acts  of  parUament  is 
laid  down  by  Lord  Coke,  2  Inst.  292,  "  Mova  constitution  futuris  for* 
mam  imponere  debety  non  prceieritis!^  This  was  recognized  in  this 
court,  in  Moon  v.  Durden^  2  Exch.  Rep.  22,  with  this  qualification, 
that  the  context  may  show  that  the  legislature  intended  the  statute 
to  have  a  relarospective  operation.] 


*  Section  50,  enacts  that "  Ei^er  party  may  object  by  demurrer  to  the  pleadiii|r  of 
the  opposite  party,  on  the  ground  that  sacn  pleading  does  not  iet  f<xta  sufficient 
ground  of  action,  defence,  or  reply,  as  the  case  may  be ;  and  where  issue  is  joined  oa 
such  demurrer,  the  court  shall  proceed  and  give  judgment  according  as  the  yery  r^fat 
of  tiie  cause  and  matter  in  law  shall  appear  unto  them,  withoil1^  regarding  any  imper- 
fection, omission,  defect  in  or  lack  of  form ;  and  no  jud^ent  shall  oe  ar^sted,  stayed, 
or  reversed,  for  any  such  imperfection,  omission,  defect  m  or  lack  of  form.** 

*  Section  52,  enacts  ''If  any  pleading  he  so  framed  as  to  prejudice,  emhairasSiOr 
delay  the  fair  trial  of  the  action,  the  opposite  party  may  apply  to  the  court  or  a  judge 
to  strike  out  or  amend  such  pleading,  and  the  court  or  any  judge  shall  make  suchoider 
resoecting  the  same,  and  also  respecting  the  costs  of  the  appucation,  as  such  court  or 
judge  shall  see  fit" 
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Thi^  is  a  mere  formal  defect ;  and  if  an  amendment  were  made 
there  could  not  be  another  special  demurrer. 

[Parke,  B.     That  is  a  moot  point  which  need  not  now  be  decided.] 

The  maxim  referred  to  is  founded  on  the  principle  that  it  cannot 
be  supposed  that  the  legislature  meant  to  do  injustice ;  but  there  is  a 
distinction  between  a  vested  right  and  mere  matters  of  form.  This 
is  well  explained  in  an  American  case,  The  People  v.  Tibbets,  4  Cow- 
en,  384.  In  that  case,  pending  an  information  in  the  nature  of  a  quo 
warranto^  an  act  passed  for  facilitating  the  proceedings  in  such  inform- 
ations, and  it  was  contended  that  it  had  no  application  to  a  pending 
information.  The  court  admitted  the  general  principles  prohibiting 
any  interference  with  vested  rights,  which  had  been  elaborately  dis- 
cussed not  long  before  by  Chancellor  Kent,  in  Dash  v.  Van  Kleek^  7 
Johns.  Rep.  503,  but  thus  drew  the  distinction  between  an  alteration 
of  rights  and  an  alteration  of  remedies  or  mere  procedure.  "  What 
right  is  taken  away  ?  Are  the  defendants  divested  of  their  defence 
upon  the  merits  ?  Their  saying  that  the  proceeding  is  hastened  in 
point  of  form,  makes  nothing  for  them.  They  have  no  right  to  com- 
plain of  this.  It  is  complaining  that  he  is  put  upon  his  defence  to- 
day, whereas  he  had  a  right  to  delay  it  till  the  morrow ;  a  singular 
head  of  vested  rights  ;  a  right  to  delay  justice.  .  .  .  The  pretence  of 
the  defendant  does  not  merit  the  name  of  right  It  relates  to  the 
remedy.  The  act  merely  says,  that  under  its  regulations  the  ques- 
tions between  the  parties  may  peradventure  be  brought  to  trial  six 
months  earlier  than  they  would  otherwise  have  been.  This  is  a  very 
usual  subject  of  legislative  interference.  Indeed  the  court  might  do 
the  same  thing,  independent  of  the  legislature.  Suppose  they  were 
to  make  an  order  that  all  rules  to  plead  should  be  ten  days  instead  of 
twenty,  would  it  lie  with  the  parties  interested  to  gainsay  this  ?  ...  . 
At  this  rate  every  statute  by  which  the  collection  of  debts  or  the  trial 
of  rights  is  rendered  more  speedy  or  effectual,  would  be  inapplicable 
and  void  in  reference  to  subsisting  rights."  This  case,  with  many  oth- 
ers on  the  subject,  are  given  in  Wise's  Common  Law  Procedure  Act, 
pp.  2,  4,  and  the  editor  there  says :  —  "  That,  in  the  majority  of  in- 
stances, the  present  act  will  be  found  to  apply  to  pending  proceedings." 
Various  instances  are  there  given  of  acts  of  parliament  having  a 
refirospective  effect.  Brooks  v.  Bockett,  9  Q.  B.  Rep.  847 ;  s.  c.  16 
Law  J.  Rep.  (n.  s.)  Q.  B.  178 ;  Hodgkinson  v.  Wyait^  4  Q.  B.  Rep. 
749 ;  8.  c.  13  Law  J.  Rep.  (n.  s.)  Q.  B.  73 ;  Doe  d.  Johnson  v.  Liver- 
sedge,  11  Mee.  &  W.  517 ;  s.  c.  13  Law  J.  I&p.  (n.  s.  )Exch.  61 ;  Bell 
v.  Smith,  5  Car.  &  P.  10.  In  Freeman  v.  Moyes,  1  Ad.  &  E.  338,  the 
3  &  4  Will.  4,  c.  42,  s.  31,  which  rendered  executors  and  administra- 
tors Dable  for  the  costs  of  actions  brought  by  them  in  their  represent- 
ative capacity,  was  held  to  extend  to  actions  commenced  before  the 
statute  came  into  operation  but  tried  afterwards. 

[Parke,  B.  Littledale,  J.,  dissented  from  that  judgment;  and  look- 
ing at  the  words  of  the  statute,  I  think  with  very  good  reason.] 

The  court  might  now  grant  leave  to  withdraw  the  demurrer,  with- 
out costs.  In  a  note  to  this  section,  in  the  edition  of  the  statute 
already  cited,  p.  86,  it  is  said :  —  "It  is  to  be  observed  that  the  clause 
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as  to  giving  judgment  according  to  the  very  right  of  the  cause,  ns  con- 
fined to  issues  on  such  demurrers,  that  is,  those  described  in  the  early 
part  of  the  section ;  and  would,  therefore,  not  apply  to  where  a  spe- 
cial demurrer  has  been  delivered,  and  there  has  been  a  joinder  in 
demurrer  prior  to  the  24th  of  October.  Whether  section  51  would 
apply  to  such  case,  must  be  determined  at  an  early  period  by  the 
courts ;  but  it  would  seem  to  follow  from  the  language  of  the  222d 
section  that,  at  any  rate,  an  amendment  might  be  aDowed  without 
costs ;  and  if  the  special  demurrer,  as  is  generally  the  case  on  the  eve 
of  the  long  vacation,  was  delivered  merely  for  delay,  it  would  be  a 
very  proper  exercise  of  those  powers  under  that  section  to  dispense 
with  the  costs." 

[Pollock,  C.  B.  Suppose  judgment  had  been  given  last  term  on 
this  demurrer,  and  error  had  been  brought;  would  our  judgment  have 
been  reversed  by  reason  of  the  51st  section  ?] 

The  court  of  error  would  give  the  judgment  the  court  below  ought 
to  have  given. 

Pollock,  C.  B.  We  have  no  doubt  on  the  point.  The  right  to 
have  judgment  on  this  special  demurrer  is  not  taken  away. 

Parke,  B.  It  is  very  plain  to  my  mind  that  these  clauses  refer  to 
future  pleadings,  not  to  past.  To  apply  them  to  the  latter  would  be 
unjust ;  for  the  parties  have  demurred,  on  the  faith  that  they  were 
entitled  to  do  so.  Taking  all  these  clauses  together,  it  is  clear  that 
they  contemplate  future  proceedings,  and  future  proceedings  only. 
The  50th  section  provides  that,  for  the  future,  judgment  on  demurrer 
shall  be  given  according  to  the  very  right  of  the  cause  ;  the  51st  sec- 
tion, that,  for  the  future,  no  special  demurrers  shall  be  allowed ;  and 
section  52,  that  for  the  future,  when  pleadings  are  drawn  in  a  way 
calculated  to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action, 
objection  may  be  taken  to  them  in  the  manner  there  pointed  out, 
namely,  by  application  to  the  court  or  a  judge  to  amend  or  strike 
them  out ;  and  reading  these  clauses  thus,  they  all  become  consistent 
and  form  one  uniform  system. 

Alderson,  B.  It  is  clear  that  the  52d  section  applies  only  to  fu- 
ture demurrers,  and  it  would  be  strange  to  apply  the  51st  section  to  a 
case  in  which  the  remedy  is  not  given. 

Platt,  B.     The  section  only  prevents  future  special  demurrers. 

[The  court  then  gave  time  to  Macnamaraix)  elect  whether  he  would 
amend  or  argue  the  demurrers.] 
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QOODLIFFB  V.  NeaVES.^ 
Noyember  19, 1852. 

Common  Law  Procedure  Acty  15  Sf  16  Vtct^  c.  76,  ss.  27 ^  28 — 
Appearance  sec.  stat. 

Where  an  appearance  sec.  stat.  has  been  entered  before  the  24th  of  October,  when  the 
15  &  16  Yict  c  76,  came  into  operation,  the  27  th  and  28th  sections  of  that  act  do  not 
apply. 

Therefore,  where  a  writ  was  issned  on  the  29th  of  September,  npon  which  an  appearance 
tec,  Stat:  was  entered  on  the  8th  of  October,  and  on  the  27th  of  October,  a  declaration  filed, 
with  a  notice  to  plead  indorsed  thereon,  and  no  plea  pleaded : — 

ffeidy  that  judgment  signed,  without  an^  notice  of  filing  the  declaration  having  been  given  to 
the  defendant,  was  irregular,  and  the  judgment  and  execution  thereon  was  set  aside. 

This  was  an  action  of  debt  The  writ  was  issued  on  the  29th  of 
September,  and  duly  served,  but  no  appearance  being  entered  by  the 
defendant,  the  plaintiff,  on  the  8th  of  October,  entered  an  appearance 
sec.  stcU.,  and  on  the  27th  of  October  filed  a  declaration,  indorsed 
with  a  notice  to  plead  in  eight  days,  but  gave  no  notice  to  the  de- 
fendant of  the  declaration  being  filed.  No  plea  being  pleaded,  judg- 
ment was  signed  on  .the  5th  November,  and  execution  issued  thereon, 
to  set  aside  which  a  rule  nisi  had  been  obtained  by  J.  Brown,  on  a 
previous  day ;  against  which  — 

T.Jones  now  showed  cause.  The  62d  section  enacts,  "  that  no  rule 
to  plead  or  demand  of  plea  shall  be  necessary,  and  the  notice  to  plead 
indorsed  on  the  declaration,  or  delivered  separately,  shall  be  sufficient." 
And  by  the  28th  section,  where  the  writ  is  not  indorsed  in  the  special 
form,  which  is  the  case  here,  judgment  may  be  signed  upon  default 
of  appearance,  without  any  notice  of  filing  the  declaration  being 
given.  No  copy  of  the  writ  of  summons  has  been  filed,  but  that  is 
not  requisite  where  the  writ  is  served  ;2  it  is  only  requisite  where  a 
judge's  order  is  obtained  for  leave  to  proceed. 

[Parke,  B.  You  should  surely  proceed  either  under  the  old  law  or 
under  the  new.  The  appearance  was  entered  according  to  the  old 
law,  and  that  is  equivalent  to  an  appearance  by  the  defendant.  The 
2Sth  section  only  refers  to  prospective  non-appearance.  The  defend- 
ant was,  therefore,  not  called  on  to  plead  without  notice  of  declara- 
tion being  filed.  It  would  be  productive  of  the  greatest  inconvenience 


1  21  Law  J.  Rep.  (n.  s^  Exch.  888;  17  Jur.  1025. 

«  Section  28,  enacts,  "  That  in  case  of  such  non-appearance,  where  the  writ  of  sum- 
mons is  not  indorsed  in  the  special  form  hereinbefore  provided,  it  shall  and  may  be 
lawful  for  the  plaintiflf,  on  filing  an  affidavit  of  personal  service  of  the  writ  of  summons, 
or  a  judge's  order  for  leave  to  proceed  under  the  provisions  of  this  act,  and  a  copy  of 
the  writ  of  summons,  to  file  a  declaration  indorsed  with  a  notice  to  plead  in  eight  days, 
and  to  sign  judspment  by  default  at  the  expiration  of  the  time  to  plead,  so  indorsed  as 
aforesaid ;  and  m  the  event  of  no  plea  being  delivered,"  &c. 
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if  judgment  were  to  be  allowed  to  be  obtained  without  any  notice 
being  given  to  the  defendant] 

That  will  be  so  in  future,  and  the  legislature  has  intentionally 
abolished  the  needleaB  forms  of  rules  to  plead  and  demand  of  plea  by 
the  62d  section,  and  no  exception  is  maae  as  to  pending  actions.  The 
supposed  injustice  of  judgment  without  appearance  is  only  the  adop- 
tion of  the  well-known  principle  in  the  French  law  of  election  du 
domicile;  and  the  defendant,  by  neglecting  to  appear,  makes  the 
office  of  the  court  the  place  where  all  pleadings  or  notices  may  be 
served  upon  him. 

[Parke,  B.  This  is  not  a  question  of  non-appearance,  but  of 
appearance.] 

It  is  substantially  the  same  as  non-appearance,  for  the  form  is,  that 
the  plaintiff  appears  for  the  defendant  according  to  the  statute. 

[Parke,  B.  The  statute  has  not  proviGed  for  the  case  of  an  appear- 
ance previously  entered.  Sections  27  and  28,  apply  to  cases  of  future 
non-appearances,  and  section  30  to  future  appearances.  You  must, 
therefore,  go  on  either  under  the  old  or  under  the  new  act.  It  cannot 
be  tolerated  that  judgment  is  to  be  obtained  without  any  notice 
whatever. 

Alderson,  B.  The  form  of  the  writ  given  by  the  2  Will.  4,  c.  39, 
states  that  in  default  of  appearance  the  plaintiff  "  may  cause  an 
appearance  to  be  entered  for  you  and  proceed  thereon  to  judgment 
and  execution."  Therefore  the  defendant  has  appeared ;  and  if  he 
had  appeared  under  the  new  act,  you  must  have  gone  on  in  a  given 
way,  —  and  why  should  not  that  way  be  adopted  in  this  case  ? 

Platt,  B.  If  you  seek  the  benefit  of  the  new  statute,  you  should 
bear  the  correlative  burthen.] 

The  act  gives  a  more  speedy  procedure,  which  must,  in  general,  be 
applied  to  the  proceedings,  although  the  action  was  commenced  before 
it  came  into  operation ;  and  why  should  a  distinction  be  preserved 
contrary  to  the  general  policy  of  the  act. 

J.  Brown  was  not  called  on  to  support  the  rule. 

Pollock,  C.  B.  I  am  clearly  of  opinion  that  the  new  act  does 
not  apply  to  the  present  state  of  things.  I  purposely  avoided  saying 
more  than  that  the  act  does  not  apply  to  this  case,  which  is  the  only 
point  now  before  us. 

Parke,  B.  I  am  of  the  same  opinion.  These  sections  of  the 
statute  do  not  apply  where  an  appearance  has  been  entered,  but  to 
future  non-appearances  after  service  of  the  writ  By  the  26th  section 
the  statute  relating  to  appearance  for  a  defendant  is  repealed,  "except 
so  far  as  may  be  necessary  to  support  proceedings  heretofore  takea" 
This  entry  of  appearance  is,  therefore,  preserved,  and  the  defendant 
has  appeared,  and  the  sections  which  have  been  referred  to  only  refer 
to  non-appearances.  The  judgment,  therefore,  which  has  been  signed 
without  notice,  is  bad,  as  notice  of  the  declaration  being  filed  ought 
to  have  been  given.     As  to  the  62d  section,  it  may  be  that  after  the 
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declaration  has  been  filed,  np  demand  of  plea  may  be  necessary,  but 
I  give  no  judgment  on  that  point 

Alderson,  B.  I  am  of  the  same  opinion.  What  the  plaintiff  has 
done  is,  in  fact,  an  appearance  by  the  defendant,  and  he  must  either 
proceed  wholly  according  to  the  old  practice,  or  according  to  the  new. 
I  give  no  judgment  upon  that  point;  but  what  was  done  in  this  case 
was  clearly  wrong. 

Platt,  B.  I  am  of  the  same  opinion.  This  case  is  exempted  out 
of  the  repeal  of  the  2  WilL  4,  c.  39,  by  the  26th  section. 

Rule  absolute^  wUh  costs} 


Thotts  and  another,  assignees  of  Goddard,  an  insolvent,  v.  Hobbs.^ 

Maj  29,  1852. 

Insolvency —  Conveyance — Petition  —  Protection  from  Process — 

Misdirection. 

A  tenant  beine  indebted  to  his  landlord  for  rent,  and  being  in  insolvent  cirdunstances,  pro- 
posed to  and  executed  to  the  defendant,  in  April,  1850,  a  bill  of  sale  of  his  fanning  stock 
and  fnmitaro;  and  in  Jane,  1851,  petitioned  the  Insolvent  Court  for  protection  from  pro- 
cess.   The  7  &  8  Yict  c  96,  s.  19,  after  making  void  certain  voluntary  convejances  by 


1  On  ^  the  2Sd  of  November,  the  same  point  "waa  decided  in  the  Conrt  of  Qaeen's 
Bench  in  the  case  of — 

PiaOT  V,   JAOESOIT. 

In  which  case  a  role  had  been  obtained  to  rescind  an  order  of  Crompton,  J.,  setting 
aside  the  judgment  and  ezecadon  on  the  ground  of  irreguUirity.  The  writ  of  sununons 
was  issueid  on  the  22d  of  September;  appearance  sec.  staL  was  entered  on  the  1st  of 
October ;  and  on  the  26th  of  October  the  plaintiff  proceeded  under  the  provisions  of 
the  28th  section  of  the  Common  Law  Procedure  Act,  fiUn^  an  affidavit  of  personal  ser- 
vice of  the  writ  of  sununons,  and  a  declaration  indorsed  with  a  notice  to  plead  in  eight 
days ;  and  at  the  expiration  of  that  time  signed  judgment  for  want  of  a  plea,  and  issued 
execution ;  not  having  given  the  defendant  any  notice  of  the  filing  of  the  dedarar 
tion. 

Macnamara  showed  canse,  citing  the  above  deciaion. 

Steeteny  in  support  of  the  rule,  argued  that  there  was  a  material  distinction  between 
an  appearance  entered  under  the  statute  by  the  plaintiff  for  the  defendant  and  an 
appearance  by  the  defendant ;  and  that  in  the  present  case  there  was  a  non-appearance 
by  the  defendant,  within  the  meamng  of  the  18th  section.  He  also  referred  to  the  62a 
sectMMi  J     ^ 

[LoKD  Campbell,  C.  J.  That  only  appUes  to  a  rule  to  plead  or  a  demand  of 
plea.] 

Per  CSmam,    The  rule  must  be  discharged. 
>  21  Law  J.  Bep.  (n.  s.)  Exch.  840. 
VOL.  XIV.  36 
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partiefl  in  insolrent  drcumstances,  provides,  that  no  such  conreyance  shall  be  deemed  Toii 
if  made  prior  to  three  months  before  filing  the  petition,  and  not  with  the  liew  or  intentkn 
by  the  party  so  conveying  of  petitioning  the  court  for  protection  from  process.  The  jadgt 
du^ctea  the  jury  to  coBMder  whether  the  insolvent  executed  the  bill  of  sale  with  the  viev 
or  intention  of  petitionmf  the  Insolvent  Court  for  protection  at  any  time  when  he  m^ 
apprehend  proceedings  would  be  or  were  taken  against  him :  — 

Held^  that  this  was  a  misdirection ;  the  question  being,  not  whether  tiie  insolvent  had  t 
general  intention  at  some  future  time  of  petitioning  the  Insolvent  Court,  but  whether  he 
had  the  present  intention  of  so  doing. 

Assumpsit,  for  money  had  and  received,  to  the  use  of  the  insolvent 

Second  count',  for  money  had  and  received,  to  the  use  of  the  plaiii- 
tiiTs  as  assignees. 

Plea.     Non  assumpsit. 

.  At  the  trial,  before  Wightman,  J.,  at  the  last  Berkshire  spring  assizes, 
the  facts  were  these  :  —  P.  Goddard,  the  insolvent,  being  indebted  to 
his  landlord  in  a  large  sum  of  money,  for  rent,  which  he  was  pressed 
to  pay,  and  being  in  insolvent  circumstances,  and  unable  to  pay  the 
same,  proposed  to  and  executed  to  the  defendant,  in  April,  1850,  a 
bill  of  sale  of  his  farming  stock  and  household  fiirniture,  which  ibe 
latter  took  possession  of,  and  sold  in  the  following  month.  Goddard, 
after  the  bill  of  sale,  lived  in  the  house  of  the  de^ndaut  The  insol- 
vent being  afterwards  sued  by  the  plaintiff  in  the  county  court,  peti- 
tioned that  court  for  protection  as  an  insolvent,  in  June,  1851 ;  and 
his  case  was  heard  in  August  The  case  for  the  plaintiffs  was,  that 
the  assignment  was  fraudulent  and  void,  within  the  7  &  8  Vict  c 
96,  s.  19.  On  the  other  hand,  it  was  contended  for  the  defendant, 
that  the  case  fell  within  the  proviso  of  that  section,  and  that  the  con- 
veyance was  not  made  by  the  insolvent  "with  the  view  or  intention" 
"  of  petitioning  the  court  for  protection  from  process."  The  learned 
judge  directed  the  jury  to  consider  whether  the  bill  of  sale  was  exe- 
cuted by  the  insolvent  with  the  view  or  intention  of  petitioning  the 
Insolvent  Court  for  protection  at  any  time  when  he  might  apprehend 
proceedings  would  be  or  were  taken  against  him.  The  jury  answered 
both  questions  in  the  affirmative,  and  found  a  verdict  for  the  plainti& 

A  rule  nisi  having  been  obtained  for  a  new  trial,  on  the  ground  of 
misdirection, 

Alexander  and  Griffiths  showed  cause.  The  judge  rightly  directed 
the  jury,  for  all  the  facts  showed  that  the  insolvent  could  have  had  no 
other  intention  than  that  of  petitioning  the  Insolvent  Court  In  Aldred 
y.  Constable,  4  Q.  B.  Rep.  674 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  Q.  B.  253, 
it  was  held,  that  a  fraudulent  preference  in  contemplation  of  bank- 
ruptcy might  be  inferred  by  a  jury  from  circumstances,  without  proof 
that  a  distinct  act  of  bankruptcy  was  contemplated.  That  is  an 
analogous  case. 

[Martin,  B.  In  Morgan  v.  Bnmdrett,  5  B.  &  Ad.  289 ;  s.  c.  2  Law 
J.  Kep.  (n.  s.)  K.  B.  195,  it  was  held,  that  a  party  seeking  to  avoid  a 
payment  or  transfer  of  goods,  on  the  ground  that  it  was  voluntarily 
made  by  a  trader  in  contemplation  of  bankruptcy,  must  show  not 
merely  that  the  trader  was  insolvent  when  it  was  made,  but  also  that 
he  then  contemplated  bankruptcy.] 
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The  insolvent  must  have  known  that  he  would  be  under  the  neces- 
sity of  petitioning  the  Insolvent  Court.  The  whole  question  depends 
upon  the  mii|d  and  intention  of  the  party  at  the  time  of  executing 
the  bill  of  sale.  Gibson  v.  Muskett^  3  Man.  &  G.  168;  s.  c.  11  Law 
J.  Rep.  (n.  s.)  C.  p.  226.  The  insolvent  must  be  taken  to  have  con- 
templated the  necessary  effect  of  his  own  act. 

[Platt,  B.  The  intention  of  the  insolvent  was  merely  to  prefer 
the  defendant  to  his  landlord.] 

Keating  and  IHgoU  were  not  called  on. 

Pollock,  C.  B.  This  rule  must  be  absolute,  on  the  ground  of 
misdirection.  I  think  there  was  no  evidence  from  which  the  jury 
could  be  called  upon  to  say  that  the  insolvent  had  the  intention  of 
petitioning  the  Insolvent  Court.  But  my  judgment  proceeds  on  the 
ground,  that  the  question  arising  under  the  proviso  in  the  19th  section 
of  the  act  of  parliament  has  not  been  correctly  left  to  the  jury.  To 
render  the  conveyance  void  the  party  making  it  must  have  the  present 
view  or  intention  of  petitioning  the  Insolvent  Court  It  is  not  enough 
that  he  has  a  general  intention  at  some  future  time  of  freeing  him- 
self  from  his  embarrassments  by  petitioning  the  court 

Platt,  B.  I  am  of  the  same  opinion.  The  conveyances  spoken 
of  in  the  former  part  of  the  19th  section  are  void,  unless  they  fall 
within  the  proviso  in  the  concluding  part  of  that  section.  The  only 
question,  therefore,  is,  whether  this  transaction  ranges  itself  under  the 
proviso.  It  is  argued  that  the  insolvent  must  nave  contemplated 
insolvency,  that  he  was  in  insolvent  circumstances,  that  he  must  have 
intended  the  consequences  of  his  own  act,  and  that  he  was  in  the 
situation  of  a  man  about  to  become  a  bankrupt,  whose  conveyances 
and  assignments  are  deemed  to  be  made  in  contemplation  of  bank- 
ruptcy. There  is,  however,  a  distinction  between  the  case  of  bank- 
ruptcy  where  proceeding  were  taken  hostilelv  against  the  party,  and 
the  present  case,  where  he  acts  voluntarily.  Here  the  act  of  petition- 
ing the  court  is  the  party's  own  act ;  he  is  not  bound  to  petition,  and, 
therefore,  when  the  judge  told  the  jury  that  the  question  was  whether 
the  insolvent  had  at  any  time  the  intention  of  petitioning  the  court, 
that  direction  was  wrong.  The  statute  contemplates  that  the  act 
which  he  is  to  do  is  to  be  a  valid  one.  He  must  not  at  the  time  have 
the  intention  of  petitioning  the  Insolvent  Court.  The  question  was 
put  by  the  judge  upon  the  ground  that  the  insolvent  had  the  intention 
of  applying  contingently,  and  at  some  future  time  to  the  Insolvent 
Comt.     That  direction  was  wrong. 

Martin,  B.  I  am  of  the  same  opinion.  The  question  is,  whether 
this  is  a  valid  bill  of  sale.  Without  doubt,  Goddard  could  transfer 
his  property  in  a  valid  and  legal  manner.  He  was  entitled  to  prefer 
one  creditor  to  another.  Has  this  conunon  law  right  been  interfered 
with  ?  It  is  to  be  observed  that  this  act  of  the  7  &  8  Vict  c  96,  is 
not  the  Insolvent  Debtors  Act     It  was  made  with  a  different  intent 
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The  5  &  6  Vict  c.  116,  enabled  persons  not  being  traders  or  being 
traders  owing  less  than  300/.  to  present  a  petition  to  the  Ck>iirt  of 
Bankruptcy.  The  act  of  the  7  &  8  Vict  c.  96,  was  intended  to  extend 
and  amend  that  act  It  enables  a  petition  for  protection  firom  proce^ 
to  be  presented  to  a  Court  of  Bankruptcy ;  and  then  it  enacts,  in 
section  19,  that  if  any  petitioner  shall,  in  contemplation  of  becoming 
insolvent,  or  being  in  insolvent  circumstances,  voluntarily  convey  his 
property  to  any  creditor,  such  conveyance  shall  be  deemed  fraudulent 
and  void*as  against  his  assignees ;  provided  that  no  such  conveyance 
shall  be  deemed  fraudulent  and  void  if  made  prior  to  three  mcHiths 
before  filing  the  petition,  and  not  with  the  view  or  intention  by  the 
party  conveying  of  petitioning  the  court  for  protection  firom  process. 
My  opinion  is,  that  if  a  conveyance  is  executed  more  than  three 
months  before  the  filing  of  the  petition,  the  party  seeking  to  set  aside 
that  conveyance  is  bound  to  establish  affirmatively  the  intention  of 
petitioning  the  court  for  protection.  I  think  the  party  in  this  case 
who  executed  the  bill  of  sale  did  not  think  about  protecting  himself 
from  process.  His  only  intention  was  to  avoid  a  distress  on  the  part 
of  his  landlord.  There  is  not  a  scintilla  of  evidence  for  the  jury  of 
the  insolvent  having  the  intention  of  petitioning  the  court  for  pro- 
tection from  process.  This  act  of  parliament  must  be  construed 
strictly,  and  conveyances  of  this  description  are  not  to  be  set  aside 
except  upon  legitimate  grounds. 

Rule  absobUe. 


The  Justices  of  Bedfordshire,  appellants,  r.  The  Bedford  Im- 
provement Commissioners  respondents. 

The  Justices  of  Bedfordshire,  and  others,  appellants,  v.  The  Over- 
seers OF  THE  Poor  of  St.  Paul,  respondents. 

The  Guardians  of  the  Bedford  Union,  appellants,  v.  The  Bed- 
ford Improvement  Commissioners,  respondents. 

The  Governors  of  the  Bedford  Infirmary,  appellants,  v.  The 
Bedford  Improvement  Commissioners,  respondents.^ 

April  28,  and  May  31,  1852. 

Rate  —  1.  Goal,  Rating  of  —  Goal  Act,  4  Geo.  4,  c.  64,  s.  48,  Construc- 
tion of —Local  Act,  43  Geo.  3,  c.  128. 

2.  Houses  of  Governor  and  Wardens  of  Ghal^  Ratability  of. 

3.  Union  Workhouse,  Ratability  of — Public  Building — Parliamenl- 
ary  and  Parochial  Tax. 

4.  Infirmary — Public  Building —  Meaning  of  words  «  in  Front  of^  in 
Local  Act. 

The  43  Geo.  8,  c  128  (local  and  personal),  for  improving  the  town  of  Bedford,  enacts,  sec- 
tion 59,  that  If.  shall  be  assessed  npon  all  goals,  chapels,  meeting-honses,  schools,  alms- 

1  21  Law  J.  Rep.  (n.  s.)  M.  C.  224. 
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houses,  and  other  public  buildings,  church-yards,  chapel-yards,  and  meeting-house  yards, 
within  the  said  town,  for  every  yard,  running  measure,  of  the  length  in  front  of  such  halls, 
gaols,  &c.  The  Gaol  Act,  4  Geo.  4,  c.  64,  s.  48,  enacts,  that  every  gaol  for  any  county  or 
town,  &C.,  having  exclusive  jurisdiction  of  felonies  and  misdemeanors,  which  shiJl  be 
situate  within  the  limits  of  any  other  county  or  town,  shaU  be  taken  to  be  part  of  the  coun- 
ty or  town  for  which  it  shall  be  used  as  a  gaol,  so  long  as  it  shall  be  so  used.  The  county 
gBol  of  Bedfordshire  is  situate  within  the  town  of  ^dford,  and  the  ^nt  and  part  of  the 
aides  and  the  back  part,  the  latter  consisting  of  a  boundary  wall,  abut  upon  public  roads 
of  the  town.  The  commissioners  under  the  local  act  assessed  the  county  justices  for  the 
frontage  of  the  fore  part,  ofthe  back  part,  and  of  part  of  ^e  sides  of  the  gaol,  measured 
in  running  yards :  — 

HM^  At  die  gaol  was  not  exempt  from  rating  by  reason  of  the  4  Geo.  4,  c.  64,  s.  48,  as  that 
section  related  merely  to  jurisdiction. 

The  houses  of  the  governor  and  warders  of  a  county  gaol  were  bailt  ontside  a  wall  inclosing 
an  area,  within  which  the  gaol  stood.  The  front  dw>r  of  ^e  governor's  house  opened  into 
the  public  street.  There  was  an  outlet  through  the  bad^  wall  of  die  house  to  the  area. 
The  houses  of  the  warders  were  similarly  situated,  but  did  not  communicate  by  the  back 
wall  with  the  area.  The  governor  and  warders  had  the  occupation  of  three  houses  only  in 
respect  of  their  being  such  officers,  and  the  accommodation  of  their  houses  was  not  more 
^an  was  proper  and  convenient  for  persons  having  their  duties  to  perform ;  and  their  con- 
stant resiaence  in  their  houses  was  an  important  part  of  their  duties :  «- 

Hdd^  that  they  were  not  liable  to  be  rated. 

An  union  workhouse  was  erected  by  an  incorporation  of  guardians,  under  the  34  Geo.  3, 
c.  98,  the  19th  section  of  which  enacts  "that  all  boildmgs  to  be  erected  by  virtue  of  that 
act  shall  be  free  from  all  parliamentary  and  parochial  taxes,  except  such  and  to  such 
amount  as  they  were  assessed  to,  at  the  time  they  were  first  taken  and  applied."  It  was 
afterwards  rented  by  the  guiurdians  of  a  poor-law  union,  formed  under  the  4  &  5  Will.  4, 
c  76:— 

BMy  that  the  workhouse  was  a  **  public  building"  within  the  meaning  of  the  above  local 
act,  and  that  it  was  liable  to  be  rated  under  that  act,  the  rate  in  question  not  being  a  ^  par- 
liamentary or  parochial  tax  "  within  the  meaning  of  the  34  Geo.  3,  c  98. 

An  infirmary  is  a  **  public  building**  within  the  meaning  of  the  local  act 

In  all  the  above  cases,  and  the  other  subject-matters  of  rating  mentioned  in  the  local  act,  the 
rate  ought  to  be  imposed  upon  so  mudi  of  the  frontage  of  the  several  buildings  and  ground 
as  abuts  upon  a  public  camage-road  or  public  footway. 

In  a  special  case,  stated  under  the  12  &  13  Yict  c  45,  the  parties  supporting  the  affirmative 
(the  respondents  in  the  present  cases)  are  entitled  to  begin. 


The  Justices  of    Bedfordshire,  appellants,  v.  The   Bedford  Im- 
provement Commissioners,  respondents. 

April  28,  1852. 

1«  Ooal^  Liability  to  be  Rated  and  Mode  of  Rating  —  Ooal  Act,  4 
Oeo.  4,  c.  64,  s.  48,  Ckmstruction  of-^  Local  Acty  43  Geo.  3,  c.  128. 

In  this  case  the  justices  of  the  county  of  Bedford  had  been  rated, 
in  respect  of  the  county  goal,  at  the  sum  of  182.  IO5.  6cL,  in  respect 
of  247  yards  of  running  measure  of  the  length  in  front  of  the  goal. 
The  rate  was  made  by  the  commissioners  for  the  improvement  of 
the  town  of  Bedford,  under  two  local  acts  of  parliament.  The  jus* 
tices  appealed  against  the  rate,  stating  as  the  grounds  of  the  appeal, 
first,  that  the  goal  was  not  ratable  at  all  under  the  locsd  acts ;  second- 
ly, that,  if  ratable,  it  ought  to  be  rated  for  every  yard,  running  mea» 
sure,  of  the  length  in  front  of  such  goal 

The  following  case  was,  by  judge's  order,  stated  for  the  opinion  of 
this  court 

36* 
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Case.  By  an  act  of  parliament  (local  and  personal),  43  Gteo.  3, 
c  128,  for  improving  the  town  of  Bedford,  certson  commissioners  (the 
respondents  in  this  case)  were  empowered  to  make  rates  for  the  par- 
poses  of  the  act. 

It  is  admitted,  for  the  purposes  of  this  appeal  and  case,  that  Hie 
said  parish  of  St.  Paul  is  situate  within  the  borough  of  Bedford, 
which  has  a  recorder,  and  to  which  a  separate  commission  and  a 
separate  Court  of  Quarter  Sessions  of  the  Peace  have  been  granted, 
and  the  jurisdiction  of  the  justices  of  the  borough  is  independeA  and 
exclusive  of  that  of  the  justices  of  the  said  county ;  and  that  the  ap- 
pointment of  commissioners  of  the  poor  of  the  said  parish  is,  from 
time  to  time,  made  by  the  justices  of  the  said  borough  only,  and  not 
by  the  justices  of  the  said  county. 

By  section  59  it  is  enacted,  that  the  sum  of  I5.  and  no  more,  shall 
yearly  be  rated  and  assessed  upon  all  halls,  goals,  chapels,  meeting- 
houses, schools,  alms-houses  (except  the  alms-houses  founded  by 
Christie  Skinner,  deceased)  and  other  public  buildings,  church- 
yards, chapel-yards,  and  meeting-house  yards,  within  the  said  town, 
for  every  yard,  running  measure,  of  the  length  in  front  of  such  halls, 
gaols,  chapels,  meeting-beuses,  schools,  alms-houses,  and  other  public 
buildings,  church-yards,  chapel-yards,  and  meeting-house  yards ;  and 
the  rates  or  assessments  so  to  be  made  and  laid  upon  the  county 
hall,  county  gaol,  or  any  other  public  county  building  shall  be  paid 
by  the  treasurer  of  the  county  of  Bedford  for  the  time  being. 

Until  Michaelmas,  1819,  the  county  prison  comprised,  as  now,  the 
common  gaol  and  bouse  of  correction  in  one  building,  and  having  but 
one  frontage,  adjoining  a  public  street,  and  was  assessed  to  the  im- 
provement rate  according  to  the  linear  measure  per  yard  of  its  fi-ont 
adjoining  that  street,  being  the  present  frontage  of  St.  Love's-street ; 
and  such  rate  was  not  disputed. 

In  1819  the  justices  purchased  the  ground  then  occupying  the 
space  between  the  north-east  side  of  the  gaol,  and  Offa-sta-eet,  upon 
which  they  erected  a  new  house  of  correction,  with  an  entrance  firom 
and  fronting  that  street  From  January,  1820,  the  said  house  of  cor- 
rection was  used  as  a  separate  county  prison,  and  was  assessed  to 
the  improvement  rate,  according  to  the  linear  measure  per  yard  of  its 
frontage  to  Offa-street,  and  continued  to  be  assessed  yearly  upon 
that  scale  until  the  rate  in  dispute  was  made. 

In  1849  the  county  justices  again  brought  the  gaol  and  house  of 
correction  into  one  establishment,  within  one  building,  being  the  pre- 
sent county  prison,  commonly  called  the  new  prison,  the  subject  of 
the  appeal,  by  enlarging  and  adding  various  additional  buildings  to 
the  old  gaol ;  the  gateway,  porter's  lodge,  and  governor's  and  warden's 
houses  forming  the  front  to  St  Love's-street,  and  the  only  entrance 
to  the  new  prison  being  f^o^^  St  Love's-street  by  the  above  gateway. 

The  separate  house  of  correction  having  become  useless,  was 
lately  pulled  down,  and  the  site  converted  into  a  garden  and  airing 
ground  for  the  purposes  of  the  new  prison,  with  a  blank  wall,  about 
^  feet  high  and  61  yards  in  length,  bounding  the  frontage  of,  bat 
without  any  entrance  from,  0£fa-street 
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The  north-west  boundary  wall  of  the  new  prison,  for  about  67 
yards,  adjoins  a  public  road  leading  from  St.  Love's-street  to  Ade- 
laide square.  The  south-east  boundary  wall,  for  about  33  yards, 
adjoins  some  ground  of  the  Duke  of  Bedford,  which  was  kept 
enclosed  aqd  used  as  a  private  way  to  his  land,  which  was  sold  in 
building  lots,  in  April,  1842,  when  the  gate  and  enclosing  fence  were 
removed,  and  the  ground  before  used  only  as  a  private  way  was  left 
open  for  the  use  of  the  purchasers,  and  the  public  now  use  it  as  a 
Toad  from  St  Love's-street  to  Harper-street,  and  the  commissioners 
repair  it 

The  rate  in  dispute  is  made  upon  the  principle  that  the  county  is 
liable  to  be  rated  in  respect  of  all  parts  of  the  prison  estate  adjoin- 
ing to  any  public  road,  which  the  respondents  consider  ratable  front- 
age, and  not  restricted  to  the  front  of  the  building ;  and,  therefore, 
the  linear  or  running  measure  stated  in  the  rate  includes  not  only  the 
length  or  front  next  St  Love's-street,  but  the  length  of  the  blank 
wall  now  at  the  back  of  the  prison,  adjoining  to  and  occupying  the 
frontage  of  Offa-street,  lately  the  front  of  the  house  of  correction,  and 
also  so  much  of  the'  side  boundaries  as  adjoin  the  two  roads  before 
mentioned  on  the  north-west  and  south-east  sides. 

It  is  contended  by  the  appellants,  first,  that  the  county  prison  and 
appurtenances  thereto  belonging,  are  part  of  the  county,  under  the 
48th  section  of  the  4  Geo.  4  (1824),  c.  64,  and,  therefore,  not  ratable 
under  the  said  local  acts  ;  and,  secondly,  that  if  the  gaol  be  ratable, 
it  can  only  be  rated  in  respect  of  the  length  of  its  front  to  St  Love's- 
street  The  point  for  the  court  to  decide  is,  whether  the  appellants 
are  liable  to  be  rated  in  the  said  rate  or  assessment  in  respect  of  the 
county  gaol ;  if  they  are  not,  the  assessment  is  to  be  amended  by 
striking  out  that  portion  of  it  which  is  set  out  in  this  case.  K  the 
court  should  decide  that  the  appellants  are  ratable  in  respect  of  the 
said  county  gaol,  then  the  amount  of  rate  is  to  be  ascertained  on  such 
principle  as  the  court  should  determine,  and  the  said  portion  of  the 
rate  shall  be  amended  upon  the  said  principle  so  determined  by  the 
court  In  either  case  such  costs  to  be  paid  as  this  court  shall 
adjudge. 

Wbrlledg'e  {Mills  with  him),  for  the  respondents.  The  gaol  is  rat- 
able, notwithstanding  the  Gaol  Act,  4  Geo.  4,  c.  64,  s.  48,  the  only 
efTect  of  that  act  being,  that  gaols,  &c.,  locally  situated  out  of  a  juris- 
diction are  to  be  deemed  part  of  that  jurisdiction.  The  object  of  the 
act  was,  to  empower  the  justices  of  the  jurisdiction  without  the 
boundaries  of  which  the  gaol  might  be  situated,  to  enter  it  all  times. 
It  was  not  intended  by  the  legislature  in  a  case  like  the  present,  to 
exempt  the  gaol  from  the  payment  of  rates.  Secondly,  the  appel- 
lants are  liable  to  be  rated  in  respect  of  the  front,  the  back,  and  part 
of  the  two  sides  of  the  gaoL  The  words  of  the  local  act  are,  that 
gaols  are  to  be  rated  "  for  every  yard,  running  measure,  of  the  length 
in  front  of  such  gaols,"  &c.  The  words  "  length  in  front "  mean 
"  frontage  "  towards  public  streets  and  roads,  in  the  sense  in  which 
those  words  are  used  by  builders.     The  case  might  be  different  if  the 
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words  bad  been  ^  length  of  the  front."  The  justices  are  therefore 
ratable  in  respect  of  the  fore,  back,  and  part  of  the  side  firontage. 
(He  was  then  stopped  by  the  court) 

Tozer  (Pearse  with  him), for  the  appellants.  First,. the  effect  erf 
the  4  Greo.  4,  c  64,  s.  48,  is  to  take  the  gaol  out  of  the  b<»rougfa  of 
Bedford,  for  all  purposes,  and  to  place  it  within  the  counir.  Secondly, 
the  appellants,  according  to  the  true  construction  of  this  local  act,  are 
to  be  rated  in  respect  of  the  front  of  the  gaol  only  where  it  abuts  on 
St  Love's-street 

Pollock,  C.  B.  The  rate  must  be  affirmed.  The  first  question  is 
as  to  the  G^aol  Act;  and  as  to  that  act  I  think  that  it  merely  has 
reference  to  jurisdiction ;  and  with  respect  to  rating,  leaves  the  gacd 
to  be  considered  as  situate  within  the  parish  of  St  Paul,  in  the  bo- 
rough of  Bedford.  How,  then,  is  the  gaol  to  be  rated  ?  Looking  at 
the  objects  of  the  local  act  of  parliament,  I  think  the  words  ^  in  bovX 
of  the  gaol "  mean  that  part  of  the  gaol  which  would  be  frontage  if 
there  were  doors  and  windows  in  it,  and  therefore,  that  that  part  of 
the  gaol  which  abuts  on  public  ways  in  the  front,  back,  and  sides  of 
the  gaol  is  to  be  considered  liable  to  be  rated.  The  appellants  must, 
therefore,  be  rated  for  so  many  yards  of  the  gaol  as  bont  towards  any 
public  street  or  way.  The  mode  of  rating  is,  therefore,  correct,  and 
judgment  must  be  for  the  respondents,  with  costs. 

Parke,  B.  I  am  of  the  same  opinion.  The  object  of  the  section 
of  the  Graol  Act  was  merely  to  give  jurisdiction  to  parties  in  respect 
of  places  locally  situated  out  of  the  jurisdiction ;  in  other  respects 
gaols  are  left  in  the  same  situation  as  they  were  in  before  the  act 
passed.  With  reg^ard  to  the  second  point,  although  there  is  a  little 
ambiguity  in  the  language  of  the  local  act,  I  think,  on  the  whole,  the 
respondents  are  entitled  to  judgment  The  gaol  derives  benefit  from 
the  paving,  cleansing,  and  lighting  which  takes  place  close  to  it,  and, 
therefore,  it  is  reasonable  that  the  justices  should  pay  for  the  frontage 
towards  the  public  roads,  measured  by  yards.  The  authorities  of  the 
gaol  may,  if  they  think  fit,  have  access  to  the  front,  back,  or  sides  by 
means  of  doors  and  windows,  and  therefore  they  ought  to  pay  whe- 
ther they  take  advantage  of  their  right  or  not  Here  there  is  a  front- 
age at  the  fore  part,  the  back,  and  also  at  the  sides  of  the  gaol ;  and 
therefore  that  frontage  measured  in  yards,  must  be  paid  for. 

Aldeason,  B.  I  concur.  The  gaol,  except  for  the  purposes  of 
jurisdiction,  is  to  be  considered  as  situated  in  the  borough  of  Bedford. 
As  to  the  other  point,  the  justices  are  liable  to  be  rated  for  the  foie- 
side,  and  back  frontage.    The  rate  must  be  affirmed  with  costs. 

Martin,  B.  I  am  of  the  same  opinion.  The  gaol  is  totally  situ- 
ated in  the  town  of  Bedford,  and  the  owners  of  it  derive  benefit  from 
the  paving,  cleansing,  and  lighting  which  takes  place  in  its  vicinity. 
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They  must,  therefore,  be  rated  according  to  the  mode  adopted  by  the 
respondents. 

Rate  affirmed^  with  costs. 


The  Justices  of  Bedfordshire,  appellants,  v.  The  Overseers  of 
St.  Paul,  respondents. 

April  28,  1852. 

2.  Houses  of  Governor  and  Warders  of  Gaoly  Ratability  of 

This  was  an  appeal  against  a  poor-rate  of  the  parish  of  St.  Paul, 
Bedford,  whereby  C.  Forster,  J.  Parsons,  and  J.  Ferris  were  rated  in 
respect  Qf  the  occupation  of  three  houses.  Forster  was  governor, 
and  Parsons  and  Ferris  were  warders  of  the  gaol  and  house  of  cor- 
rection for  Bedfordshire.  The  county  gaol  of  Bedford  having  been 
rebuilt  in  1848,  the  houses  of  the  said  governor  and  warders  were 
purposely  constructed  so  as  not  to  adjoin  the  gaol.  The  gaol  and 
house  of  coirection  stand  on  an  area  surrounded  by  a  high  walL 
Forster's  house  is  on  the  left  side  of  the  prison  gateway,  outside  the 
wall,  the  front  door  whereof  opens  on  the'  public  street  The  house 
communicates  by  an  outlet  through  the  back  wall  with  the  said  area. 
The  houses  of  the  warders  are  similarly  situated,  but  do  not  commu- 
nicate through  the  back  wall  with  the  area.  All  the  appellants  are 
in  the  exclusive  occupation  and  enjoyment  of  the  houses,  with  their 
wives  and  children.  The  governor  and  warders  have  the  occupation 
of  their  houses  only  in  respect  that  they  are  such  officers,  and  the 
accommodation  afforded  by  their  houses  is  not  more  than  is  proper 
and  convenient  for  persons  having  their  duties  to  perform ;  and  the 
constant  residence  of  these  officers  within  their  houses  is  an  important 
part  of  their  duties. 

The  question  for  the  court  is,  whether  either  of  the  above  parties  is 
liable  to  be  rated. 

WorUedge  and  Mills  for  the  respondents,  appearing  to  support  the 
rate. 

Tozery  for  the  appellants,  contended  that  he  was  entitled  to  begin. 
[Per  Curiam,^     The  parties  supporting  the  affirmative,  that  is,  the 
respondents,  have  the  right  to  begin.] 

Worlkdge  and  Mills  for  the  respondents.  The  governor  and  ward- 
ers  are  liable  to  be  rated  for  their  houses,  which  are  distinct  from  the 
gaol,  and  are  in  the  nature  of  private  residences.  The  governor  has 
more  accommodation  than  is  necessary  for  him  in  his  capacity  of 
governor.       • 

[Alderson,  B.  The  governor  of  the  gaol  must  reside  somewhere. 
Here  he  lives  outside  the  gaol,  but  he  has  access  to  the  gaol  from  his 

1  Pollock,  C.  B.,  Alderson,  B.,  Platt,  B.,  and  Martix,  B. 
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honse,  which  is  bnilt  in  such  a  manner  as  to  allow  him  conyeniently 
to  visit  the  gaol. 

Martin,  B.  It  cannot  be  a  criterion  of  the  liability  to  be  rated 
that  the  house  is  situated  outside  the  gaoL] 

The  Queen  v.  Shepherd,  1  Q.  B.  Rep.  170;  s.  c.  10  Law  J.  Rep. 
(n.  8.)  M.  C.  44,  will  be  relied  on  by  the  other  side. 

[Pollock,  C.  B.,  mentioned  TJie  King  y.  Bradford,  4  M.&.  S.317. 

Alderson,  B.  In  The  Queen  v.  Shepherd,  the  house  of  the  ap- 
pellant was  necessary  for  the  due  discharge  of  the  duties  of  the  office 
of  governor  of  the  gaol.  The  party  was  not  ratable  for  it,  as  be 
occupied  it  in  connection  with  his  office.  The  case  would  have  beeo 
different  if  the  house  bad  been  given  to  him  as  something  additional] 

The  King  v.  Terrott,  3  East,  506,  is  in  point 

Tozer  and  Pearse,  for  the  appellants,  were  not  called  upon. 
Per  Curiam.    There  must  be 

Judgment  for  the  appelkaUSy  wUh  costs. 


The  Guardians  op  the  Bedford  Union,  appellants,  v.  The  Bedfou) 
Improvement  Commissioners,  respondents. 

May  31,  1852. 

3.  IMion  Workhouse,  Ratability  o/— 34  Geo.  3,  e.  98,  s.  19  —  PubHe 
Building —  Parliamentary  and  Parochial  Tax, 

In  this  case  the  guardians  of  the  poor  of  the  Bedford  Union 
appealed  against  the  rate  of  the  Bedford  Improvement  Commis- 
sioners, on  the  grounds  that  the  union  workhouse  was  not  ratable, 
and  that  the  principle  of  rating  was  incorrect  It  appeared  firom  the 
special  case,  which  was  stated  by  judge's  order,  that  under  the  34  Gteo. 
3,  c.  98,  certain  persons  were  incorporated  as  guardians  of  the  poor 
of  Bedford.  That  they  purchased  land  and  erected  a  house,  called 
«  The  Bedford  House  of  Industry."  The  19th  section  of  that  act 
enacts,  that  «  all  buildings  to  be  erected  by  virtue  of  that  act  shall  be 
free  from  all  parliamentary  and  parochial  taxes,  except  such  taxes  and 
to  such  amount  as  they  shall  be  assessed  at,  at  the  time  they  shall  be 
first  taken  and  applied  for  the  purposes  of  the  act"  A  poor  law 
anion  was  afterwards  formed  under  the  4  &  5  Will  4,  c  76,  which 
rented  the  House  of  Industry  fix)m  the  Bedford  guardians. 

The  question  turned  upon  whether  the  Bedfoid  Union  Workhouse 
was  a  «  public  building  "  within  the  59th  section  of  the  local  act,  43 
Geo.  3,  c.  128  ;i  whether  it  was  exempt  from  all  parochftd  and  parlia- 
mentary taxes,  except  to  such  an  amount  as  it  was  alsessed  at,  at  the 
time  the  building  was  first  taken  and  applied  for  the  purposes  of  the 

1  See  the  preceding  case. 
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act ;  and  lastly,  whether  the  principle  of  rating  as  regarded  the  front 
age  was  correct  The  rate  was  made  on  the  principle  that  the  appel- 
lants were  liable  to  be  rated  in  respect  of  the  whole  of  the  south  and 
north-west  sides  of  the  premises ;  on  the  south  side  as  being  the  actual 
front  of  the  building,  and  the  north-west  side  as  adjoining  a  public 
road. 

WorlUdgey  for  the  respondents.  The  union  workhouse  is  a  public 
building  within  the  59th  section  of  the  43  Geo.  3,  c.  128  ;  it  is  not 
exempt  from  rating  under  that  act,  and  the  principle  adopted  by  the 
commissioners  is  the  correct  one.     (He  was  then  stopped.) 

Pearsey  for  the  appellants.  The  union  workhouse  is  liable  to  be 
rated  at  such  amount  only  as  it  was  liable  to  be  rated  at  under  the 
34  Geo.  3,  c.  98.  Williams  v.  Pritchard^  4  Term  Rep.  2,  is  in  point 
There  houses,  btiilt  on  lands  embanked  from  the  Thames,  in  pursu- 
ance of  the  7  Greo.  3,  c.  37,  which  vests  those  lands  in  the  owners 
free  from  taxes,  were  held  not  liable  to  be  assessed  to  the  general  land 
taxes  imposed  by  the  27  Geo.  3,  though  such  act  was  conceived  in 
general  terms,  and  was  subsequent  in  point  of  term  to  the  act  crea- 
ting the  exemption.  Palmer  v.  Earith^  14  Mee.  &  W.  428 ;  s.  c.  14 
Law  J.  Rep.  (n.  s.)  Exch.  256,  is  in  point  The  tax  imposed  by  the 
local  act  is  a  tax  nxed  by  act  of  parliament ;  it  is  a  parliamentary  tax. 

[AxDERsoN,  B.  This  is  neither  a  parochial  nor  a  parliamentary  tax.] 

Per  Curiam.  The  rate  must  be  amended,  without  costs,  by  con- 
fining it  to  the  front  of  the  building  next  to  the  public  road. 

Rule  amended^  vnthaut  costs. 


The    Governors  of  the   Bedford   Infirbiart,  appellants,  v.  The 
Bedford  Improvement  Commissioners,  respondents. 

May  81,  1859. 

4.  Infirmary — Public  Building — 43  Geo.  3,  c.  128,  Local  Act  —  ^^In 

Front  ofP  Meamng  of. 

This  was  an  appeal  against  a  rate  made  by  the  Improvement  Com- 
missioners of  the  town  of  Bedford,  whereby  the  governors  of  the 
Bedford  General  Infirmary  were  rated  to  the  poor,  in  respect  of  the 
Infirmacy  yard  and  Fever  Hospital,  for  381  yards,  running  measure, 
of  the  length  in  front  The  governors  appealed  to  the  sessions  against 
the  rate,  stating  as  grounds  of  the  appeal,  first,  that  the  infirmary  and 
hospital  were  not  ratable  at  all ;  secondly,  that  if  they  were  ratable, 
they  ought  to  be  rated  for  every  yard,  running  measure,  of  the  length  in 
front  of  such  infirmary.  The  43  Geo.  3,  c  128,  the  Bedford  Improve- 
ment  Act,  local  and  personal,  enacts,  sect  69,  that  Is.  (raised  by  a 
subsequent  act  to  Is.  6d.) "  shall  be  rated  upon  all  halls,  gaols,  chapels, 


Digitized  by 


Google 


432  COURT   OF  EXCHEQUER,  1852. 


The  Governors  of  the  Bedford  Infirmary  v.  The  Bedford  Improvement  Commissioners. 

meeting-houses,  schools,  alms-houses  (except  the  alms-houses  founded 
by  Christie  Skinner,  deceased),  and  other  public  buildings,  church- 
yards, chapel-yards,  and  meeting-house  yards,  within  the  said  town, 
for  every  yard,  running  measure,  of  the  length  in  front  of  such  halls, 
gaols,  chapels,  meeting-houses,  schools,  alms-houses,  and  other  public 
buildings,  church-yards,  chapel-yards,  and  meeting-house  yards." 

Worlledge^  for  the  respondents.  First,  this  is  a  "  public  building" 
within  the  meaning  of  the  local  act  It  is  ejusdem  generis  with  those 
previously  enumerated  in  the  section.  It  is  in  the  nature  of  an  alms- 
bouse.  Secondly,  the  principle  on  which  the  rate  was  imposed  is 
correct  The  commissioners  are  entitled  to  measure  as  frontage  any 
portion  of  the  infirmary  that  they  can  measure  without  being  tres- 
passers. They  may  measure  wherever  there  is  a  public  way  whereon 
the  building  abuts.  To  hold  that  a  front  next  a  footway  is  not  rata- 
ble, but  that  a  front  next  a  public  carriage-road  is,  \vould  violate  all 
principle,  and  introduce  difficulties  into  the  construction  of  the  act 
of  parliament  The  act  makes  no  distinction  between  footways  and 
carriage-roads. 

PearsCj  for  the  appellants.  The  infirmary  in  this  case  is  not  a 
"  public  building "  ejusdem  generis  with  those  mentioned  in  the  act 
of  parliament  The  parties  rated  are  the  governors  of  the  infirmary, 
and  they  are  not  the  proper  parties  to  be  rated.  Secondly,  the  ratable 
frontage  is  that  portion  only  which  comprises  the  area  of  the  building; 
the  land  surrounding  the  building  and  not  comprised  within  it  ought 
not  to  be  rated.  That  part  only  which  abuts  upon  the  public  carriage- 
road  is  ratable. 

Pollock,  C.  B.  I  am  of  opinion  that  the  rate  ought  to  be  levied 
by  taking  the  measure  of  so  much  of  the  ground  of  the  infirmary  as 
abuts  on  the  public  carriage-road,  and  so  much  as  abuts  on  the  north- 
east on  the  public  footway.  Two  points  are  raised  in  this  case. 
First,  whether  this  is  a  building  which  ought  to  be  rated  at  all; 
secondly,  upon  what  principle  the  rate  ought  to  be  imposed  ?  With 
respect  to  the  first  point,  it  is  true  that  no  hospital  or  infirmary,  or 
other  building  of  that  sort,  is  mentioned  in  the  local  act ;  nor  is  the 
machinery  by  which,  or  the  persons  upon  whom  the  rate  is  to  be 
imposed,  specifically  pointed  out  by  the  section  applicable  to  the  case. 
It  is  clear,  however,  that  it  was  not  intended  to  limit  the  rate  to 
buildings  beneficially  occupied.  [His  lordship  read  the  49th  section.] 
If  thb  infirmary  be  not  a  public  building,  I  do  not  know  what  is. 
Then  as  to  the  mode  of  rating  it  I  was  struck  with  the  remark  that 
the  act  makes  no  distinction  between  footways  and  carriage-ways. 
But  I  find  that  the  corporation  of  Bedford  are  liable  to  pay  Is.  per 
yard  in  respect  of  ways,  some  of  which  may  be  footways  and  some 
carriage-ways  ;  and  they  are  to  pay  an  uniform  rate,  so  that  no  dis- 
tinction is  taken  between  public  footways  and  public  carriage-roads. 
The  rate  must  be  amended,  by  making  the  governors  liable  to  pay 
in  respect  of  the  south-east  frontage  abutting  on  the  turnpike  roao, 
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and  of  the  north-east  frontage  abutting  on  the  public  footpath.     The 
parties  will  pay  their  own  costs. 

Alderson,  B.  I  am  of  the  same  opinion.  As  to  the  first  point,  I 
think  this  infirmary  as  much  a  "public  building"  as  a  school  or  alms- 
house, neither  of  which  is  privileged  to  all  the  public.  Church-yards 
and  meeting-yards  may  be  yards  having  no  building  within  them, 
and  they  may  have  no  aperture,  except  for  the  purpose  of  admitting 
funerals.  But  that  circumstance  can  make  no  difference.  This  case 
is  essentially  within  the  principle  of  the  case  which  was  decided  last 
term,  and  in  the  correctness  of  which  decision  I  concur.  The  rate 
must,  therefore,  be  affirmed  as  to  part,  and  amended  as  to  the  other 
part 

Platt,  B.  I  think  this  is  a  public  building ;  and  then  the  only 
question  is,  how  it  is  to  be  rated  ?  In  respect  to  gaols,  some  are 
circular,  but  under  the  language  of  such  an  act  as  this  they  would 
be  rated  without  reference  to  what  might  be  strictly  considered  a  front. 
We  are  bound  by  the  decision  of  this  court  last  term  on  the  subject 
of  the  gaoL  There  is  very  good  reason  for  holding  that  the  road  on 
every  side  of  a  public  building  should  regulate  the  rate,  because  the 
road  on  every  side  of  the  building  has  to  be  lighted,  watched,  and 
repaired. 

Martin,  B.  This  is  a  public  building  devoted,  not  only  to  the 
inhabitants  of  Bedford,  but  to  any  others  who  may  be  brought  there. 
It  is  a  public  building  within  the  meaning  of  the  local  act  of  parlia- 
ment. We  are  bound  by  our  judgment  in  the  case  decided  last  term 
relating  to  the  gaol.  The  rate  must  be  amended,  by  confining  it  to 
so  much  of  the  infirmary  as  fironts  the  turnpike-road  on  the  south- 
east, and  to  so  much  as  is  bounded  on  the  north-east  by  the  public 
footway.  *  There  will  be  no  costs  on  either  side. 

Rate  amended  accordingly,  without  costs. 


Todd  v.  E^errich.^ 

November  13,  1852. 

Master  a/nd  Servant — Domestic  Servant — Governess  —  Months 

Warning. 

A  goreraess  ia  not  within  the  role  applicable  to  menial  or  domestic  senrants,  that  npon 


1  22  Law  J.  Rep.  (n.  s.)  Excb.  1.    Before  Pollock,  C.  B.,  Pabke,  B.,  Aldeb- 
SON,  B.,and  Platt,  B. 

VOL.  XIV.  37 
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a  general  hiring,  the  service  may  be  determined  bj  a  month^s  notice  or  payment  of  i 
month's  wages. 

.  Assumpsit  for  the  residue  of  a  year's  salair  alleged  to  be  due  to 
the  plaintiff  for  services  as  governess  in  the  defendant's  family. 
Plea,  non  assumpsit. 

At  the  trial,  before  Jervis,  C.  J.,  at  the  summer  assizes  at  Guildford, 
there  was  a  conflict  of  evidence  as  to  the  period  for  which  the  engage- 
ment was  made,  which  it  is  not  material  to  state,  as  the  plaintiff 
obtained  the  verdict,  with  leave  to  the  defendant  to  move  to  enter  a 
nonsuit,  if  the  plaintiff  was  liable  to  be  discharged  at  a  month's  no- 
tice or  with  a  month's  wages,  in  accordance  with  the  rule  as  to  menial 
or  domestic  servants. 

E.  James  now  moved  accordingly.  The  custom  as  to  menial  or 
domestic  servants  is  established,  that  on  a  general  hiring  the  term  of 
service  is  for  a  year,  subject  to  the  right  of  either  party  to  determine 
the  engagement  by  a  month's  notice,  or  payment  by  the  master  of  a 
month's  wages  if  no  such  notice  is  given.  A  governess  resides  in 
the  house.  He  referred  to  Beeston  v.  Collyer<,  4  Bing.  309 ;  s.  c.  5 
Law  J.  Rep.  C.  P.  180 ;  Nowlan  v.  AbleU,  2  Cr.  M.  &  R.  54 ;  s.  c.  4 
Law  J.  Rep.  (n.  s.)  Exch.  155.  The  verdict  was  also  against  the 
evidence. 

Cur.  adv.  vulL 

The  judgment  of  the  court  was  now  delivered  by  — 

Pollock,  C.  B.  In  this  case,  which  was  tried  before  my  Lord 
Chief  Justice  Jervis,  we  think  there  ought  to  be  no  rule.  We  are  of 
opinion  that  the  point  which  was  reserved  was,  whether  a  governess 
is  within  the  rule  as  to  menial  or  domestic  servants ;  and  we  are  of 
opinion  that  a  governess  is  not  within  the  rule  or  custom  as  to  menial 
or  domestic  servants.  The  position  in  which  a  governess  is  placed, 
the  station  which  she  occupies  in  a  family,  the  manner  in  which  usu- 
ally such  a  person  is  treated  in  society,  certainly  place  her  in  a  very 
different  situation  from  menial  or  domestic  servants.  We  think,  as 
far  as  it  is  a  matter  of  law,  and  that  must  have  been  the  point  reserved, 
that  a  governess  is  not  within  the  rule  as  to  menial  and  domestic  ser- 
vants. And  treating  the  application  as  a  verdict  against  evidence, 
the  learned  judge  before  whom  this  case  was  tried  is  not  dissatisfied 
with  the  verdict.  We  have  read  the  notes  which  he  has  furnished  to 
us,  and  we  are  not  dissatisfied,  and  therefore  we  think  there  ought  to 
be  no  rule. 

Rule  refused. 
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Key  and  others  v.  Cotesworth  and  others.^ 

May  8, 1852. 

Stoppage  in  Transitu  —  Bills  drawn  against  QrnstgnmerUs. 

In  1845,  the  defendants,  commission  agents  in  London,  wrote  to  the  plaintiff's,  merchants  at 
Madras,  as  follows :  —  "At  the  reauest  of  Messrs.  K.  &  L.,  of  Glasgow,  we  beg  to  open  a 
credit  in  your  favor  to  the  extent  of  1,500/.,  to  be  applied  to  the  execntion  of  an  order  they 
hare  given  you  for  Madras  handkerchiefs,  and  for  cost  of  which,  as  produced,  you  draw  on 
us  at  the  customary  date,  on  forwarding  bills  of  lading  to  our  order."  Two  orders  were 
subsequently  given  by  K.  &  L.,  and  executed  by  the  plaintiffs,  who  forwarded  the  goods 
and  bills  of  lading  to  the  defendants,  and  they  accept^  and  paid  bills  drawn  on  them  in 
pursuance  of  the  Tetter.  In  February,  1847,  E.  &  1,.  wrote  to  the  plaintiffs,  with  a  third 
order:  —  "You  will  draw  for  cost  and  consign  goods  as  before."  The  plaintiffs  accord- 
ingly shipped  the  goods  on  account  of  E.  &  £.,  and  sent  to  the  defendants  the  invoice  and 


biU  of  laaing,  endosed  in  a  letter,  saying,  "  We  have,  as  usual,  drawn  upon  you  at  six 
months,  for  the  equivalent  of  the  amount  of  invoice."  The  bill  of  lading  stated  the  goods 
to  have  been  "shipped  by  the  plaintiffs,  and  to  be  deliverable  to  the  defendants  or  their 
assigns  on  payment  of  freight."  The  invoice  stated  that  the  goods  were  "  consigned  to  the 
defendants,  on  account  and  risk  of  K  &  L."  The  defendants  received  the  biU  of  lading 
and  invoice  together,  on  the  26th  of  August,  and  the  goods  arrived  in  London  on  the  21st 
of  October.  On  that  day  the  plaintiffs'  agent  received  a  bill  drawn  upon  the  defendants 
against  the  goods,  but,  on  presentment,  the  defendants  refused  to  accept  it  On  the  27th 
of  October,  E.  &  L.  stopped  payment  The  defendants  took  possession  of  the  goods  under 
the  bill  of  lading,  and  sold  them,  and  retained  the  proceeds.  On  the  4th  of  March,  1848, 
the  plaintiffs  gave  the  defendants  notice  that  they  claimed  to  stop  the  goods  in  transitUy 
the  oills  not  having  been  accepted.  In  an  action  to  recover  the  proceeds  of  the  sale  as 
money  received  to  the  use  of  the  plaintiff's :  — 

Bdd,  first,  that  it  was. a  question  for  the  judge,  and  not  for  the  jury,  to  decide  what  the  con- 
tract between  the  parties  was. 

Secondly,  that  the  property  in  the  goods  vested  absolutely  in  K  &  L.  upon  iht  delivery  on 
board  the  ship,  and  transmission  of  the  bill  of  lading  to  the  defendants :  the  acceptance  of 
the  bill  not  being  a  condition  either  precedent  or  subsequent 

Assumpsit  for  money  received  by  the  defendants  for  the  use  of  the 
plaintiflFs. 

Plea,  non  assumpseruntj  upon  which  issue  was  joined. 

At  the  trial  before  Martin,  B.,  at  the  London  sittings  after  Trinity 
term,  1851,  it  appeared  that  the  action  was  brought  to  recover  the 
sum  of  671 Z.  155.  9rf.,  being  the  proceeds  of  two  cargoes  of  Indian 
silk  handkerchiefs  consigned  by  the  plaintiffs,  merchants  at  Madras, 
carrying  on  business  under  the  firm  of  Binney  &  Co.,  to  the  defend- 
•ants,  merchants  in  London,  under  the  following  circumstances,  which 
were  mainly  admitted  on  both  sides.  In  the  year  1845,  Messrs,  Kil- 
gour  &  Leith,  merchants  at  Glasgow,  were  desirous,  through  the 
defendants,  their  London  agents,  of  procuring  Indian  silk  handker- 
chiefs from  the  plaintiffs  at  Madras ;  and  accordingly,  on  the  7th  of 
August,  1845,  Kilgour  &  Leith  wrote  to  the  defendants  as  follows : 
"  We  beg  to  acknowledge  the  receipt  of  your  favors  of  the  31st 
ult  and  the  5th  inst.  We  find  it  does  not  answer  your  views  to 
execute  our  Mends'  order  for  Indian  goods.     We  thought  you  would 
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have  considered  this  not  as  an  isolated  transaction,  but  as  one  con- 
nected with  our  account  and  that  of  our  friends,  whose  other  business 
we  have  directed  to  come  through  your  house,  and  which  will  extend 
to  12,000/.  or  15,000/.  per  annum.  It  certainly  will  take  some 
time  before  the  first  order  can  be  brought  forward,  but  afterwards  the 
same  quantity  would  be  required  every  three  or  four  months.  We 
did  not  think  the  liability  great,  as  the  goods  would,  of  course,  remain 
under  your  control  till  settled  for.  However,  to  save  all  trouble  in 
the  ordering,  &c.,  we  have  arranged  to  have  the  goods  made  in  Ma- 
dras, and  shipped  from  thence  to  England.  We  presume  you  will 
take  them  as  a  consignment,  and  on  receipt  of  bill  of  lading,  accept 
for  same.  We  will  thank  you  to  say  as  to  this  soon."  In  answer  to 
that  letter,  the  defendants,  on  the  9th  of  August,  wrote  to  Kilgour 
&  Leith  in  these  terms:  —  "We  will  answer  your  proposition, 
respecting  the  credit  for  the  purchase  of  Madras  handkerchiefs ;  in 
the  meem  time  please  to  inform  us  at  what  date  your  friend  would 
draw  on  us  for  the  rest ;  whether  you  contemplate  putting  us  in  funds 
at  their  maturity,  or  do  you  intend  the  credit  we  have  granted  to  you 
to  be  made  available  in  part  for  this  business  ?"  On  the  11th  of  Au- 
gust, Kilgour  &  Leith  wrote  to  the  defendants  as  follows :  —  ^«  The 
drafts  for  the  Indian  goods  would  be  at  six  months'  sight,  and  accom- 
panied by  bill  of  lading.  We  propose  you  accept  for  these  goods,  as 
against  a  consignment  of  produce ;  we  providing  funds  at  maturity, 
or  before,  if  reshipped  to  the  West  Indies.  We  do  not  intend  that 
the  credit  we  have  at  present  with  you  shall  be  made  available  for 
this  business ;  we  want  the  handkerchiefs  to  represent  the  draft  against 
them  till  shipped  for  our  friends  in  the  West"  On  the  18th  of  Au- 
gust the  defendants  wrote  to  Kilgour  &  Leith  in  these  terms:  — 
"  With  reference  to  the  credit  you  require  for  the  cost  of  India  goods 
to  be  ordered  from  Madras,  we  are  willing  to  grant  it  to  you,  know- 
ing the  firm  to  whom  you  transmit  the  order.  We  will  send  you  the 
necessary  letter  of  credit."  On  being  informed  that  the  plaintiA 
were  the  persons  to  whom  Messrs.  Kilgour  &  Leith  desired  the  let- 
ters of  credit  to  be  given,  on  the  17th  of  September  the  defendantB 
wrote  to  the  plaintiffs  as  follows  :  —  "At  the  request  of  Messrs.  Kllgoui 
&  Leith,  of  Glasgow,  we  beg  to  open  a  credit  in  your  favor  to  the 
extent  of  1,500/.,  to  be  applied  to  the  execution  of  an  order  they  have 
given  you  for  Madras  handkerchiefs ;  and  for  cost  of  which,  as  pro- 
duced, you  may  draw  on  us  at  the  customary  date,  on  forwarding, 
bills  of  lading  to  our  order,  and  timely  orders  for  insurance."  On  the 
7th  of  November,  the  plaintiffs  wrote  to  the  defendants :  — "  We 
have  the  pleasure  to  acknowledge  the  receipt  of  your  letter  on  the 
17th  of  September,  handed  to  us  by  Messrs.  Scott,  Bell  &  Co.,  au- 
thorizing us  to  draw  on  you  to  the  extent  of  1,500/.,  in  execution  of 
an  order  for  handkerchiefs,  on  account  of  Messrs.  Kilgour  &  Leith, 
of  Glasgow.  We  shall  gladly  avail  ourselves  of  this  authority,  ship- 
ping the  goods  to  your  order,  and  giving  you  timely  advice,  that  you 
may  effect  insurance  on  your  side."  The  plaintifi^  accordingly  exe- 
cuted the  order,  and  forwarded  the  goods  and  bill  of  lading  to  the  de^ 
fendants,  who  received,  accepted,  and  paid  the  bills  drawn  on  them, 
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in  accordance  with  the  letter  of  the  17th  of  September,  to  the  extent 
of  1,500/.  therein  mentioned;  and  this  transaction  was  closed. 

On  the  5th  of  February,  1847,  Messrs.  Kilgour  &  Leith  addressed 
a  letter  to  the  plaintiffs,  which  was  as  follows :  —  "  Enclosed  are  pat- 
terns of  a  third  order  for  handkerchiefs,  which  we  will  thank  you  to 
have  put  in  hand  immediately  on  receipt  This  order  has  been  too 
long  delayed,  and  if  you  can,  by  any  means,  hurry  execution,  we  will 
feel  particularly  obliged ;  you  will  draw  for  cost  and  consign  goods 
as  before."  The  patterns  were  enclosed,  together  with  a  detail  of 
the  order.  The  plaintiffs  executed  the  order  therein  contained,  and 
the  goods  ordered  were  shipped  for  England  in  two  vessels,  the  Provi- 
dence and  the  Essex ;  the  goods  by  the  Providence  were  shipped  on 
the  21st  of  August,  1847,  and  they,  as  well  as  the  goods  shipped  by 
the  Essex  were  stated  in  the  admissions  to  have  been  shipped  on  the 
said  order,  and  on  the  account  of  Messrs.  Kilgour  &  Leith,  and  the  bill 
of  lading  was  dated  the  21st  of  August,  and  was  in  the  usual  form. 
It  stated  the  goods  to  have  been  shipped  by  the  plaintiffs,  and  to  be 
deliverable  to  the  defendants  or  their  assigns  on  payment  of  the 
freight  Upon  the  same  day  the  plaintiffs  addressed  the  following  let- 
ter to  the  defendants  : — "  By  desire  of  our  mutual  friends,  Messrs. 
Kilgour  &  Leith,  of  Glasgow,  we  beg  to  hand  you  herewith  invoice 
and  bill  of  lading  for  nine  cases  of  Madras  handkerchiefs,  shipped  in 
the  Providence,  Capt.  S.  Hicks,  to  your  address,  and  against  which 
we  have,  as  usual,  drawn  upon  you  at  six  months,  for  the  equivalent 
of  the  amount  of  invoice  in  369Z.  2^.  Id,  being  at  the  current  exchange 
of  2s.  per  rupee,  and  which,  no  doubt,  will  be  duly  protected.  These 
goods  have  been  placed  in  a  cabin  to  prevent  the  chance  of  their  sus- 
taining injury  from  the  cargo ;  and  as  they  have  not  been  insured,  we 
trust  you  wiU  cover  the  risk  on  your  side."  The  bill  of  lading  and 
invoice  mentioned  in  this  letter  were  enclosed,  and  the  letter  and  its 
contents  received  by  the  defendants  on  the  26th  of  October  in  due 
course.  The  heading  of  the  invoice  was  as  follows :  "  Madras,  26th 
of  August,  1847.  Invoice  of  nine  cases  of  Madras  handkerchiefs, 
shipped  by  the  undersigned,  Messrs.  Binney  &  Co.  (the  plaintiffs), 
on  board  the  Providence,  Capt  Hicks,  consigned  to  Messrs.  Cotes- 
worth, Powell  &  Pryor,  London,  on  account  and  risk  of  Messrs.  Kil- 
gour &  Leith  of  Glasgow."  The  goods  by  the  Essex  were  shipped 
on  the  9th  of  October.  A  bill  of  lading  indorsed  in  blank  by  the 
plaintiffs,  and  invoice  substantially  in  the  same  form  as  the  above, 
were  enclosed  in  a  letter  from  the  plaintiffs  to  the  defendant,  dated 
the  12th  of  October,  which  was  received  by  the  defendants  on  the 
22d  of  November,  and  the  letter  was  as  follows :  —  "By  desire  of 
our  mutual  friends,  Messrs.  Kilgour  &  Leith,  of  Glasgow,  we  have 
the  pleasure  to  hand  you  herewith  invoice  and  bill  of  lading  for  eighl; 
cases  of  VentapoUan  handkerchiefs,  shipped  in  the  Essex,  Capt.  W. 
N.  Howard,  to  your  care,  and  we  have,  as  usual,  drawn  upon  you  at 
six  months  for  the  equivalent  of  the  amount  of  invoice  in  302L  13s. 
Srf.,  being  at  the  current  exchange  of  Is.  11  l-2rf.  per  rupee,  and 
which  will  doubtless  meet  due  honor.  We  leave  the  insurance  to  be 
effected  on  your  side."  On  the  27th  of  October,  Messrs.  Kilgour  & 
37  • 
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Lieith  stopped  payment  The  goods  by  the  Providence  arrived  in 
London  upon  the  21st  of  October,  the  goods  by  the  Essex  abont  the 
3d  of  March,  1848.  Both  parcels  were  received  by  the  defendants 
under  the  bills  of  lading  and  were  both  sold  by  them,  and  the  pro- 
ceeds, amounting  to  671/.  16*.  9(i,  sought  to  be  recovered  in  this 
action  received  by  the  defendants.  Kilgour  &  Leith  were  before, 
at  the  time,  and  still  are,  indebted  to  the  defendants  upon  a  balance 
of  account  in  a  larger  sum.  On  the  21st  of  October,  Scott,  Bell  & 
Co.,  the  plaintiffs'  correspondents  in  London,  having  received  the 
bill  drawn  against  the  goods  by  the  Providence,  caused  it  to  be  pre- 
sented, for  acceptance,  to  the  defendants,  who  ultimately  refused  to 
accept  it.  The  second  bill  was  also  presented  for  acceptance  on  the 
22d  of  November,  and  dishonored  ;  and  both  bills  were  duly  protested 
On  the  4th  of  March,  1848,  Messrs.  Oliverson  &  Company,  the  plain- 
tiffs' attorneys,  addressed  the  following  letter  to  the  defendants :  — 
**  We  have  been  directed,  on  behalf  of  "Messrs.  Binney  &  Co.,  of  Ma- 
dras, to  give  you  notice  that,  in  consequence  of  the  insolvency  of 
Messrs.  Kilgour  &  Leith  of  Glasgow,  on  whose  account  they  shipped 
the  under-mentioned  goods,  they  claim  to  stop  the  said  goods  m 
transitu.  We  understand  that  bills  of  excheuige  were  drawn,  by 
Messrs.  Binney  &  Co.,  upon  you  in  payment  of  the  invoice  cost  of 
these  goods,  and  that  you  have  refused  to  accept  these  drafts,  but 
still  have  a  wish  to  retain  the  property.  Messrs.  Binney  &  Co.  are 
advised,  that,  as  you  have  thus  refused  to  fulfil  the  terms  u]>on  which 
the  goods  were  consigned  to  you,  and  as  the  goods  themselves  never 
have  reached  the  insolvents'  house,  on  whose  behalf  they  were 
shipped,  the  transitus  is  not  at  an  end,  and  the  right  of  stoppage  stiU 
subsists.  The  goods,  therefore,  are  claimed  on  behalf  of  Messrs.  Bin- 
ney &  Co.,  who  are  willing,  and  we  hereby,  on  their  behalf  offer  to 
pay  you  any  claim  for  freight  or  otherwise  whereof  you  may  legally 
have  a  claim  upon  the  goods.  We  give  you  this  notice  preparatory 
to  such  steps  being  taken  on  behalf  of  Messrs.  Binney  &  Co.,  as  may 
be  advised  to  be  proper  to  enforce  the  delivery  of  the  property,  and  it 
is  conceived  that  if  there  be  any  question  of  the  right  of  stoppage 
in  transitu^  there  can  be  no  doubt  that  you  can  have  no  right  to  re- 
tain the  property  when  you  refuse  to  honor  the  bills  drawn  against 
such  property.  Messrs.  Binney  &  Co.  have  remitted  the  triplicate 
bills  of  lading  and  Messrs.  Kilgour  &  Leith's  original  letter  of  orders." 
The  defendants  refused  to  deliver  up  the  goods  or  accept  the  bills,  or 
to  pay  the  invoiced  price.  The  plaintiffs  thereupon  commenced  tiiis 
action.  It  was  contended  at  the  trial,  on  behalf  of  the  plaintiffs,  that 
the  sale  of  the  handkerchiefs  was  a  sale  on  a  condition  either  prece- 
dent or  subsequent,  that  the  defendants  should  accept  the  biUs  drawn 
on  them  in  respect  of  the  handkerchiefs,  and  that,  by  their  refusal  to 
accept,  the  condition  precedent  was  never  performed,  and  the  pro- 
perty and  right  of  possession  remained  in  the  plaintiffs ;  and  that,  at 
all  events,  the  sale  was  subject  to  the  condition  subsequent,  that  the 
defendants  should  accept  the  bills,  and  if  not,  the  property  Should 
revert,  which  condition  having  been  broken,  the  plaintiffii  became 
entitied  to  the  goods  or  their  proceeds ;  and  that  whether  the  sale 
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was  on  a  condition  or  not  was  a  question  for  the  jury,  and  ought  to 
have  been  left  to  the  jury.  His  lordship  was  of  opinion  that  there 
was  no  question  for  the  jury,  and  nonsuited  the  plaintiffs. 

F.  Thesiger^  in  the  following  term,  obtained  ^rule  nisi,  to  set  aside 
the  nonsuit,  and  for  a  new  trial,  against  which  — 

Knowles  and  Willes  showed  cause.^  The  plaintifis  had  ceased  to 
have  any  interest  in  the  goods.  Kilgour  &  Leitii  must  have  sustained 
any  loss  during  the  voyage,  for  the  goods  were  shipped  on  their  ac- 
count and  risk ;  they  had  both  the  property  and  right  of  possession. 
Alexcmder  v.  Gardiner^  1  Bing.  N.  C.  671 ;  s.  c.  4  Law  J.  Rep.  (n.  s.)  C. 
P.  223.  By  indorsing  the  buls  of  lading  they  would  have  transferred 
the  goods  to  the  indorsee.  Lickbarrow  v.  M(i8on^  2  Term  Rep.  63. 
The  plaintiffs  cannot,  therefore,  recover  the  proceeds  of  the  sale  as 
money  received  for  their  use.  The  acceptance  of  the  bills  by  the  de- 
fendants was  not  a  condition  precedent  to  the  vesting  of  the  propertv 
in  Kilgour  &  Co.  By  the  transmission  of  the  bills  of  lading,  Kil- 
gour &  Co.  were  enabled  to  deal  with  the  goods  as  their  own.  In 
Wilmshurst  v.  Bowkevy  7  Man.  &  G.  882 ;  s.  c.  12  Law  J.  Rep.  (n.  s.) 
Exch.  475,  a  quantity  of  wheat  was  sold,  to  be  paid  for  by  banker's 
draft,  in  London,  at  two  months,  to  be  remitted  by  the  vendee,  on 
receipt  of  the  invoice  and  bill  of  lading;  and  it  was  held  in  the  Ex- 
chequer Chamber,  reversing  the  judgment  of  the  Coiprt  of  Common 
Pleas,  that  by  the  delivery  of  the  wheat  on  board  the  vessel,  for  the 
account  and  at  the  risk  of  the  vendee,  and  the  transmission  of  the 
bill  of  lading  indorsed  by  the  vendor,  the  latter  had  parted  with  his 
property  and  right  of  possession,  and  could  not  stop  the  wheat  in 
trcmsitUy  on  failure  of  the  vendee  to  remit  the  banker's  draft.  There 
was  no  evidence  before  the  jury  of  any  condition,  and  the  court  must 
determine  the  meaning  of  the  contaract  Hutchinson  v.  Bowker,  5 
Mee.  &  W.  635, ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  Exch.  24 ;  Neilson  v.  Ifor- 
fordj  8  Mee.  &  W.  806 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Exch.  20 ;  1  Tay. 
lor  on  Evidence,  p.  42 ;  Howes  v.  Ball^  1  Man.  &  Ry.  288 ;  s.  c.  6  Law 
J.  Rep.  K.  B.  106;  Brandt  v.  Boulbi/,  2  B.  &  Ad.  932;  s.  c.  1  Law  J. 
Rep.  (n.  s.)  K.  B.  14,  were  also  referred  to. 

^F.  Thesiger  (The  Attorney- Oeneral)j  and  Montague  Smithy  in  sup- 
port  of  the  rule.  The  contract  between  the  parties  was  only  condi- 
tional, and  until  the  acceptance  of  the  bills,  no  property  in  the  goods 
vested  in  the  consignees.  This  question  should  have  been  left  to  the 
jury,  as  the  contract  did  not  altogether  depend  upon  written  docu- 
ments. The  assignment  of  the  bill  of  lading  does  not  confer  any 
right  of  property  or  possession  in  the  goods,  but  is  merely  evidence 
that  such  right  has  been  acquired.  Blackburn  on  Contracts,  p.  279, 
Mitchel  V.  JBck,  11  Ad.  &  E.  888;  s.  c.  9  Law  J.  Rep.  (n.  s.)  Q.  B. 
187,     The  jury  may  look  at  all  the  circumstances  and  determine  the 

1  January  17,  and  April  27,  before  Pollock,  C  B.,  Parke,  B.,  Platt,  B.,  and 
Mabtik,  B. 
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nature  of  the  contract  Van  Oasteel  v.  Booker^  2  Exch.  Rep,  691 ; 
8.  c.  18  Law  J.  Rep.  (n.  s.)  Exch.  9.  The  previous  transactions  be- 
tween  these  parties  showed  the  actual  contract,  for  the  order  of  the 
5th  of  February  expressly  referred  to  them:—"  You  will  draw  for 
cost,  and  consign  goo4s  as  before."  The  first  transaction  was  condi- 
tional, as  shown  by  the  letter  of  the  17th  of  September,  1845,  and 
the  drawing  against  the  consignment  The  jury  should  have  decid- 
ed whether  it  was  a  condition  precedent,  defeating  the  transfer,  or  a 
condition  subsequent,  revesting  the  property  on  the  non-acceptance. 
In  Wilmshurst  v.  Bowker^  Lord  Abinger,  C.  B.,  says,  "  We  accede  to 
the  general  principle  laid  down  by  the  court  below ;  and  if  the  facts 
had  been  before  a  jury,  we  are  not  prepared  to  say  that  they  might 
not  have  drawn  the  inference  that  the  remitting  of  a  banker's  draft 
was  a  condition  precedent  to  the  vesting  of  the  property  in  the  wheat 
in  the  plaintiffs." 

Our.  adv.  vulL 

The  judgment  of  the  court  was  now  delivered  by — 

Parke,  B.  [After  stating  the  facts,  his  lordship  proceeded :]  It 
was  contended  at  the  trial,  on  behalf  of  the  plaintiils,  that  the  sale 
of  the  handkerchiefs  was  a  sale  on  a  condition,  either  precedent  or  sub- 
sequent, that  the  defendants  should  accept  the  bills  drawn  on  them 
in  respect  of  the  handkerchiefs ;  that,  upon  their  refusal  to  accept,  the 
condition  precedent  was  never  performed,  and  the  property  in  the 
handkerchiefs  never  passed  out  of  the  plaintiffs,  and  that  they  were, 
therefore,  entitied  to  them  or  their  proceeds ;  and  that  if  this  were  not 
so,  at  all  events,  it  was  subject  to  the  condition  subsequent,  that  the 
defendants  should  accept  the  bills ;  and,  if  not,  the  property  should 
revert,  which  condition  was  broken ;  so  that  thereby  the  plaintiffs  be- 
came entitied  to  the  goods  or  their  proceeds ;  and  whether  the  sale 
was  on  a  condition  or  not,  was  a  question  for  the  jury,  and  ought  to 
have  been  left  to  them. 

On  the  other  hand,  it  was  contended,  on  behalf  of  the  defendants, 
that  it  was  not  a  sale  upon  a  condition  at  all,  that  it  was  an  absolute 
sale  by  the  plaintiffs  to  Messrs.  Kilgour  &  Leith,  and  that  upon  the 
shipment  of  the  goods  by  the  plaintiffs  on  account  and  risk  of  Messrs. 
Kilgour  &  Leith,  followed  up  by  the  transmission  of  the  bills  of  ladio^ 
to  the  defendant,  one  bill  of  laaing  making  them  the  consignees,  ana 
the  other  the  indorsees,  the  property  and  possession  absolutely  vested 
in  Kilgour  &  Leith,  and  these  goods  thereby  became  theirs,  and  were 
at  their  sole  risk,  and  they,  and  they  alone,  were  entitied  to  them  and 
their  proceeds,  and  that  if  the  plaintiffs  had  any  right  of  action 
against  the  defendants  (which  on  their  part  was  denied),  it  was  upon 
a  contract  to  accept  the  bills  to  be  implied  from  the  acceptance  of  the 
goods,  with  notice  of  the  contents  of  the  letters  of  the  21st  of  Au- 
gust and  the  12th  of  October ;  and  that  whether  it  was  a  sale  upon  a 
condition  or  not,  was  a  question  of  law  for  the  judge  and  not  one  of 
fact  for  the  jury. 

The  entire  case,  so  far  as  related  to  the  contract  of  sale,  being  con- 


Digitized  by 


Google 


COURT   OF  EXCHEQUER,  1862.  441 

Key  V.  CoteawordL 

tained  in  written  documents,  and  the  parties  never  having  had  any 
personal  communication  with  each  other,  the  learned  judge  was  of 
opinion  that  there  was  no  question  for  the  jury  in  this  case,  and  that 
it  wSs  for  him  to  decide  what  the  contract  was,  and  he  thought  the 
sale  to  Messrs.  Kilgour  &  Leith  was  an  absolute,  not  a  conditional 
one ;  that  the  property  vested  in  them  upon  the  delivery  on  board  the 
ship,  and  the  transmission  of  the  bills  of  lading  to  the  defendants,  and 
that  the  plaintiffs  could  not  maintain  the  present  action  against  the 
defendants,  who  have  received  the  goods  and  disposed  of  them  under 
the  authority  of  Kilgour  &  Leith,  and  could  not  bring  an  action  for 
the  proceeds  ;  and  by  his  direction  the  plaintiiis  were  nonsuited.  We 
are  of  opinion  that  the  ruling  of  the  learned  judge  was  correct  We 
think  that  the  question,  what  was  the  contract  between  the  parties, 
was,  in  this  case,  entirely  one  of  law  for  the  judge  to  decide  upon, 
nor  was  there  any  evidence  of  usage  to  which  the  letters  refer,  which 
would  be  matter  to  be  left  to  the  jury.  Looking  at  the  written  docu- 
ments alone,  the  learned  judge  was  quite  right  in  the  view  he  took  at 
the  trial,  that  the  property  vested  by  the  transmission  of  the  bills  of 
lading  in  the  manner  described  to  the  defendants,  with  the  invoices 
at  the  same  time.  If  it  had  been  the  intent  of  the  vendors  to  pre- 
serve their  right  in  that  property  until  the  bill  drawn  against  it  was 
accepted,  they  ought  to  have  transmitted  the  bills  of  lading  indorsed 
in  blank  to  an  agent  to  be  delivered  over  only  in  case  the  acceptance 
took  place.  Having  delivered  them  without  that  qualification,  the 
property  vests  in  Kilgour  &  Leith,  or  the  defendants  as  their  agents. 
Our  judgment  in  this  case  is  in  conformity  with  that  of  the  Court 
of  Exchequer  Chamber,  in  the  case  of  Wtlmshwrsty.  Bowker;  but 
there  is  a  passage  in  the  judgment  of  Lord  Abinger,  which  was  much 
relied  on  by  the  learned  counsel  for  the  plaintifis.  The  circumstances 
of  the  two  cases  are  very  similar ;  and  Lord  Abinger  stated,  if  the 
facts  had  been  before  a  jury,  he  was  not  prepared  to  say  that  they 
might  not  have  drawn  the  inference  that  the  remitting  of  the  bankers' 
draft,  the  mode  of  payment  agreed  on  in  that  case,  was  a  condition 
precedent  to  the  vesting  of  the  property.  In  that  case,  tljere  ma^  have 
been  some  particular  facts  to  go  the  jury,  but  "at  all  events,  it  was 
only  the  obiter  dictum  of  Lord  Abinger.  It  is  sufficient  to  say,  for 
the  reasons  before  given,  we  think  that  in  this  case  there  was  no  ques- 
tion of  fact  as  to  tne  contract  to  be  submitted  to  the  jury.  Several 
other  cases  were  cited  on  collateral  points,  to  which  it  is  unnecessary 
to  refer.     The  rule  is,  therefore,  discharged. 

Rule  discharged. 
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LUMLEY  V.  GyE.^ 
^  November  12,  13,  24,  1852. 

Common  Law  Procedure  Act  —  Demurring  and  Pleading. 

Where  a  party  applies  for  leave  to  plead  by  way  of  traverse,  and  demar  to  the  same  plead- 
ing, under  the  15  &  16  Vict  c  76,  8.  80,  he  onght  to  swear  that  the  allegations  proposed  to 
be  traversed  are  uitme. 

SenMe — that  in  sach  cases  if  the  facts  are  within  his  own  personal  knowledge,  he  mast  swear 
positively  to  Uiat  effect ;  if  not,  then  that  he  is  so  informed  and  believes  \  and  if  a  third 
person  is  vonchod  he  should  show  either  that  he  has  made  inquiry  of  iheX  person,  or  that 
It  would  be  impossible  or  inconvenient  to  do  so. 

In  an  action  on  a  contract  the  court  allowed  the  defendant  both  to  plead  and  demur  to  die 
declaration,  althou]^  the  validity  of  the  contract  had  been  affirmed  on  a  motion  for  an  in- 
junction in  the  Court  of  Chancery,  to  which  the  defendant  was  a  party,  and  in  the  decision 
of  which  court  he  had  acquiesced. 

The  declaration  alleged  that  the  plaintiff,  being  the  proprietor  and 
manager  of  a  theatre  called  Her  Majesty's  Theatre,  wherein  operas 
and  other  entertainments  of  the  stage  were  used  and  accustomed  to 
be  represented  and  performed,  &c.,  on  the  9th  of  November,  1851, 
contracted  with  one  Joanna  Wagner  to  sing  and  perform  in  certain 
operas  and  parts  in  operas  at  his  said  theatre,  for  the  profit  and  ad- 
vantage of  the  plaintiff,  for  three  months,  to  date,  from  the  1st  of 
April,  1852,  upon  certain  terms  then  agreed  upon  between  them ;  and 
afterwards,  on  the  18th  of  March,  1852,  further  agreed  with  the  said 
Joanna  Wagner,  at  her  request,  that  the  commencement  of  the  said 
three  months  should  be  postponed  until  the  15th  of  April  in  the  same 
year,  of  all  which  the  defendant  had  notice;  yet  the  defendant  well 
Knowing  the  premises,  whilst  the  said  contract  was  in  full  force,  and 
before  the  15th  of  April,  1852,  wrongfully,  and  in  violation  of  the  said 
contract,  on  the  5th  of  April,  1852,  entered  into  an  agreement  with 
the  said  Joanna  Wagner,  inconsistent  with  the  said  contract  with  the 
plaintiff,  to  sing  and  perform  at  another  theatre  of  and  belonging  to 
the  defendant,  called  the  Royal  Italian  Opera,  Covent  Garden,  where 
operas  and  other  entertainments  of  the  s^ge  were  represented  and 
performed,  for  the  space  of  two  of  the  said  three  months  during  which 
she  had  so  contracted  with  the  said  plaintiff  to  sing  and  perform  at 
his  said  theatre  as  aforesaid,  by  which  the  said  Joanna  Wagner  would 
be  prevented  from  singing  and  performing  at  the  plaintiff's  theatre 
according  to  her  contract ;  and  on  and  after  making  his  said  agree- 
ment with  the  said  Joanna  Wagner,  and  abo  after  the  said  defendant 
well  knew  that  the  said  Joanna  Wagner  was  bound  by  her  said  con- 
tract with  the  plaintiff,  to  sing  and  perform  at  his  said  theatre  accord- 
ing to  her  said  contract,  wrongfully  counselled,  aided,  and  assisted  the 
said  Joanna  Wagner  to  refrain  from  singing  and  performing  at  his 
said  theatre  according  to  her  said  contract ;  and  also  contracted  and 

1  22  Law  J  Bep.  (n.  s.)  EzcL  9 ;  16  Jur..  1048. 
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agreed  with  the  said  Joanna  Wagner  to  indemnify  her  against  all  loss, 
costs,  and  damages  which  she  might  sustain  or  be  put  unto  by  reason 
of  her  breaking  her  said  contract  with  the  said  plaintiff.  It  then 
averred  that  the  said  Joanna  Wagner,  in  consequence  of  such  acts  of 
the  defendant,  did  not  appear,  or  sing,  or  perform  at  the  said  theatre 
of  the  plaintiff  during  any  part  of  the  said  three  months,  although  the 
said  Joanna  Wagner  could  and  might,  during  all  that  time,  have 
done  so,  according  to  the  terms  of  her  said  contract  with  the  plaintiff, 
and  although  the  plaintiff  was  willing  and  desirous  all  that  time  to 
permit  and  allow  her  so  to  do,  whereof  the  said  Joanna  Wagner  and 
the  defendant  had  notice ;  by  means  of  which  said  several  premises 
the  plaintiff  wholly  lost,  and  was  deprived  of  the  services  of  the  said 
Joanna  Wagner,  at  his  said  theatre,  as  such  singer  and  performer  du- 
ring  the  whole  of  the  said  three  months,  and  thereby  lost  and  was 
deprived  of  divers  great  gains  and  profits,  which  he  might  and  other- 
wise would  have  made  and  acquired,  if  she  had  performed  her  said 
contract  with  him ;  and  was  hindered  and  prevented  from  deriving 
the  full  benefits  from  divers  contracts  which  he  had  entered  into  with 
one  J.  M.  and  T.  C,  and  othe]^,  on  the  faith  and  belief  that  the  said 
Joanna  Wagner  would  fulfil  her  said  contract  with  him  ;  and  divers 
[>ersons  were  hindered  and  prevented  from  making,  and  refused  to 
make  contracts  with  the  plaintiff  for  being  present  at  the  performances 
at  his  said  theatre  during  the  said  three  months ;  and  the  plaintiff  was 
greatly  injured  and  prejudiced  in  his  character  and  credit  as  such  pro- 
prietor and  manager  of  his  said  theatre,  and  the  value  of  his  interest 
therein  was  greatly  depreciated  and  lessened  in  value ;  and  the  plain- 
tiff was  hindered  and  prevented  from  bringing  out  divers  operas  which 
he  would  have  brought  out,  and  have  had  represented,  to  the  great 
profit  and  advantage  of  the  plaintiff,  if  the  said  Joanna  Wagner  had 
performed  her  said  contract  with  him ;  and  had  incurred  fflreat  ex- 
pense, part  of  which  he  had  paid,  and  the  remainder  he  was  liable  to 
pay,  in  and  about  making  journeys,  and  taking  legal  proceedings  for 
the  purpose  of  endeavoring  to  make  the  said  Joanna  Wagner  perform 
her  said  contract  with  him,  and  to  restrain  and  prevent  her  from 
breaking  the  same ;  to  the  damage,  &c. 

Creasy^  now  moved  for  leave  to  plead,  first,  not  guilty;  secondly, 
a  traverse  of  the  contract  between  the  plaintiff  and  Joanna  Wagner 
being  in  force  at  the  time  when  the  defendant  entered  into  his  agree- 
ment with  Joanna  Wagner,  and  committed  the  other  grievances 
alleged,  &c. ;  thirdly,  a  traverse  of  the  defendant  knowing  the  said 
contract  to  be  in  force,  and  having  notice  of  the  premises,  &c. ;  fourth- 
ly, a  traverse  of  its  having  been  in  consequence  of  the  alleged  acts 
of  the  defendant,  that  Joanna  Wagner  did  not  sin'g  and  perform  for 
the  plaintiff,  and  likewise  to  demur  to  the  declaration,  on  the  ground 
that  it  did  not  show  any  cause  of  action.  The  affidavit  is  made  by 
the  defendant  and  his  attorney  jointiy,  that  they  are  advised  and  be- 
lieve that  the  defendant  has  "  just  ground  to  traverse  the  several  mat- 

1  November  12,  before  Pollock,  C.  B.,  Pabke,  B.,  Alderson,  B.,  and  Platt,  B. 
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ters  proposed  to  be  traversed,"  and  "  that  the  objection  proposed  to 
be  raised  by  demurrer,  is  a  good  and  valid  objection  in  law."  This 
is  in  accordance  with  the  80th  section  of  the  16  &  16  Vict  c.  76, 
which  enacts  that "  either  party  may,  by  leave  of  the  court  or  a  judge, 
plead  and  demur  to  the  same  pleading  at  the  same  time,  upon  an 
affidavit  by  such  party,  or  his  attorney,  if  required  by  the  court  or 
judge  to  the  effect  that  he  is  advised  and  believes  that  he  has  just 
ground  to  traverse  the  several  matters,  proposed  to  he  traversed  by 
him,  and  that  the  several  matters  sought  to  be  pleaded  as  afore- 
said, by  way  of  confession  and  avoidance,  are  respectively  true  in 
substance  and  in  fact,  and  that  he  is  further  advised  and  believes  that 
the  objections  raised  by  such  demurrer  are  good  and  veJid  objections 
in  law,  and  it  shall  be  in  the  discretion  of  the  court  or  a  judge,  to 
direct  which  issues  shall  be  first  disposed  of." 

[Parke,  B.  There  is  good  reason  for  you  to  demur;  but  your 
client  does  not  pledge  his  oath  that  the  facts  which  he  proposes  to 
traverse  are  not  true.] 

The  act  of  parliament  does  not  require  such  an  affidavit  as  to  tra- 
verses,  but  only  as  to  pleas  in  confession  and  avoidance,  and  similar 
language  is  used  in  the  81st  section. 

[Parke,  B.  We  ought  not  to  be  satisfied  with  an  affidavit  follow- 
ing the  words  of  the  statute  where  the  matters  are  within  the  per- 
sonal knowledge  of  the  party  pleading. 

Pollock,  C.  B.  The  privilege  given  by  the  statute  is  only  to  be 
allowed  where  a  man  shows  by  his  own  affidavit  that  he  has  meiits 
in  fact  as  well  as  law.] 

Here  the  facts  traversed  are  more  peculiarly  within  the  knowledge 
of  the  plaintiff. 

[Alderson,  B.  Each  case  must  depend  on  its  own  merits.  What 
is  the  first  plea  proposed  to  be  pleaded  ?] 

Not  guilty. 

[Parke,  B.  That  puts  in  issue  that  the  defendant  induced  Joanna 
Wagner  to  break  her  contract  That  is  a  fact  within  the  defendant's 
own  knowledge,  and  should  be  sworn  to.] 

The  second  plea  traverses  the  contract  between  the  plaintiff  and 
Joanna  Wagner  being  in  force  at  the  time  of  her  contract  with  the 
defendant 

[Parke,  B.  Speaking  for  myself  only,  I  should  say  that  a  state- 
ment that  he  is  advised  and  believes  that  fact  to  be  true,  would  pro- 
bably be  sufficient] 

The  third  plea  is  a  traverse  of  the  defendant's  having  notice  of  the 
contract 

[  Parke,  B.     That  must  be  within  his  own  knowledge.] 

As  the  fourth  plea  traverses  the  averment,  that  in  consequence  of 
the  defendant's  act  Joanna  Wagner  did  not  perform  her  contract  with 
the  plaintiff,  the  defendant  cannot  do  more  than  swear  to  his  belief 
as  to  that  point 

[Alderson,  B.  He  may  inquire  of  Joanna  Wagner,  who  must 
know  it] 

She  is  not  in  England. 
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[  Alderson,  B.  Where  a  third  person  is  vouched,  you  should  either 
inquire  of  that  person  or  show  a  good  reason  for  not  doing  so.] 

The  application  for  the  rule  was  then  withdrawn,  and,  on  the  fol- 
lowing day. 

Creasy  renewed  the  motion.  The  affidavits  have  'been  amended, 
although  it  is  submitted  that  the  proper  construction  of  the  statute 
is,  that  an  affidavit  in  the  words  of  the  statute  is  quite  sufficient. 
The  affidavit  of  the  defendant,  however,  now  states  that  the  third 
proposed  plea  is  true  in  substance  and  in  fact ;  and  as  to  that  and 
the  pleas  proposed  to  be  pleaded  secondly  and  fourthly,  that  when  he 
made  and  entered  into  his  contract  with  Joanna  Wagner  he  did  not 
know,  nor  had  he  any  notice  that  the  contract  between  her  and*  the 
plaintiff  was  in  force,  but  on  the  contrary  it  was  then  represented  to 
him  by  Joanna  Wagner  and  others,  and  he  then  verily  believed  that 
it  had  then  been  broken  and  put  an  end  to  in  consequence  of  the  ^ 
plaintiff  having  failed  to  pay  her  certain  caution  money,  according  to 
the  contract ;  that  Joanna  Wagner,  in  her  answer  to  a  bill  in  chancery, 
filed  by  the  plaintiff,  had  stated  and  sworn  of  and  respecting  her  con- 
tract with  the  plaintiff  in-  the  declaration  mentioned  and  the  caution 
money  stipulated  for  in  the  said  contract,  and  respecting  the  reasons 
why  she  did  not  sing  for  the  plaintiff,  and  respecting  the  communica- 
tions between  her  and  the  defendant,  "  that  she  waited  for  payment 
of  the  caution  money  until,  &c.,  when  she  believed  that  in  conse- 
quence of  the  non-payment  thereof  the  contract  with  the  plaintiff 
was  at  an  end,  and  that  she  had  been  informed  by  S.  and  T.,  singers 
employed  by  the  plaintiff,  and  believed  that  their  last  season's  salaries 
then  still  remained  unpaid  to  them  by  the  plaintiff;  and  she  having 
also  then  been  informed  and  believed  that  thfe  plaintiff  had  then  lately 
been  arrested  for  a  large  sum  of  money,  and  under  such  circumstan- 
ces and  belief,  &c.,  and  no  offer  having  been  made  to  pay  the  caution 
money,  she,  fearing,  from  the  late  period  of  the  year,  that  she  should 
lose  all  engagements  for  the  season,  informed  the  defendant  that  she 
had  no  longer  any  contract  with  the  plaintiff,  and  the  defendant  hav- 
ing expressed  his  desire  to  enter  into  an  engagement  with  her  to  act,  &c. 
at  the  Eoyal  Italian  Opera,  she  concluded  an  agreement  with  him ;" 
that  Joahna  Wagner  is  now  on  the  continent ;  that  as  to  the  plea  of 
not  guilty,  the  defendant  is  advised  and  believes  that  it  is  uncertain 
how  many  and  what  statements  in  the  declaration  that  plea  puts  in 
issue,  and  that  he  therefore  cannot  safely  swear  to  the  truth  of  the  same, 
but  he  swears  that  he  was  not  guilty  of  any  wrongful,  unfair,  or  dishon- 
est act  towards  the  plaintiff,  or  any  other  person,  in  his  dealings  and 
communications  with  Joanna  Wagner ;  and  that  he  is  advised  and 
believes  that  the  plea  of  not  guilty  is  material  and  necessary  to  his 
defence;  also  that  he  is  advised  and  believes  that  he  has  a  good 
defence  to  the  action  on  the  merits  both  as  to  fact  and  law ;  and  that 
he  is  advised  and  believes  that  the  pleas  proposed  to  be  pleaded  are 
each  and  all  of  them  necessary  to  enable  him  to  go  fully  and  com- 
pletely into  his  defence  on  the  facts  of  this  case. 
VOL  XII.  38 
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The  court  having  granted  a  rule  to  show  cause,  the  case  came  on 
for  argument  on  the  24th  of  November. 

Hoggins  (Bay ley  with  him)  showed  cause.  The  affidavit  states 
that  before  the  present  action  was  brought  the  plaintiff  had  obtained 
an  injunction  from  Parker,  V.  C,  against  Joanna  Wagner,  to  prevent 
her  from  singing  or  performing  at  the  defendant's  theatre  ;  that  the 
defendant  was  a  party  to  the  proceedings ;  that  all  the  parties  were 
heard,  and  the  validity  of  the  contract  between  the  plaintiff  and 
Joanna  Wagner  fully  discussed  and  considered;  that  that  judgment 
has  been  appealed  against  and  confirmed  by  the  Lord  Chancellor; 
against  that  judgment  the  defendant  has  not  appealed,  and  thereby 
shows  that  he  has  acquiesced  in  it  Under  these  circumstances  he 
ought  not  to  be  allowed  to  raise  the  same  point  before  another  court 

[Platt,  B.  Is  a  party  to  be  bound  by  the  decision  of  the  Court 
of  Chancery  as  to  a  fact  which  is  matter  for  a  jury  ?  Besides,  he  may 
be  entitled  to  a  writ  of  error.] 

The  defendant  submitted  himself  to  the  judgment  of  the  Court 
of  Equity. 

i Martin,  B.  How  could  he  help  submitting  to  the  Lord  Chan- 
or's  judgment?     You  may,  if  you  please,  reply  an  estoppel. 

Pollock,  C.  B.  It  would  make  no  difference  even  if  he  had 
appealed  to  the  house  of  lords. 

Parke,  B.  At  present  no  reason  has  been  given  why  the  defend- 
ant should  not  be  allowed  both  to  demur  and  traverse.] 

Hoggins,  The  defendant  ought  not  to  be  allowed  to  plead  the 
particular  pleas.  He  has  not  sufficiently  sworn  to  the  truth  of  the 
first  and  second  pleas. 

IPer  Ouriam.     We  think  his  affidavit  sufficient] 

The  third  plea  is  bad ;  it  professes  to  answer  the  whole  and  affords 
an  answer  to  a  part  only.     It  amounts  to  a  discontinuance. 

[Parke,  B.  Then  apply  to  a  judge  to  deal  with  it  My  opinion 
is  quite  against  you  on  that  point] 

The  fourth  plea  amounts  to  not  guilty,  and  ought  not  to  be  allowed, 
as  being  in  violation  of  the  76th  section  of  the  statute. 

i Parke,  B.     I  certainly  thought  the  plea  of  not  guilty  would  be 
icient,  but  a  judge  at  the  trial  might  perhaps  be  of  a  different 
opinion.] 

Creasy  ( Willes  with  him),  for  the  defendant,  in  support  of  the  rule. 
The  defendant  will  give  up  the  fourth  traverse  if  the  plaintiff  will  allow 
the  subject-matter  to  be  given  in  evidence  under  the  general  issue. 
[This  was  refused  by  the  other  side.]  The  traverse,  then,  ought  to 
be  allowed,  for  Joanna  Wagner  may  have  refused  to  sing  for  the 
plaintiff,  but  not  in  consequence  of  any  act  of  the  defendant 

Per  Ouriam.^  As  there  might  arise  a  question  at  JNisi  JViiwrespect- 


1  Pollock,  C.  B.,  Pares,  B.,  Platt,  B.,  Martin,  B. 
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ing  the  admissibility  of  the  evidence  under  this  plea,  we  think  the 
plea  ought  to  be  allowed. 

Rule  absolute  accordingly. 


Jackson  v.  Burnham,  and  Eliza,  his  wife,  administratrix  of  B. 

Beaumont.* 

November  25, 1852. 

Insolvent  —  Right  to  sue  after  Vesting  Order. 

An  insolvent  who  has  petitioned  the  Insolvent  Court  for  his  discharge  nnder  1  &  2  Vict 
Clio,  may  sue  for  a  debt  which  accrues  due  to  him  after  the  vesting  order,  and  before  his 
final  discharge,  unless  the  provisional  assignee  interferes. 

[Herbert  v.  Sayer^  5  Q.  B.  Rep.  965,  affirmed. —  Eds.] 

Debt  against  the  defendant,  and  his  wife,  as  administratrix  of  B. 
Beaumont,  for  lodging,  attendance,  and  necessaries  supplied  to  the 
deceased,  goods  sold,  money  lent^  and  on  an  account  stated. 

Plea  to  all,  except  5L  6s.  10d.j  that  before,  &c.,  the  plaintiff  peti- 
tioned the  Insolvent  Court  for  his  discharge  ;  that  thereupon  a  vest- 
ing order  was  made,  pursuant  to  the  statute  1  &  2  Vict,  c  110,  that 
all  real  and  personal  estates  and  effects  of  the  now  plaintiff,  both 
within  this  realm  and  abroad,  (except  the  wearing  apparel,  bedding, 
and  other  such  necessaries  of  the  plaintiff  and  his  family,  and  the 
-working  tools  and  implements  of  the  plaintiff,  not  exceeding,  in  the 
-whole,  the  value  of  20/.),  also  all  the  future  estate,  right,  title,  inte- 
rest, and  trust  of  the  now  plaintiff  in  or  to  any  real  or  personal  estate 
and  effects  within  this  realm,  or  abroad,  which  the  now  plaintiff 
might  purchase,  or  which  might  revert,  descend,  or  be  devised  or  be- 
queathed, or  come  to  him  before  he  should  become  entitled  to  his 
final  discharge  in  pursuance  of  the  said  act,  according  to  the  adjudi- 
cation in  that  behalf,  or  in  case  the  now  plaintiff  should  obtain  his 
full  discharge  from  custody  without  any  adjudication  being  made  by 
the  said  court,  then  before  the  now  plaintiff  should  be  fully  discharged 
from  custody,  and  all  debts  due  or  growing  due  to  the  now  plaintiff, 
or  to  be  due  to  him  before  such  discharge  as  aforesaid,  should  be 
vested  in  one  Samuel  Sturgis,  then,  and  being  still,  the  provisional 
assignee  of  the  estate  and  effects  of  insolvent  debtors  in  England. 
The  plea  then  averred  that  the  said  order  was  duly  entered  of  record 
and  published,  and  that  afterwards,  to  wit,  &c.,  the  plaintiff  became 
entitled  to  be,  and  was  finally  discharged  by  an  order  duly  made ; 
and  that  so  much  of  the  debt  as  was  pleaded  to  was  contracted  and 
the  cause  of  action  accrued  due  in  respect  thereof,  after  the  ssdd  vest- 


i  22  Law  J.  Rep.  (n.  s.)  Exch.  18. 
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ing  order,  and  before  the  plaintiff  became  entitled  to  his  final  dia- 
charge,  and  was  discharged,  and  thereupon,  by  virtue  of  the  said 
vesting  order  and  of  the  said  1  &  2  Vict  c.  110,  the  debt,  money,  and 
cause  of  action  pleaded  to,  and  all  the  right,  title,  and  interest  of  the 
plaintiff  of  and  in,  and  to  the  same  became,  and  were  vested  in  Sam- 
uel  Sturgis,  as  provisional  assignee.  Verification. 
Special  demurrer  and  joinder. 

HatakinSj  in  support  of  the  demurrer.^  The  question  raised  by 
this  demurrer  is,  whether  an  insolvent  can  sue  for  a  debt  accruing 
due  after  the  vesting  order  and  before  his  final  discharge,  the  provi- 
sional assignee  not  having  interfered.  The  petition  is  filed  under 
the  provisions  of  the  35th  section  of  1  &  2  Vict.  c.  110,  and  declares 
that  the  petitioner  is  willing  that  all  his  real  and  personal  estate  and 
effects  shall  be  vested  in  the  provisional  assignee  for  the  time  being; 
and  the  37th  section  ^  vests  in  the  provisional  assignee  all  the  insol- 
vent's real  and  personal  estate,  and  all  his  future  estate,  and  all  debts 
due  or  growing  due  before  his  discharge.  It  has  been  decided  that 
debts  accruing  due  before  the  insolvent's  discharge,  vest  in  the  provi- 
sional assignee  —  Ford  v.  Dabbs,  5  Man.  &  G.  369 ;  s.  c.  12  iJaw  J. 
Rep.  (n.  s.)  C.  p.  134 ;  but  that  does  not  prevent  the  insolvent  irom 
suing  in  his  own  name,  if  the  assignee  does  not  choose  to  interfere. 
Under  s.  42,  the  assignee  is  empowered  to  sue  in  his  own  name,  if  the 
court  shall  so  order  for  recovering  any  debts;  but  if  the  plaintiff  cah- 
not  maintain  his  action,  the  debt  would  be  lost,  unless  an  order  were 
made  that  the  assignee  should  sue  for  it  Herbert  v.  Saj/er,  5  Q.  B. 
Rep.  965 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Q.  B.  209,  in  fact,  decides  this 
case.     The  Exchequer  Chamber  there  held,  under  6  Geo.  4,  c  16,  s. 


1  November  10,  before  Pollock,  C.  B.,  Alderson,  B.,  Platt,  B^  and  Mab- 
TIX,  B. 

2  Sect  37,  enacts,  "  That  upon  the  filing  of  such  petition  by  such  prisoner,  or  on  the 
filing  of  such  petition  of  such  creditor  or  creditors  as  aforesaid,  and  the  evidence  in 
support  thereof,  as  the  case  may  be,  it  shall  be  lawful  for  the  s«ud  Court  for  the  Relief 
of  insolvent  Debtors,  and* such  court  is  hereby  authorized  and  required,  to  order  that 
all  the  real  und  personal  estate  and  effects  of  such  prisoner,  both  within  thb  realm  and 
abroad,  except  the  wearing  apparel,  bedding,  and  other  such  necessaries  of  such  peivoii 
and  his  familj%  and  the  workmg  tools  and  implements  of  such  prisoner,  not  exceeding 
in  the  whole  the  value  of  20/.,  and  all  the  future  estate,  right,  title,  interest,  and  trust 
of  such  prisoner  in  or  to  any  real  and  personal  estate  and  effects  within  this  realm  or 
abroad  which  such  prisoner  may  purchase,  or  which  may  revert,  descend,  be  devised  or 
bequeathed,  or  come  to  him,  before  he  shall  become  entitled  to  his  final  dischiu-ge  in 
pursuance  of  this  act,  according  to  the  adjudication  made  in  that  behalf;  or  in  case  such 
prisoner  shall  obtain  his  full  discharge  from  custody  without  any  adjudication  being 
made  by  the  said  court,  then  before  such  prisoner  shall  be  so  mlly  dischai^pMl  frwn 
custody ;  and  all  debts  due  or  growing  due  to  such  prisoner,  or  to  be  due  to  him  or  her 
before  such  discharge  as  aforesaid,  shml  be  vested  m  the  provisional  assignee  for  the 
time  being  of  the  estates  and  effects  of  insolvent  debtors  m  England,  and  such  order 
shall  be  entered  of  record  in  the  same  court,  and  such  notice  thex^of  shall  be  published 
as  the  said  court  shall  direct ;  and  such  order  when  so  made  shall,  without  any  con- 
veyance or  assignment,  vest  all  the  real  and  personal  estate  and  effects  of  such 
prisoner,  and  aU  such  future  real  and  personal  estate  and  effects  as  aforesaid,  of 
every  nature  and  kind  whatsoever,  and  all  such  debts  as  aforesaid  in  the  said  provisional 
assignee,"  &c. 
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63  and  127 1  and  1  &  2  Will.  4,  c  66,  s.  25  ^  that  a  bankrupt  who 
has  been  twice  bankrupt,  but  whose  estate  has  not  paid  fifteen  shil- 
lings in  the  pound  under  the  second  bankruptcy,  may  acquire  and 
contract  for  the  benefit  of  his  assignees,  and  sue  in  respect  of  such 
property  or  contract  if  the  assignees  do  not  interfere. 

M.  Smith,  contra.  Herbert  v.  Sayer  is  not  conclusive  as  to  the 
construction  of  the  Insolvent  Act ;  and  one  of  the  reasons  there 
given,  that  otherwise  there  would  be  no  protection  to  persons  dealing 
with  an  uncertificated  bankrupt,  does  not  apply  to  an  insolvent,  since 
the  time  between  the  petition  and  the  discharge  is  limited.  This 
particular  debt  vested  in  the  assignee  ;  and  the  insolvent  and  the 
assignee  cannot  both  be  entitled  to  sue  for  it.  What  would  be  the 
effect  of  an  order  that  the  assignee  should  sue  being  made  after  the 
action  brought  or  judgment  obtained  ?  He  referred  to  Young'  v. 
Bishworthy  8  Ad.  &  E.  470 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Q.  B.  267. 


1  The  6  Geo.  4,  c.  16,  s.  63,  enacted  that  '*  the  commissioners  shall  assign  to  the 
assignees,  for  the  benefit  of  the  creditors  of  the  bankrupt,  aU  the  present  and  future 
personal  estate  of  such  bankrupt  wheresoever  the  same  may  be  found  or  known,  and 
all  property  which  he  may  purchase,  or  which  ma3r  revert,  descend,  be  devised  or  be- 
queathed, or  come  to  him,  before  he  shall  have  obtained  his  certificate ;  and  the  com- 
missioners shall  also  assign  as  aforesaid  all  debts  due  or  to  be  due  to  the  bankrupt 
wheresoever  the  same  may  be  found  or  known,  and  such  assignment  shall  vest  the  pro- 
perty, right,  and  interest  in  such  debts  in  such  assignees,  as  fully  as  if  the  assurance 
whereby  they  are  secured  had  been  made  to  such  assignees ;  and  after  such  assign- 
ment, neither  the  bankrupt  nor  any  person  claiming  through  or  under  him  shall  have 
power  to  recover  the  same,  nor  to  make  any  release  or  dischai^  thereof,  neither  shall 
the  same  be  attached  as  the  debt  of  the  bankrupt  by  any  person  according  to  the  cus- 
tom of  the  city  of  London  or  otherwise,  but  such  assi^ees  shall  have  like  remedy  to 
recover  the  same  in  their  own  names  as  the  bankrupt  himself  might  have  had  if  he  had 
not  been  adjudged  bankrupt" 

Sect.  127,  "  That  if  any  person  who  shall  have  been  so  discharged  by  such  certificate 
as  aforesaid,  or  who  shall  have  compounded  with  his  creditors,  or  who  shall  have  been 
discharged  by  any  Insolvent  Act,  shall  be  or  become  bankrupt,  and  have  obtained  or 
shall  hereafter  obtain  such  certificate  as  aforesaid,  unless  his  estate  shall  produce  (after 
all  charges^  sufficient  to  pay  every  creditor  under  the  commission  155.  m  the  pound, 
such  certincate  shall  onlv  protect  his  person  from  arrest  and  imprisonment,  out  his 
fntore  estate  and  efiects  (except  his  tools  of  trade  and  necessary  household  furniture, 
and  the  wearing  apparel  of  himself,  his  wife  and  children,)  shall  vest  in  the  assignees 
under  the  said  commission,  who  shall  be  entided  to  seize  the  same  in  like  manner  as 
they  might  have  seized  property  of  which  such  bankrupt  was  possessed  at  the  issuing 
the  commission." 

3  It  enacted  **  that  when  any  person  hath  been  adjudged  a  bankrupt,  all  his  personal 
estate  and  efi*ects,  present  and  future,  which  by  the  laws  now  in  force  may  be  assigned 
by  commissioners  acting  in  the  execution  of  a  commission  against  such  bankrupt,  shall 
become  absolutely  vested  in  and  transferred  to  the  assignees  or  assignee  for  the  time 
being,  by  virtue  of  their  appointment,  without  any  deed  of  assi^ment  for  that  purpose, 
as  ^y  to  all  intents  as  il  such  estate  and  efiects  were  assigned  by  deed  to  such 
assignees  and  the  survivor  of  them ;  and  as  often  as  anv  such  assignee  shall  die  or  be 
lawfully  removed,  and  a  new  assignee  duly  appointed,  au  such  personal  estate^  as  was 
tiben  vested  in  such  deceased  or  removed  assignee  shaJl  by  virtue  of  such  appointment 
vest  in  the  new  assignee,  either  alone  or  jointly  with  the  existing  asngnees,  as  the  case 
may  require,  without  any  deed  of  assignment  for  that  purpose." 
38  • 
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Hawkins  J  in  reply.  Young  v.  Rishworth  was  overruled  by  Herbert 
V.  Sayer. 

Our.  adv.  vulL 

The  judgment  of  the  court  was  now  delivered  by  — 

Pollock,  C.  B.  In  this  case  the  declaration  was  in  an  action  for 
debt.  Plea,  that  before  the  action,  the  plaintiff,  being  a  prisoner,  duly 
petitioned  the  Insolvent  Court,  and  the  court  made  an  order  vesting 
the  plaintiff's  real  and  personal  estate  and  effects  before  his  discbai^, 
in  Samuel  Sturgis,  the  provisional  assignee.  The  plea  then  alleged 
that  the  debt  had  accrued  after  the  order,  and  before  the  discharge. 
To  this  plea  there  was  a  special  demurrer,  assigning  for  cause  that  it 
was  not  alleged  that  the  provisional  assignee  had  interfered  to  recover 
the  debt. 

The  case  was  argued,  before  my  brothers  Alderson,  B.,  Piatt,  B^ 
and  Martin,  B.,  and  myself,  on  the  10th  of  November  last  The 
question  argued  before  us,  which  we  are  now  to  decide,  is  substan- 
tially whether  an  insolvent  can  sue  for  a  debt  arising  after  the  vesting 
order  before  his  final  discharge,  which  his  provisional  assignee  does 
not  interfere  to  recover.  The  terms  of  the  37th  section  of  the  1  &  2 
Vict.  c.  110,  are  no  doubt  very  strong  and  clear.  I  do  not  think  it 
necessary  now  to  read  the  whole  of  that  section.  There  is  no  doubt 
they  do  very  clearly  and  unequivocally  vest  in  the  provisional  assignee 
all  the  personal  estate,  both  present  and  accruing  due,  and  hereafter 
to  become  due.  They  establish  the  right  of  the  provisional  assignee 
as  against  the  insolvent  and  every  other  person.  But  the  question  is, 
whether  the  defendant  can  set  up  this  defence  without  any  interfer- 
ence or  any  authority  from  a  third  party,  namely,  the  provisional 
assignee.  There  has  not  been  any  decision  upon  this  point  with 
reference  to  the  Insolvent  Debtors  Act 

It  has  been  decided  that  debts  accruing  before  the  discharge  vest 
in  the  provisional  assignee,  as  no  doubt  they  do ;  but  in  the  case  in 
which  that  was  decided  the  precise  question  before  us  did  not  arise. 
There  is  a  recent  decision  in  the  Court  of  Error  upon  a  similar  enact- 
ment in  the  bankrupt  law,  by  which  we  are  of  opinion  that  we  are 
bound.  The  case  is  Herbert  v.  Sayer.  The  seventh  plea  in  that  case 
was,  that  the  plaintiff  had  been  twice  bankrupt,  and  had  not  paid  fif- 
teen shillings  in  the  pound  under  his  second  bankruptcy,  and,  thwe- 
fore,  the  debt  in  question  belonged  to  the  assignees.  To  this  there 
was  a  special  demurrer,  assigning  for  cause  as  in  this  case,  that  it  did 
not  appear  that  the  assignees  had  interfered.  Upon  the  argument  in 
the  Queen's  Bench,  that  court  gave  judgment  for  the  defendant  on 
the  seventh  plea;  this  judgment  was  reviewed  in  the  Court  of  Exche- 
quer Chamber,  and,  after  taking  time  to  consider,  that  court  reversed 
the  judgment  of  the  Court  of  Queen's  Bench,  and  gave  judgment 
for  the  plaintiff.  The  statute  upon  which  the  question  depended  was, 
the  6  Geo.  4,  c.  16,  ss.  63  and  127,  and  in  the  63d  section  it  is  ex- 
pressly enacted,  not  only  that  the  property  shall  vest  in  the  assignees, 
but  that  neither  the  bankrupt,  nor  any  one  claiming  under  him,  shall 
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have  power  to  recover  the  debts ;  yet  the  court  held  that  the  bankrupt 
had  a  right  to  sue  except  as  against  his  assignees ;  and  as  the  plea 
did  not  allege  their  interference,  it  did  not  contain  a  complete  defence. 
All  the  previous  cases  were  adverted  to  in  the  judgment,  which  is 
binding  upon  us  as  the  decision  of  a  court  of  error,  and  is  entitled  to 
great  respect  as  a  very  elaborate  and  deliberate  judgment 

It  is  contended  that  the  words  in  the  Insolvent  Act  are  not  precisely 
the  same  as  those  of  this  act.  In  the  first  place,  we  think,  the  words 
of  the  Bankrupt  Act  are  quite  as  strong,  if  not  stronger,  than  those  of 
the  Insolvent  Act,  for  they  actually  contain  a  prohibition  against  the 
bankrupt  sukig  for  and  recovering  the  money ;  but  even  if  this  were 
not  so,  we  think  it  very  unadvisable  in  considering  the  construction 
of  statutes  like  these,  which  relate  to  similar  matters,  to  draw  fine 
and  minute  distinctions,  rendering  it  very  difficult  for  suitors  to  know 
by  what  rule  such  cases  are  governed.  We  think,  therefore,  the  same 
construction  ought  to  be  put  upon  similar  provisions  in  insolvency  and 
in  bankruptcy,  and  in  bankruptcy  it  is  res  judicata.  We  have  given 
as  the  foundation  of  our  judgment,  the  authority  of  a  decision  by  a 
superior  court,  but  we  would  add  that  the  doctrine  is  by  no  means 
new,  that  the  express  words  of  a  statute  may  be  controlled  and  con- 
fined to  the  mischief  contemplated  by  the  act.  In  Edwards  v.  Dick, 
4  B.  &  Aid.  212,  it  was  held,  that,  although  the  statute  of  Anne,  c. 
14,  s.  1,  makes  "  bills  of  exchange  given  for  money  won  at  play  utterly 
void,  frustrate,  and  of  none  effect,  to  all  intents  and  purposes  what- 
ever, any  law,  usage,  or  custom  to  the  contrary  in  anywise  notwith- 
standing," an  innocent  indorsee  of  such  bill  might  recover  against  the 
drawer,  the  winner  of  the  money,  who  had  procured  an  acceptance 
from  the  loser  of  the  money  and  had  indorsed  it  to  the  plaintiff.  Mr. 
Justice  Hohroyd  referred  to  the  cases  of  ecclesiastical  leases  under  the 
13  Eliz.  c.  10,  s.  3,  which,  although  declared  to  be  utterly  void  in  the 
same  language  to  all  intents  and  purposes  whatsoever,  have  always 
been  held  good  as  between  the  parties  themselves ;  the  object  of  the 
statute  being  merely  to  prevent  any  injury  to  the  succession,  not  being 
intended  to  destroy  any  obligation  on  the  parties  to  the  instrument 
themselves.     The  judgment,  therefore,  will  be  for  the  plaintiff. 

I  should,  however,  add  that  my  brother  Martin,  who  heard  the  case 
argued  along  with  my  brothers  Alderson  and  Piatt  (and  this  is  the 
judgment  of  myself,  my  brother  Alderson,  and  my  brother  Piatt), 
entertains  some  doubt  whether,  although  there  be  a  decision  in  bank- 
raptcy,  we  are  not  bound  to  take  the  very  express  language  of  ano- 
ther act  upon  which  there  has  not  been  actually  a  positive  decision, 
and  administer  the  law  in  that  way  in  which  we  should  do  if  we 
merely  looked  at  the  express  language  of  the  statute.  Entertaining 
that  doubt,  I  am  not  authorized  in  saying  this  is  also  the  judgment 
of  my  brother  Martin;  but  he  did  not  think  it  necessary  to  differ  firom 
us  by  giving  a  separate  judgment,  but  merely  requested  me  to  state 
that  he  did  entertain  those  doubts  to  which  I  have  adverted. 

Judgment  for  the  plaintiff. 
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RosKRUOE  r.  Caddy  and  Mayne.* 

Jane  10,  1852. 

Replevin — Avowry —  Time  of  Rent  Accruing, 

Replevin.  Avowry  "  that  the  plaintiff  for  a  long  time,  to  wit,  for  all  the  time  during  which 
the  rent  hereinafter  mentioned  to  be  distrained  for,  was  accruing  due,  and  from  thence 
until  and  at  the  eaid  time  when,  &c,  held  and  eniojed  the  said  close  in  which,  &c  ai 
tenant  thereof  to  the  defendant,  by  virtue  of  a  certam  demise  thereof  theretofore  made  at 
and  under  a  certain  rent,  to  wit,  the  yearly  rent  of  80^,  and  because  a  lai^e  sum,  to  wit 
the  sum  of  80/.,  of  the  rent  aforesaid,  for  a  certain  time,  to  wit,  one  year,  ending  on  the  29th 
of  September,  A.  D.  1851,  on  the  day  and  year  last  aforesaid,  and  from  thence  until  and  at 
the  said  time  when,  &c^  was  due  an^  in  arrear"  the  distress  was  taken.  Plea  in  bar,  rias 
in  arrere. 

At  the  trial  it  was  proved,  that  there  was  no  rent  dne  for  the  year  ending  the  29th  of  Septem- 
ber, 1851,  but  that  a  portion  of  the  previous  year's  rent  was  due :  — 

flieW,  that  the  plaintiff  was  entitled  to  the  verdict 

Replevin.  Avowry  and  cognizance  for  that  the  plaintiff  for  a  loUg 
time,  to  wit,  for  all  the  time* during  which  the  rent  hereinafter  men- 
tioned, to  be  distrained  for,  was  accruing  due,  and  from  thence  until 
and  at  the  said  time  when,  &c.,  held  and  enjoyed  the  said  close  in 
which,  &c.,  with  the  appurtenances,  as  tenant  thereof  to  the  said 'J. 
Caddy,  by  virtue  of  a  certain  demise  thereof  theretofore  made,  on  and 
under  a  certain  rent,  to  wit,  the  yearly  rent  of  80/.,  and  because  a 
large  sum,  to  wit,  the  sum  of  80/.  of  the  rent  aforesaid,  for  a  certain 
time,  to  wit,  one  year,  ending  on  the  29th  of  September,  A.  D.  1851, 
on  the  day  and  year  last  aforesaid,  and  from  thence  until  and  at  the 
said  time  when,  &c.,  was  due  and  in  arrear  from  the  plaintiff  to  the 
said  J.  Caddy,  he,  the  said  J.  Caddy,  well  avows,  and  the  said  J. 
Oates  Mayne,  as  bailiff  of  the  said  J.  Caddy,  well  acknowledges  the 
taking  of  the  said  cattle,  com,  goods,  and  chattels,  in  the  said  close, 
in  which,  &c.,  and  justly,  &c.,  as,  for,  and  in  the  name  of  a  distress 
for  the  said  rent  so  due  and  in  arrear  as  aforesaid,  and  which  still  re- 
mains due  and  unpaid.  Verification  and  prayer  of  a  return  of  the 
distress  and  damages  according  to  the  statute. 

Pleas  in  bar,  non  tenuit  and  riens  in  arrere^  and  issue  thereon. 

At  the  trial,  before  Erie,  J.,  at  the  spring  assizes  for  Cornwall, 
A.  D.  1852,  it  was  proved  that  on  the  24th  of  September,  1849,  the 
plaintiff  and  the  defendant,  J.  Caddy,  entered  into  an  agreement,  not 
under  seal,  whereby  the  plaintiff  agreed  to  take  and  the  defendant  to 
let  a  certain  farm  "  for  the  term  of  seven  years,  from  the  29th  day  t)f 
September  instant,  paying  for  the  first  year  at  the  rate  of  80/.,  the 
following  years  to  be  dependent  on  the  rise  or  fall  of  the  price  of 
corn."  In  the  course  of  the  first  year  some  payments  were  made  on 
account  of  the  rent  of  80/.,  but  28/.  remained  unpaid.  In  August, 
1851,  the  defendant  distrained  for  88/.  as  rent  due  up  to  midsummer 
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in  that  year,  whereas,  in  fact,  there  was  no  part  of  the  second  year's 
rent  due,  it  being  payable  yearly.  Under  this  distress  beasts  of  the 
plough  were  improperly  taken  for  the  rent  actually  due,  and  the  dis- 
tress was  abandoned  as  to  the  residue.  Subsequent  proceedings  were 
taken  in  the  county  court  for  the  illegal  distress,  the  result  of  which 
was  admitted  to  be  that  the  28/.  so  in  arrear  was  still  unpaid,  and 
capable  of  being  again  distrained  for.  On  the  30th  of  September, 
1851,  the  defendant  distiained  again  for  80/.  as  rent  due  for  the  second 
year,  and  this  distress  was  replevied.  There  was  no  evidence  of  the 
rent  having  been  fixed  by  reference  to  the  price  of  corn  or  otherwise 
for  the  second  year.  Upon  these  facts,  it  was  objected  that  the  avowry 
was  not  proved,  as  the  tenancy  set  up  was  a  yearly  tenancy  at  the 
fixed  sum  of  80/.  a  year,  whereas  the  agreement  (although  it  was  void 
as  a  lease  for  seven  years,  because  not  under  seal)  showed  that  the 
rent  for  the  second  year  was  to  be  dependent  upon  the  price  of  corn. 
His  lordship  held  that  this  was  the  effect  of  the  agreement.  It  was 
then  contended,  on  behalf  of  the  defendants,  that  inasmuch  as  there 
was  a  portion  of  the  first  year's  rent  in  arrear,  the  distress  could  be 
supported,'  and  that  the  amount  specified  in  the  avowry  and  cogni- 
zance was  immaterial.  A  verdict  'v^as  taken  for  the  defendants,  with 
leave  to  the  pl^^intiff  to  move  to  enter  the  verdict  for  him,  with  four 
guineas  damages. 

A  rule  nisi  had  accordingly  been  obtained  on  the  ground  that  the 
distress  could  not  be  supported  by  proof  of  any  rent  accrued  due 
prior  to  Michaelmas,  1851 ;  against  which 

Collier  and  Maynardj  now  showed  cause.^  It  being  admitted  that 
there  was  rent  due  at  the  time  of  the  distress,  the  landlord  was  justi- 
fied, for  there  is  no  question  on  this  record  as  to  the  distress  being 
excessive.  The  tenant  knows  that  some  rent  is  due,  and  a  misstate- 
ment of  the  time  when  it  accrued  due  is  immaterial.  The  object  of 
the  11  Geo.  2,  c  19,  s.  22,  was  to  relieve  landlords  firom  the  minute 
particularity  required  at  common  law ;  and  an  avowry  for  a  greater 
amount  than  is  due  will  not  prevent  the  defendant  succeeding  as  to 
what  was  due.  FortT/  v.  Imberj  6  East,  434  Chitty  on  Pleading, 
vol.  3,  p.  295,  7th  edit. was  also  referred  to. 

Kinglake^  Serg.,  and  Montage  Smith  were  not  called  upon  ty  ^v^ 
port  the  rule. 

Per  Curiam.  We  are  all  of  opinion  that  the  rule  rnui^i^  U  ^w>r 
absolute.     The  rent  claimed  is  not  included  in  the  avowry. 


1  Before  Pollock,  C.B.,Aij>ebson,B.,Platt,1^.i»4*<  4'-»-  *'  A 
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PiNHORN    V.  SONSTER.^ 
November  17, 1852. 

Mortgage  —  Re-demise  —  Interest  in  Premises  —  Right  of  distress. 

Trespass  to  goods.  Plea,  that  by  an  indenture,  made  in  1847,  between  Q.  and  the  defend- 
ant, it  was  agreed  between  Q.  and  the  defendant,  who  was,  daring  all  the  time  thereinafter 
mentioned,  possessed  of  certain  prembes  for  a  certain  term  then  to  come  and  unexpired 
therein,  that  Q.  should  hold  the  premises  as  tenant  at  will  to  the  defendant,  at  the  yearly 
rent  of  150/.,  for  which  rent  it  should  be  lawful  for  the  defendant  to  distrain  as  landlord 
may  for  rents  reserved  on  leases  for  years ;  that  Q.  held  the  premises  under  the  said  inden- 
ture and  agreement ;  that  three  years'  and  a  quarter's  lyrears  of  rent  became  due.  during 
the  time  Q.  held  the  premises  as  such  tenant,  and  the  defendant  was  possessed  of  them  as 
aforesaid  ;  and  that  the  defendant  distrained  the  goods  for  rent.  The  plainofi*  set  out  the 
indenture  on  oyer,  from  which  it  appeared  that  Q.,  having  become,  in  1847,  the  lessee  of 
the  premises,  under  M.  for  twenty-one  years,  wanting  one  day,  and  having  borrowed  monej 
from  the  defendant,  demised  the  premises  to  the  defendant  by  way  of  mortgage,  at  a 
peppercorn  rent,  and  that  the  defendant  re-demised  the  same  to  Q.  at  a  yearly  rent  of  150t, 
with  power  of  distress :  — 

Held,  on  demurrer,  that  the  plea  was  bad  in  not  showing  such  an  interest  in  the  premises,  on 
the  part  of  the  defendant,  as  entitled  him  to  distrain. 

Trespass  for  taking  the  plaintiff's  goods. 

Plea,  that  by  an  indenture  of  the  29th  of  July,  1847,  made  between 
S.  Quested  and  the  defendant,  it  was  agreed  between  S.  Quested 
and  the  defendant,  who  then  became,  and  during  all  the  time 
hereinafter  mentioned  was  possessed  of  the  premises  hereinafter 
mentioned,  for  a  certain  term  then  to  come  and  unexpired  therein, 
that  S.  Quested  should  hold  the  said  premises  in  the  indenture 
mentioned  as  tenant  at  will  to  the  defendant,  at  the  yearly  rent  of 
150/.,  payable  at  Lady  Day,  &c. ;  for  which  rent  it  should  be  lawful 
for  the  defendant  to  distrain  as  landlords  may  for  rente  reserved  on 
leases  for  years ;  but  that  it  should  be  lawful  for  the  defendant  at  any 
time  to  determine  such  tenancy  by  a  written  notice.  That  S.  Ques- 
ted held  the  premises  as  tenant  to  the  defendant  under  the  indenture 
and  agreement.  That  on  the  25th  of  December,  1851,  487/.  10s.  of 
the  rent  for  three  years  and  a  quarter,  ending  on  the  said  25th  of 
December,  during  all  which  time  Quested  held  the  premises  under  the 
indenture  as  such  tenant.,  and  during  all  which  time  the  defendant  was 
possessed  of  the  said  premises  as  aforesaid,  became  due  from  Quested 
to  the  defendant.  Whereupon  the  defendant  distrained  the  goods 
and  chattels  in  the  declaration  mentioned,  the  same  then  being  upon 
the  said  premises. 

The  plaintiff  set  out  the  indenture  on  oyer,  being  a  mortgage-deed. 
It  recited  that  the  premises  in  question  were  demised  by  one  Mugge- 
ridge  to  S.  Quested  for  twenty-one  years,  wanting  one  day,  subject  to 
certain  conditions  and  covenants ;  that  Quested  had  applied  to  the 
defendant  to  lend  him  400/.,  which  the  defendant  had  consented  to 
do  on  the  same  being  secured  as  thereinafter  mentioned.  The  inden- 
ture then  witnessed  that  Quested  demised  the  premises  in  question  for 
all  the  residue  of  the  term  of  twenty-one  years,  wanting  one  day,  to 
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the  defendant,  at  a  peppercorn  rent,  with  the  usual  proviso  for  redemp- 
tion on  payment  of  principal  and  interest.  It  was  then  further 
agreed  that  Quested  should  hold  the  premises  as  tenant  at  will  to 
the  defendant,  at  the  yearly  rent  of  150/.,  for  which  rent  the  defend- 
ant might  distrain  on  the  premises,  ais  landlords  might  for  rent  reserved 
on  leases  for  years.  There  was  then  a  proviso  for  reentry  in  case  of 
default  in  payment  of  the  principal  and  interest,  or  of  the  yearly  rent 
The  plaintiff  then  demurred  specially,^  assigning  for  causes  thereof, 
that  the  plea  did  not  allege  with  sufficient  certainty  what  estate  or 
interest  the  defendant  had  in  the  premises  at  the  time  Quested  agreed 
to  hold  them  as  tenant  at  will  to  the  defendant ;  and  that  the  allega- 
tion that  the  defendant  was  lawfully  possessed  of  the  same  for  a 
certain  term  was  too  general  and  uncertain ;  and  that  the  indenture 
did  not  operate  as  such  a  demis6  of  the  premises  as  would  entitle  the 
defendant  to  distrain  the  goods  of  third  parties  for  rent. 

T,  Jones^  for  the  plaintiff,  appeared  in  support  of  the  demurrer;  and 

MacnamarOj  for  the  defendant  The  defendant  was  entitled  under 
the  deed  to  distrain. 

[Parke,  B.  The  plea  does  not  aver  such  an  interest  in  the  defend- 
ant as  entitled  him  to  distrain.  The  deed  ought  to  have  averred  that 
the  defendant  had  an  estate  in  fee.  The  plea  is  defective  on  general 
demurrer.] 

The  averment  of  possession  is  sufficient. 

[Parke,  B.  If  the  plaintiff's  goods  had  been  trespassing  on  the 
defendant's  close,  the  latter  might  have  taken  them  damage  feasant, 
and' have  removed  them  to  some  convenient  place;  but  he  cannot  do 
any  thing  else.  He  ought  to  have  alleged  a  sesin  in  fee,  and  have 
stated  his  title,  and  then  if  the  fee  had  not  been  traversed,  he  would 
have  succeeded  ;  but  in  the  present  case  there  is  nothing  but  a  title 
by  estoppel,  and  the  plaintiff  does  not  claim  either  through  the  defend- 
ant or  Quested.  The  defendant  had  no  right  to  distrain  for  the  rent 
In  Walker  v.  Giles,  6  Com.  B.  Rep.  663 ;  s.  c.  18  Law  J.  Rep.  (n.  s.) 
C.  P.  323,  certain  shareholders  in  a  building  society,  by  way  of  secu- 
rity for  the  payihent  of  their  contributions,  conveyed  premises  to 
trustees,  who  were  to  permit  the  shareholders  to  receive  the  rents 
until  default  in  payment  of  the  contributions,  with  power  to  the  trus- 
tees in  case  of  default  to  receive  the  rents  and  to  sell  the  premises. 
The  shareholders  also  agreed  to  become  tenants  to  the  trustees  of  the 
premises  "  henceforth  "  at  will,  at  a  yearly  rent  It  was  held  that 
this  indenture  did  not  operate  as  a  demise,  so  as  to  sustain  an  avowry, 
alleging  a  tenancy  under  the  trustees  at  a  yearly  rent ;  the  general 
scope  of  the  deed  being  inconsistent  with  such  a  construction.] 

Per  Omiam?    The  plea  is  certainly  bad.     There  must  be 

Judgment  for  the  plaintiff. 

»  The  point  as  to  the  effect  of  the  Common  Law  Procedure  Act  on  pending  special 
demurrers  is  reported  21  Law  J.  Rep.  (n.  s.)  Exch.  836 ;  s.  o.ante,  p.  415. 
a  Pollock,  C.  B.,  Pakke,  B.,  Aldbkson,  B,  and  Platt,  B. 
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Begina  v.  Hodgson. 
Reoina  V.  Hodgson.^ 

Junes,  1852. 

Removal  of  Indictment  by  Certiorari  —  5  Sf  6  Will.  Sf  M,  c.  11,  ss,  2, 
3  —  Recognizance^  Form  of —  Sureties^  Liability  of  to  Costs. 

Upon  removal  of  an  indictment  by  certiorari  from  the  Sessions  to  the  Qneen's  Bench,  the 
sureties  in  the  recognizance  become  bound  as  sureties  for  the  payment  of  the  costs  in  the 
event  of  a  verdict  being  found  for  the  crown,  although  there  are  no  words  to  that  effect  in  the 
conditions  to  the  recognizance;  the  3d  section  of  the  5  &  6  Will.  &  M.  c  11,  being, in 
effect,  incorporated  with  the  recognizance. 

The  recognizance  was  stated  to  have  been  entered  into  before  "  J.  T.,  Esq.,  one  of  the  jus- 
tices for  the  county  of,"  &c. :  — 

Ueldy  good. 

This  was  a  demurrer  to  a  replication  to  a  plea  to  an  estreat  The 
estreat  directed  the  sheriff  of  Westmoreland  to  inquire  as  to  the  lands 
and  tenements,  and  the  yearly  value  of  the  same  of  certain  j>ersons 
mentioned  in  the  schedule  to  the  said  estreat  Among  the  list  of 
persons  mentioned  in  the  schedule,  appeared  the  name  of  Miles 
Hodgson,  as  follows :  —  "  Michaelmas  term,  13  Vict  1849.  Of  Miles 
Hodgson,  of  Kirkby  Lonsdale,  in  the  county  of  Westmoreland,  shoe- 
maker, one  of  the  sureties  of  John  Thornton,  because  he  did  not  pay 
to  the  prosecutor  his  costs,  taxed  according  to  the  course  of  the  said 
court,  upon  an  indictment  for  certain  misdemeanors  whereof  he  was 
convicted  as  by  the  course  and  practice  of  the  said  court  he  ought  to 
have  done,  but  made  default     Forty  pounds." 

To  this  the  sheriff  had  made  a  return  in  which  he  certified  that  he 
had  been  served  with  a  copy  of  an  order  made  by  Talfourd,  J.,  by 
whijeh  the  said  Miles  Hodgson  should  have  till  the  8th  day  of  the 
then  next  term  to  appear  and  plead  to  the  said  estreat 

The  plea  craved  oyer  of  the  roll  of  estreat,  and  the  said  extract  of 
recognizances,  whereby  it  appeared  that  one  John  Thornton  was 
indebted  to  the  crown,  in  80/.,  Henry  Robinson  in  40i,  and  the  said 
Miles  Hodgson  in  40t,  John  Thornton  for  not  paying  the  costs  of 
the  prosecution  upon  a  certain  indictment  upon  which  he  had  been 
convicted,  and  the  said  Henry  Robinson,  and  Miles  Hodgson,  as  his 
sureties.  The  defendant,  then,  protesting  against  the  validity  of  the 
estreat,  for  plea  nevertheless,  and  for  discharge  of  the  recognizance 
pleaded,  setting  out  the  recognizance  by  which  he  acknowledged  that 
John  Thornton  owed  to  the  crown  80/.,  the  said  Henry  Robinson  40/., 
and  the  defendant  40/.,  the  conditions  of  the  recognizances  being,  that 
if  he  the  said  "  John  Thornton,  shall  appear  in  the  Queen's  Bench  at 
Westminster,  on  the  22d  day  of  May,  instant,  in  next  Trinity  term,  and 
shall  plead  to  all  and  singular  indictments  of  whatever  misdemeanors 
whereof  he  stands  indicted,  and  at  his  own  proper  costs  and  charges 
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shall  cause  and  procure  the  issue  or  issues  that  may  be  joined  thereon 
to  be  tried  in  the  same  term,  or  at  the  next  assizes  to  be  holden 
after  the  same  term,  in  and  for  the  county  of  Westmoreland,  if  the 
said  court  shall  not  appoint  any  other  time  for  the  trial  thereof,  and 
if  the  said  court  shall  appoint  any  other  time  for  the  trial  thereof,  then 
at  such  other  time,  and  shall  give  due  notice  of  such  trial  to  the  prose- 
cutor or  his  attorney,  and  shall  appear,  from  day  to  day,  in  the  said 
court,  and  not  depart  until  discharged  by  the  said  court,  then  this  recog- 
nizance to  be  void  or  else  to  remain  in  full  force."  The  recognizance 
was  stated  to  have  been  entered  intb  before  "  John  Tatham,  Esq.,  one 
of  the  justices  of  the  peace  for  the  county  of,'!  &c.,  not  saying  "  in  and 
for."  The  defendant  then  averred  that  previously  to  entering  into  the 
said  recognizance,  a  bill  of  indictment  had  been  presented  to  the  Quar- 
ter Sessions  for  the  county  of  Westmoreland,  against  the  said  John 
Thornton,  for  not  having  paid  certain  costs  which  had  been  awarded 
against  him  by  the  Court  of  Quarter  Sessions,  upon  the  trial  of  an 
appeal  against  a  certain  certificate  of  two  justices.  The  certificate 
was  for  stopping  up  and  diverting  a  portion  of  the  public  footway  in 
the  town  of  Kirkby  Lonsdale.  The  plea  then  averred  that  the  said 
John  Thornton  stood  indicted  with  no  other  indictment,  and  that  the 
said  indictment  was  by  a  writ  of  certiorari  removed  into  the  Court 
of  Queen's  Bench ;  that  the  said  John  Thornton  appeared  to  the  said 
indictment  and  pleaded  not  guilty  thereto,  and  issue  was  joined  there- 
upon. And  the  defendant  then  averred,  that  the  said  John  Thornton, 
to  wit,  on  the  6th  day  of  August,  at  Appleby,  in  the  county  of  West- 
moreland, at  his  own  proper  costs  and  charges,  did  cause  and  procure 
the  said  issue  so  joined  as  aforesaid  to  be  &ied  in  the  due  course  of 
law,  at  the  assizes  then  and  there  holden  in  and  for  the  said  county 
of  Westmoreland,  being  the  assizes  next  after  the  same  term  in  and 
for  the  said  county ;  and  the  defendant  averred,  that  the  Court  of 
Queen's  Bench  did  not  appoint  any  other  time  for  the  trial  of  the 
said  other  issue,  and  that  the  said  issue  was  the  only  issue  ever  joined 
in  the  said  indictment.  The  defendant  further  averred  that  upon  the 
trial  the  said  John  Thornton  was  found  guilty  of  the  charge  laid  against 
him  in  the  indictment,  and  that  previously  to  the  said  trial  he  did  give 
notice  thereof  to  the  prosecutors,  and  that  he  did  appear  from  day  to 
day  in  the  Queen's  Bench,  and  did  not  depart  therefrom  until  he 
was  committed  to  prison  as  thereinafter  is  mentioned ;  that  he  was 
adjudged  by  the  Queen's  Bench  to  two  months'  imprisonment ;  that 
he  remained  in  prison  two  months,  and  then  was  discharged  by  the 
Queen's  Bench  without  a  day  being  given  to  him  to  appear,  and  that 
no  other  judgment  was  ever  given  against  him. 

To  this  plea  the  Attomey-Greneral  replied,  that  at  the  time  of  the 
granting  the  writ  of  certiorari^  the  Court  of  Queen's  Bench  ordered 
that  the  said  John  Thornton  should  enter  into  a  recognizance  in  80^, 
with  two  manucaptors  or  sureties  in  40Z.  each,  according  to  the 
statute ;  that  the  said  John  Thornton  and  Henry  Robinson  and  Miles 
Hodgson  as  the  manucaptors  or  sureties  of  the  said  John  Thornton, 
did  enter  into  the  said  recognizance  mentioned  in  the  said  estreat ; 
that  after  the  conviction  of  John  Thornton  the  Court  of  Queen's 
VOL.  XIV.  39 
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Bench  gave  to  the  prosecutors  of  the  said  indictment  their  costs, 
which  amounted  to  79/.  25. ;  that  the  allocator  of  the  coroner  for  that 
amount  was  served  upon  John  Thornton  and  the  amount  demanded 
of  him;  that  the  said  John  Thornton  refused  to  pay;  that  the  said 
allocatttr  was  afterwards  served  upon  Henry  Robinson  and  the 
defendant,  and  the  amount  demanded  of  them.  That  afterwards  an 
attachment  was  issued  against  John  Thornton  for  contempt  in  non- 
payment of  the  said  amount ;  that  he  was  attached,  and  that  at  the 
time  of  the  said  attachment  and  of  the  said  estreat  the  sum  of  79^ 
2s.  remained  unpaid.  * 

Demurrer. 

Pashley  (Henniker  with  him),  in  support  of  the  demurrer.  First, 
the  condition  of  the  recognizance  has  been  fully  complied  with. 
The  defendant  does  not  say  that  the  recognizance  ought  to  be  dis- 
charged, but  he  insists  that  he  has  performed  all  that  he  bound  him- 
self, by  the  words  of  the  condition  of  the  recognizance  to  do.  If  he 
had  intended  to  bind  himself,  or  if  the  crown  had  intended  that  he 
should  be  bound  to  pay  the  costs,  or  see  them  paid,  it  ought  to  have 
been  so  expressed.  And,  although  the  words  of  the  5  &  6  "WilL 
&  M.  c.  11,  s.  3,^  are  <<  And  that  the  said  recognizance  shall  not  be 


1  The  5  &  6  WilL  &  M.  c.  11,  s.  2,  enacts  as  follows:  "  That  in  term  time  no  writ  of 
certiorari  whatsoever,  at  the  prosecution  of  an^  party  indicted,  be  hereafter  eranted, 
awarded  or  directed  out  of  the  said  Court  of  Ixinxs  Bench  to  remove  any  sach  indict- 
ment, or  presentment  of  trespass  or  misdemeanor  before  trial  had  from  before  the  said 
Justices  in  the  said  Courts  of  General  or  Quarter  Sessions  of  the  Peace,  unless  such 
certiorari  Aall  be  granted  or  awarded  upon  motion  of  counsel  and  by  rule  c£  court 
made  for  the  grantmg  thereof,  before  the  ludge  or  judges  of  the  said  Court  of  Sling's 
Bench,  sittinor  in  open  court  And  that  aU  the  parties  indicted  prosecuting  such  certi- 
orari before  Uie  allowance  thereof  shall  find  two  sufficient  manucaptors,  who  shall  enter 
into  a  recognizance  before  one  or  more  justices  of  the  peace  of  the  county  or  place,  in 
the  sum  of  20/.,  with  conditions  at  the  return  of  such  writ  to  appear  and  plead  to  the 
said  indictment  or  presentment  in  the  said  Court  of  Bang's  Bencn,  and  at  his  and  their 
own  costs  and  charges  to  cause  and  procure  the  issue  that  shall  be  jmned  upon  the  said 
indictment  or  presentment,  or  any  plea  relating  thereto,  to  be  tried  at  the  next  assises 
to  be  held  for  the  county  wherein  the  said  indictment  or  presentment  was  found  after 
such  certiorari  shall  be  returnable  if  not  in  the  cities  of  London,  Westminster,  or  coun- 
ty of  Middlesex ;  and  if  in  the  said  cities  or  county,  then  to  cause  or  procure  it  to  be 
tried  the  next  term  after  wherein  such  certiorari  shall  be  granted,  or  at  tha  attinfr  after 
the  said  term,  if  the  Court  of  King's  Bench  shall  not  appoint  any  other  time  ror  the 
trial  thereof,  and  if  any  other  time  shall  be  appointed  by  the  court  then  at  such  other 
time,  and  to  give  due  notice  of  such  trial  to  the  prosecutor  or  his  cleric  in  court,  and 
that  the  said  reco^izance  and  recognizances  taken  as  aforesaid  shall  be  certified  into 
the  said  Court  of  King's  Bench,  witn  the  ssud  certiorari  and  indictment  to  be  there 
filed,  and  the  name  of  the  prosecutor  (if  he  be  thejparty  grieved  or  injured)  or  some 
public  officer  to  be  indorsed  on  the  back  of  the  said  mdictment,  and  if  tne  person  pro- 
secuting such  certiorari^  being  the  defendant,  shall  not  before  allowance  tnereof  pro- 
cure such  manucaptors  to  be  bound  in  a  recognizance  as  aforesaid,  the  justices  of  1^ 
peace  ma^  and  shall  proceed  to  trial  of  t^e  said  indictment  at  the  said  sessions,  not- 
withstandmg  such  writ  of  certiorari  so  delivered.** 

Section  8.  And  be  it  further  enacted,  **  That  if  the  defendant  prosecuting  such  writ 
of  certiorari  be  convicted  of  the  offence  for  which  he  was  indicted,  that  then  the  said 
Court  of  King's  Bench  shall  give  reasonable  costs  to  the  prosecutor,  if  he  be  the  party 
grieved  or  injured,  or  be  a  justice  of  the  peace,  mayor,  bailiff,  constaUe,  headboroo^ 
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discharged  till  the  costs  so  taxed  be  paid ; "  yet  no  one  can  be  bound 
beyond  the  terms  of  the  contract  into  which  he  enters,  and  here  there 
is  a  distinct  contract  between  the  crown  and  the  subject.  Secondly, 
the  recognizance  is  void,  it  having  been  entered  into  before  a  justice 
who  had  no  jurisdiction.  The  words  are  "before  John  Tatham, 
Esq.,  one  of  the  justices,  for,"  &c.,  not  saying  "  in  and  for,"  The 
Queen  v.  Stockton^  7  (^.  B.  Rep.  620 ;  s.  c.  14  TLaw  J.  Rep.  (n.  s.)  RL 
C.  128,  and  The  Queen  v.  Lyncht  7  Irish  Equity  Rep.  263^  are  in 
point. 

[Martin,  B.  You  should  have  set  it  out  and  have  shown  that  it 
was  void.] 

It  appears  upon  the  face  of  it  Magistrates  can  only  act  within 
certain  limits,  and  it  must  appear  whenever  an  act  of  parliament  au- 
thorizes magistrates  to  perform  any  act  that  the  ma^strate  has 
acted  within  his  jurisdiction.  Taylor  v.  Clemson^  11  (3.  &  F.  610, 
Day  V.  Kinffy  6  Ad.  &  E.  359 ;  s.  c.  5  Law  J.  Rep.  (n.  s.)  M.  C.  130, 
and  The  Queen  v.  Toke,  8  Ibid.  227 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  M. 
C.  74. 

The  Attorney- Oeneraij  R  Thesiger^  (Atherton  with  him),  for 
the  crown.  This  is  virtually  an  application  to  discharge  the  recog- 
nizance. The  form  and  condition  of  the  recognizance  are  given  by 
section  2  of  the  5  &  6  Will.  &  M.  c  11,  and  by  the  act  a  condition 
has  been  incorporated  in  the  recognizance.  Besides  which  the  point 
is  now  settled  by  the  decisions.  The  King  v.  Finmorej  8  Term  Rep. 
409;  The  King  v.  Teal^  13  East,  4;  The  Queen  v.  Byza/ntj  7  Dowl. 
P.  C.680. 

[Platt,  B.  Look  to  the  prayer  of  the  plea.  The  defendant  prays 
to  be  discharged  from  the  recognizance.] 

(He  was  then  stopped.) 

Pollock,  C.  B.  The  crown  is  entitled  to  judgment  All  the 
precedents  as  well  as  the  practice  are  against  the  argument  in  sup- 
port of  the  demurrer,  on  the  second  point,  and  the  list  of  cases  cited 
by  the  Attorney-General  is  conclusive  upon  the  first  point  In  truth 
no  distinction  can  be  taken  between  an  application  to  discharge  the 
recognizance  and  the  present  case. 

Alderson,  B.  There  has  been  a  long  line  of  dedsions  which 
shows  that  the  3d  section  of  the  act  of  parliament  has  been  incorpo- 
rated into  the  2d  section,  and,  therefore,  that  the  recognizance  remains 


tythingman,  chorchwarden  or  oTerseer  of  the  poor,  or  any  other  crrl  officer  who  shall 
prosecute  upon  the  account  of  anj  fact  oommitted  or  done,  that  concerned  him  or  them 
as  officer  or  officers  to  prosecute  or  present,  which  costs  shall  be  taxed  according  to  the 
course  of  the  said  court;  and  ^t  the  prosecutor  for  the  recovery  of  such  costs  shall, 
within  ten  days  after  demand  made  of  the  defendant,  and  refbsal  of  payment,  on  oath 
have  an  attachment  granted  against  the  defendant  l^  the  said  court  for  such  his  con- 
tempt; and  that  the  said  recognizance  shall  not  be  discharged  till  the  costs  so  taxed 
shall  be  paid." 
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until  the  costs  are  paid.     On  the  second  point,  the  causes  cited,  if 
rightly  understood,  are  authorities  against  the  demurrer. 

Platt,  B.  I  am  of  the  same  opinion.  The  recognizance  cannot 
be  discharged  until  the  costs  are  paid.  The  3d  section  would  not, 
in  terms,  meet  the  conditions  of  the  recognizance,  but  must  be  con- 
sidered as  incorporated  with  it. 

Martin,  B.  This  is  a  question  of  contract  between  the  crown 
and  the  defendant,  and  if  it  had  not  been  for  the  cases  cited  by  the 
Attorney-General,  I  should  have  arrived  at  a  different  conclusion  from 
the  rest  of  the  court,  but  it  seems  that  we  are  entirely  bound  by  au- 
thority. 

Judgment  for  the  crown. 


Shaw  v.  The  Bank  op  England.  ^ 

November  10,  1852. 

Patent  —  Inspection  of  Machine  — 15  Sf  16  Vict.  c.  83,  s.  42. 

In  an  action  for  the  infringement  of  a  patent,  the  conrt  will  not  p'ant  an  order,  under  the 
15  &  16  Viet.  c.  83,  8.  42,  for  an  inspection  of  a  machine  upon  an  affidavit  "  that  the 
machine  used  bj  the  defendants  is  the  same  for  which  the  plaintiff  has  obtained  a  pa- 
tent." 

Hawkins  moved,  under  the  15  &  16  Vict.  c.  83,  s.  42,  for  a  rule 
calling  upon  the  defendants  to  show  cause  why  certain  persons,  named 
in  the  affidavits,  should  not  be  allowed  to  inspect  the  machine  used 
by  the  defendants  for  numbering  and  paging  books.  An  action  is 
pending  for  the  alleged  infringement  of  a  patent  belonging  to  the 
plaintiff  for  numbering  and  paging  books ;  and  it  is  sworn  in  the  affi- 
davit "  that  the  machine  used  by  the  defendants  for  paging  and  num- 
bering their  books,  is  the  same  for  which  the  plaintiff  has  obtained  a 
patent." 

[Martin,  B.  You  mean  to  say  that  the  word  "  inspection  "  in  this 
clause  applies  to  every  inspection  that  the  court  thinks  it  necessary 
tiiat  the  party  applying  should  have. 

Pollock,  C.  B.  This  is  a  power  only  hitherto  exercised  by  the 
Court  of  Chancery ;  and  now  that  the  legislature  has  given  to  the 
common  law  courts  the  power  of  granting  injunctions,  it  must  be  pre- 
sumed that  those  powers  are  to  be  exercised  in  the  same  way  as  they 
have  hitherto  been  by  the  Court  of  Chancery.  Cases  have  occurred  in 
chancery  when  such  an  injunction  as  here  asked  for  has  been  granted. 

Alderson,  B.     The  application  is,  in  fact,  to  get  evidence  of  the 

1  21  Law  J.  Rep.  (n.  s.)  ExcL  26. 

Digitized  by  VjOOQ IC 


COURT.  OF  EXCHEQUER,  1852.  46i 

Glen  V,  Lewis. 

infiringement     You  say  to  the  defendant,  produce  the  machine  you 
use  ;  he  does  so,  and  it  is  an  admission  that  it  is  used  by  him.] 

The  42d  section  gives  the  court  power  to  make  this  order.  It  enacts 
that,  "  in  any  action  in  any  of  her  Majesty's  superior  courts  of  record 
at  Westminster  and  in  Dublin,  for  the  infringement  of  letters  patent, 
it  shall  be  lawful  for  the  court  in  which  such  action  is  pending,  if  the 
court  be  then  sitting,  or  if  the  court  be  not  sitting,  then  for  a  judge 
of  such  court,  on  the  application  of  the  plaintiff  or  the  defendant, 
respectively,  to  make  such  order  for  an  injunction,  inspection,  or  ac- 
count, and  to  give  such  direction  respecting  such  action,  injunction, 
inspection,  and  account  and  the  proceedings  therein  respectively,  as 
to  such  court  or  judge  may  seem  fit." 

Pollock,  C.  B.  The  affidavit  is  too  vague  and  defective  for  the 
court  to  grant  this  application.  It  ought,  at  least,  to  state  that  there 
is  such  a  machine,  and  that  the  plaintiff  has  reason  to  believe  it  is  an 
infringement. 

Alderson  B.,  Platt,  B.,  and  Martin,  B.,  concurred. 

Rule  refused.^ 


Glen  v.  Lewis.* 
November  4,  1852.   . 

Practice  —  Rule  to  plead  several  Matters —  IHme  to  plead. 

An  order  to  plead  several  matters  was  obtained,  after  the  role  office  was  closed,  upon  the  day 
that  the  time  for  pleading  expired.  The  pleas  were  delivered  the  same  evening,  with  a 
copy  of  the  order  and  a  notice  that  the  role  would  be  drawn  up  and  served  as  soon  as  it 
Goold  be  obtained  from  the  office.  At  10  o^clock  the  following  day  the  plaintiff  signed 
judgment :  — 

Held,  that  the  judgment  was  regular. 

Karslake  moved  for  a  rule,  calling  upon  the  plaintiff  to  show 
cause  why  the  interlocutory  judgment  signed  herein  should  not  be  set 
aside  for  irregularity,  and  why  the  rule  to  plead  several  matters  should 
not  stand,  and  why  the  pleas  authorized  to  be  pleaded  should  not  be 
re-delivered  without  any  further  summons,  br  order,  or  rule  to  plead 
several  matters. 

The  declaration  was  delivered  on  the  22d  of  July,  and  a  summons 
for  leave  to  plead  several  matters  was  teiken  out  on  the  30th  of  July 


1  The  rule  nisi  was  subsequently  obtained  on  amended  affidavits ;  but  wasdischao^ed 
upon  a  collateral  ground,  so  tl^t  no  decision  was  necessaiy  as  to  the  power  to  oraer 
such  an  inspection^ 

«  22  Law  J.  Eep.  (n.  s.)  Exch.  24 ;  16  Jur.  1121. 
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and  attended  by  both  parties  on  the  Slst,  when  the  order  was  made 
at  20  minutes  past  three.  It  was  then  too  late  to  set  the  rule  drawn 
up ;  but  as  the  time  for  pleading  expired  on  that  day,  the  pleas  were 
delivered  with  a  copy  of  the  order  and  a  notice  that  the  rule  would 
be  drawn  up  and  served  as  soon  as  it  could  be  obtained  firom  the  rule 
office.  At  11  o'clock  on  Monday,  and  before  the  rule  could  be 
obtained,  the  plaintiff  signed  judgment  as  for  want  of  a  plea.  This 
judgment  was  irregular,  as  the  defendant  did  all  he  could,  and 
followed  the  course  suggested  in  1  Chitty's  Arch.  260,  for  which 
Maynard  v.  Bright^  3  B.  &  B.  256,  and  Tidd's  Practice,  p.  657,  are 
cited  as  authorities. 

[Alderson,  B.  It  is  a  common  practice  to  ask  {os  the  time  for 
pleading  to  be  enlarged  that  the  rule  may  be  obtained.  The  judg- 
ment was  quite  regmar.  Have  you  an  affidavit  of  merits  ? 
Pollock,  C.  B.,  referred  to  Wxikes  v.  Oitley^  2  Nev.  &  P.  99.] 
An  affidavit  of  merits  being  produced,  the  rule  was  grantra,  and 
afterwards  made  absolute,  the  defendant  paying  all  costs ;  bat  on  the 
point  of  irregularity. 

Rule  refused. 


Young  and  others,  assignees  of  Normington,  v.  Waud.^ 
Noyember  16«  1853. 

Bankrupt  —  Act  of  Bankruptcy  —  Mortgage  of  Machinery. 

Where  a  trader  assigns  part  of  his  property,  hy  way  of  mortgage,  the  question  under  the 
bankropt  hiws  is  not  whether  patting  the  deed  in  force  will  pat  an  end  to  his  business, 
bat  whether  it  will  make  him  insolyent 

A  manafactnrer  assigned  all  his  machinery,  by  way  of  mortgage,  to  secore  the  amount  of 
certain  bills  drawn  by  him  and  accepted  by  the  consignees  of  his  soods,  which  had  been 
discounted  by  the  mortgagee,  and  also  of  such  other  hills  as  should  from  time  to  time  be 
discounted  in  like  manner.  The  mortgagee  was  empowered,  after  three  days*  notice  to 
enter  and  take  possession  of  all  the  machinery,  and,  after  a  sale  of  Ae  same,  to  pay  tke 
amount  of  the  expenses  and  the  bills  then  due  or  running,  and  to  pay  the  surplus  to  the 

.  mortgagors.  At  the  time  of  the  execution  of  this  deed,  the  machinery  was  worth  1,50QL, 
and  the  mortgagor's  property  consisted  of  goods,  1,100{^  and  good  debts,  9001,  whQe  his 
whole  liabilities  were,  2,900^:  — 

Hdd^  that  this  deed  was  no  evidence  of  an  act  of  bankruptcy,  although,  had  it  been  acted 
upon,  the  mortgagor  could  not  hare  carried  on  the  particular  business  in  which  be  was 
engaged. 

Trover  by  the  plaintiffs,  as  assignees  of  L  Normington,  for  goods 
and  chattels,  power  looms  and  machinery. 

Pleas.     Not  guilty  and  not  possessed.     Issues  thereon. 

At  the  trial,  at  the  York  spring  assizes,  1852,  before  l4>rd  Camp- 
bell, C.  J.,  it  appeared  that  I.  Normington,  the  bankrupt,  was  a  worsted* 


^  22  Law  J.  Bep.  (k.s.)  Exck  27. 
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spinner  and  stnff-manofactnrer  at  Bradford,  in  Yorkshire,  and  L.  Nor- 
mington,  his  father,  although  made  a  party  to  the  deed  hereinafter 
mentioned,  was -not  in  fact  in  partnership  with  him.  The  goods  were 
usually  consigned  to  Messrs.  Brooks  &  Son,  of  Manchester,  who 
accepted  bills  drawn  upon  them  by  I.  Normington,  which  were  dis- 
counted by  the  defendant,  at  the  rate  of  201.  per  cent.  Towards  the 
end  of  June,  1851,  the  defendant  not  being  satisfied  with  the  security 
afforded  by  the  names  on  the  bills  which  he  had  discounted,  required 
further  security,  and  on  the  2d  of  July  the  following  deed  was  exe- 
cuted: —  *'  This  indenture,  made  the  2d  of  July,  A.  D.  1851,  between 
L.  Normingten,  of  Bradford,  and  L  Normington,  of  the  same  place, 
carrying  on  business  there  as  worsted-spinners  and  manufacturers, 
€uid  trading  under  the  name,  style  or  firm  of  *  L  Normington '  of  the 
one  part,  and  W.  Waud,  of  Bradford,  aforesaid.  Whereas  the  said 
W.  Waud  is  in  the  habit  firom  week  to  week  of  discounting  for  the 
said  K  Normington  and  I.  Normington,  to  enable  them  to  carry  on 
their  business,  certain  bills  of  exchange  at  different  dates,  chiefly 
drawn  by  the  said  I.  Normington  upon  and  accepted  by  Messrs. 
W.  Brooks  &  Son,  of  Manchester,  and  indorsed  by  the  said  L.  Nor- 
mington and  L  Normington  to  the  said  W.  Waud,  and  certain 
other  bills  of  exchange  received  or  drawn  by  them  in  their  trade ;  and 
whereas  the  said  W.  Waud,  not  being  satisfied  with  the  solvency  of 
the  party  or  parties  whose  name  or  names  appear  upon  such  bill  or 
bills  of  exchange  as  the  said  K  Normington  and  L  Normington, 
firom  time  to  time  presented  to  him  for  the  purpose  of  being  dis- 
counted, has  refused  to  further  discount  for  them  any  such  bill  or 
bills  as  before  mentioned,  unless  the  said  K  Normington  and  I.  Nor- 
mington, in  addition  to  such  bill  or  bills  of  exchange,  should  give  to 
the  said  W.  Waud  the  security  hereinafter  mention^,  but  such  secu- 
rity not  to  exceed  the  amount  or  sum  hereinafter  named,  which  the 
said  L.  Normington  and  I.  Normington  have  consented  and' agreed 
to  do.  And  whereas  it  has  been  agreed,  by  and  between  the  said 
1m  Normington  and  L  Normington  and  W.  Waud  that  this  security 
shall  extend  to  and  be  available  to  the  said  W.  Waud,  his  executors, 
administrators  and  assigns,  for  such  sum  or  sums  of  money  as  he 
shall,  firom  time  to  time,  pay  to  the  said  L.  Normington  and  I  Nor- 
mington, upon  the  discounting  of  any  bill  or  bills  of  exchange  (not 
exceeding  the  amount,  hereinafter  named),  notwithstending  any  of 
the  said  bill  or  bills  of  exchange  shall  not  have  come  to  maturity  or 
have  been  dishonored ;  it  beins;  the  intention  of  the  said  parties 
hereto,  that  the  said  W.  Waud  shall  be  at  liberty,  at  any  time  or 
times  hereafter,  so  long  as  any  bill  or  bills  of  exchange  received  by 
him  firom  the  said  L.  Normington  and  L  Normington  shall  be  owing, 
and  still  to  become  due,  to  enter  into  and  upon  and  teke  possession 
of  the  firames,  looms,  machinery,  and  effects  hereby  assigned,  and 
hold  and  enjoy  the  same  as  is  hereinafter  expressed.  Now,  this 
indenture  witnesseth,  that  in  pursuance  of  the  said  agreement, 
and  in  consideration  of  the  premises,  and  in  consideration  of  10s. 
to  them  paid,  &c.,  they,  the  said  L.  Normington  and  I.  Norming- 
ton, do,  and  each   of  them  doth  by  these  presents,  assign   and 
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transfer  unto  the  said  W.  Wand,  and  his  executors,  administrators 
and  assigns,  all  those  fifteen  spinnine-firames,  i^th  the  gearing, 
machinery,  and  effects  connected  therewith  and  belonging  thereto, 
in  and  upon  the  Junction  Mill,  now  used  and  occupied  by  the 
said  L.  Normington  and  I.  Normington,  and  used  and  erarployed 
by  them  in  their  trade  or  business  of  manufacturers ;  and  also  those 
133  worsted  power  looms,  with  the  gearing,  machinery,  and  efTects 
connected  therewith  and  belonging  thereto,  in  and  upon  the  said 
Junction  Mill  aforesaid,  now  useid  and  occupied  by  the  said  L.  Nor- 
mington aod  I.  Normington,  and  used  and  employed  by  them  in  their 
trade  or  business  of  manufacturers ;  and  all  other  spinning-frames, 
looms,  machinery,  chattels,  and  effects  now  erected  or  erecting  at 
hereafter  to  be  erected,  fixed,  or  set  up,  or  which  may  belong  to  the 
said  L.  Normington  and  L  Normington,  in  and  about  the  said  mill  as 
aforesaid ;  and  all  the  estate,  right,  title,  and  interest,  both  legal  and 
equitable,  of  them  the  said  L.  Normington  and  I.  Normington ;  to 
have,  hold,  receive,  take  and  enjoy  the  said  spinning-frames,  looms, 
machineiy  and  effects  hereby  assigned,  or  intended  so  to  be,  unto  the 
said  W.  Waud,  his  executors,  administrators  and  assigns,  as  and  for 
his  and  their  own  proper  goods,  chattels  and  effects,  absolutely  and 
forever,  upon  the  trusts  hereinafter  declared  concerning  the  same, 
namely,  upon  trust  for  securing  the  payment  of  any  sum  or  sums  of 
money  (not  exceeding  in  the  whole  the  principal  sum  hereinafter 
mentioned),  in  which  the  said  L.  Normington  and  I.  Normington 
may,  at  any  time,  or  from  time  to  time  hereafter  be  indebted  to  the 
said  W.  Waud,  his  executors  or  administrators,  for,  or  on  account  of, 
any  bill  or  bills  of  exchange  made,  drawn,  paid,  indorsed,  or  accepted 
by  the  said  K  Normington  and  I.  Normington,  or  any  other  person 
or  persons  whomsoever,  and  discounted  by  the  said  W.  Waud,  for 
and  to  the  use  and  benefit  of  the  said  L.  Normington  and  I.  Nor- 
mington, or  on  any  other  account  whatsoever,  clear  of  all  deductions 
whatsoever,  and  tot  that  purpose,  in  case  default  shall  be  made  in 
payment  of  the  whole  or  any  part  of  such  sum  or  sums  of  money, 
within  three  days  after  the  same  shall  have  been  demanded,  then 
upon  tarust  at  any  time  or  times  thereafter,  so  long  as  any  of  the  said 
sum  or  sums,  or  any  part  thereof,  shall  remain  unpaid,  without  the 
necessity  of  any  further  consent  or  concurrence  on  the  part  of  the 
said  L.  Normington  and  L  Normington,  their  executors,  adminis- 
trators or  assigns,  to  take  possession  of  the  said  frames,  looms, 
machinery,  chattels  and  effects,  and  thenceforth  to  hold  and  enjoy  the 
same  to  and  for  his  and  their  absolute  use .  and  benefit ;  and  also  at 
his  and  their  discretion  to  make  sale  and  absolutely  dispose  of  the 
same  chattels  and  effects  by  public  auction  or  private  contract,  either 
together  or  in  parcels,  with  liberty  to  buy  in  and  re-sell  the  same, 
without  being  responsible  for  any  loss  that  may  be  incurred  thereby, 
and  to  give  receipts  for  the  purchase-money,  which  shall  effectually 
exonerate  the  persons  paying  the  same  from  all  responsibility  with 
respect  to  the  application  thereof,  or  from  inquiring  into  the  necessity 
or  expediency  of  any  such  sale  or  sales,  or  whether  any  such  default 
as  aforesaid,  shall  have  been  made ;  and  upon  further  trust  that  in 
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case  any  such  sale  or  sales  shall  be  made  by  the  said  W.  Waud,  the 
said  Vf.  Waud,  his  executors,  administrators  dt  assigns,  shall  stand 
possessed  of  the  purchase-moneys,  upon  trust,  in  the  first  place,  to 
retain  or  pay  and  satisfy  all  costs,  charges  and  expenses  incident  to 
such  sale  or  sales  and  to  the  execution  of  these  presents;  and  in  the 
next  place,  to  retain  or  pay  and  satisfy  unto  the  said  W.  Waud,  his 
executors,  administrators  or  assigns,  J;he  sum  or  sums  (not  exceeding 
the  amount  hereinafter  mentioned)  in  which  the  said  L.  Normington 
and  I.  Normington,  their  executors  or  administrators,  shall  be  indebted 
to  him  or  them  on  the  balance  of  or  for  account  of  any  bill  or  bills 
of  exchange  made,  drawn,  paid,  indorsed  and  accepted  by  the .  said 
Li.  Normington  and  I.  Normington,  and  discounted  by  the  said 
W.  Waud,  or  any  other  bill  or  bills  of  exchange  discounted  for  the 
said  L.  Normington  and  I.  Normington  by  the  said  W.  Waud,  and 
all  costs,  charges  and  expenses  sustained  or  incurred  in  or  about  any 
suit  or  suits  at  law  or  in  equity,  which  shall  be  instituted  for  enforcing 
the  payment  of  any  such  sum  or  sums  of  money  or  any  part  thereof; 
and  then,  upon  trust,  to  pay  over  the  surplus  (if  any^  unto  the  said 
L.  Normington  and  I.  Normington,  their  executors,  aaministrators  or 
assigns,  for  their  own  use  and  benefit ;  provided  always,  and  it  is 
hereby  further  declared,  that  the  total  amount  of  principal  moneys  to 
be  ultimately  recoverable  under  or  by  virtue  of  the  security  hereby 
made  shall  not  exceed  the  sum  of  2,000/.,  and  that  such  security  shall 
not  be  considered  as  wholly  or  partially  satisfied  by  the  payment  or 
liquidation,  otherwise  than  by  putting  in  force  the  same  security,  of 
any  sum  or  sums  of  money  which  shall,  at  any  time  or  times,  or 
from  time  to  time,  be  due  and  owing  from  the  said  L.  Norminffton 
and  I.  Normington,  trading  as  aforesaid,  on  such  accounts  as  afore- 
said, or  as  wholly  satisfied  by  the  payment  or  liquidation  by  means 
of  such  security  of  the  entire  balance  which  shall  at  any  time  be  so 
due  and  owing,  unless  the  same,  either  alone  or  together  with  any 
sum  or  sums  previously  paid  or  liquidated,  shall,  in  like  manner,  be 
equal  to  the  total  amount  aforesaid,  but  the  said  security  shall  extend 
to  cover  any  sum  or  sums  of  money  which  shall,  for  the  time  being, 
constitute  the  balance  due  from  the  said  L.  Normington  and  I.  Nor- 
mington trading  as  aforesaid,  until  principal  moneys  to  the  full 
amount  aforesaid  shall  have  been  actually  recovered  or  satisfied  by 
means  of  the  security  herein  contained:  Provided  also,  and  it  is 
hereby  further  declared  and  agreed,  by  and  between  the  said  parties 
hereto,  that  the  said  W.  Waud,  his  executors,  administrators  or  assigns, 
shall  and  will,  upon  receiving  seven  days'  previous  notice  in  writing 
from  the  said  jL  Normington  and  I.  Normington,  their  executors, 
administrators  or  assigns,  for  that  purpose,  declare  to  the  said  L.  Nor- 
mington and  L  Normington,  or  either  of  them,  or  their  executors, 
administrators  or  assigns,  an  account  in  writing  of  all  and  every  the 
bills  of  exchange  or  other  bills  which  may  have  been  discounted  by 
the  said  W.  Waud,  his  executors  or  administrators,  for  them  as  afore- 
said. 

And  the  said  L.  Normington  and  I.  Normington,  do  hereby,  for 
themselves  severally  and  respectively,  and  for  their  several  and  respect- 


Digitized  by 


Google 


466  COURT  OF  EXCHEQUER,  1862. 

Young  V.  Waad. 

ive  heirs,  executors  and  administrators,  covenant  and  agree  Tvith  the 
said  W.  Wand,  his  Executors,  administrators  and  assigns,  that  the 
said  L.  Normington  and  L  Normington,  or  one  of  them,  their  or  one 
of  their  heirs,  executors  or  adminis^tors,  shall  and  will  pay  or  cause 
t^  be  paid  unto  the  said  W.  Waud,  his  executors,  administrators  or 
assigns,  such  sum  or  sums  of  money  (not  exceeding  the  principal 
sum  aforesaid)  as  may  at  any  tjine,  or  from  time  to  time,  hereafter, 
be  due  and  owing  from  the  said  L.  Normington  and  I.  Normington, 
to  the  said  W.  Waud,  his  executors,  administrators  or  assigns,  at  the 
time  or  times,  and  in  the  manner  hereinbefore  expressed  for  payment 
of  the  same,  according  to  the  true  intent  and  meaning  of  these  pre- 
sents. And  the  said  W.  Waud  doth  hereby,  for  himself,  his  heirs, 
executors  and  administrators,  covenant  with  the  said  L.  Normington 
and  I  Normington,  their  executors,  administrators  or  assigns,  that  he 
or  they,  the  said  W.  Waud,  his  heirs,  executors  or  administrators, 
will  not  take  possession  of,  or  proceed  to  a  sale  of  the  said  frames, 
looms,  machinery,  chattels  and  effects  hereby  assigned  under  the  ^nst 
hereinbefore  contained  until  default  shall  have  been  made  by  the 
said  L.  Normington  and  L  Normington,  or  one  of  them,  their  or  one 
of  their  heirs,  executors  or  administmtors,  in  payment  of  the  moneys 
hereby  secured  or  intended  so  to  be,  or  some  part  thereof,  as  is  heit&- 
inbefore  mentioned  or  provided  in  and  by  the  same  trust  for  sale,  but 
so,  nevertheless,  that  this  present  covenant  shall  not  affect  any  pur- 
chaser or  purchasers  under  the  said  trust  for  sale,  nor  any  person  or 
persons  claiming  under  such  purchaser  or  purchasers.  In  witness 
whereof,"  &c. 

At  the  date  of  this  indenture  being  made  there  were  four  bills  of 
exchange  running,  of  100/.  each,  which  had  been  drawn  by  the  bank- 
rupt, I.  Normington,  upon  and  accepted  by  Messrs.  Brooks  &  Son, 
of  Manchester,  and  which  had  been  discounted  by  the  defendant  fat 
the  bankrupt  at  20/.,  per  cent. ;  and  the  value  of  the  bankrupt's  pro- 
perty was,  machinery  1,500/.,  goods  1,100/.,  debts  due  to  him  900/., 
while  his  liabilities  were  2,900/.  Between  the  date  of  the  deed  and 
the  November  following,  bills  were,  from  time  to  time,  drawn,  accept- 
ed, and  discounted  as  above  mentioned,  and  those  which  came  to 
maturity  were  regularly  paid ;  but  in  that  month  Messrs.  Brooks  k 
Son  failed,  and  the  bills  which  then  became  due  were  dishonored. 
On  the  2d  of  December,  the  defendant  had  in  his  hands  dishonored 
acceptances  to  the  amount  of  291/.  10^.,  and  five  others  amounting  to 
500/.  which  he  had  discounted,  but  which  were  not  then  due.  On 
the  2d  of  December,  the  defendant  took  possession  of  the  machinery 
under  the  deed,  and  on  the  5th  of  December  a  petition  was  filed,  on 
which  I.  Normington  was  adjudged  a  bankrupt  The  bankrupt, 
who  was  called  on  behalf  of  his  assignees,  proved  that  he  had  no 
intent  to  prefer  the  defendant  to  the  injury  of  the  other  creditors,  and 
that  the  cause  of  his  bankruptcy  was  the  failure  of  Messrs.  Brooks 
&  Son  at  Manchester,  and  that  but  for  that  circumstance  he  should 
have  been  perfectly  solvent.  His  lordship  left  the  case  to  the  jury, 
telling  them  that  the  deed  would  amount  to  an  act  of  bankruptcy  iSf 
they  thought  that  the  bankrupt  would  have  been  unable  to  continue 
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to  carry  on  his  business  had  it  been  acted  upon.  The  jury  found  a 
verdict  for  the  plaintiffs  for  756/.  17s.  9d.,  and  leave  was  reserved  to 
the  defendant  to  move  to  enter  the  verdict  for  him  if  the  court  should 
be  of  opinion  that  there  was  no  evidence  to  go  to  the  jury  of  an  act 
of  bankruptcy. 

A  rule  nisi  was  accordingly  obtained  in  Michaelmas  term,  against 
which, 

Hugh  mil^  Hall  and  West  now  showed  cause.  The  jury  were  justi- 
fied in  finding  this  verdict,  for  all  the  circumstances  of  the  case 
showed  that  bankruptcy  would  have  been  the  inevitable  result  if  the 
deed  had  been  acted  upon.  The  deed  was  secret,  and  the  defendant 
himself  admits  by  the  recital  that  the  solvency  of  the  bankrupt  at 
the  time  of  the  assignment  was  doubtful.  There  was  no  provision 
binding  the  defendant  to  advance  a  shilling,  and  yet  he  could 
enter  and  take  possession  of  the  whole  property.  The  deed  was, 
within  the  meaning  of  the  Bankrupt  Act,  a  fraudulent  transfer  with 
intent  to  defeat  and  deljy  creditors,  because  the  defendant  would 
thereby  obtain  a  preference,  having  the  power  to  deprive  the  other 
creditors  of  the  property  comprised  in  the  assignment  The  subject 
of  deeds  of  this  kind  has  recently  been  under  the  consideration  of  the 
Court  of  Common  Pleas,  in  Graham  v.  Chapman^  21  Law  J.  Rep. 
(n.  s.)  C.  p.  173 ;  s.  c.  11  Eng.  Rep.  498,  where  all  the  previous 
authorities  are  collected.  It  was  there  held,  that  an  assignment  of 
a  trader's  property,  without  fraud  in  fact,  and  for  a  new  advance,  is 
an  act  of  bankruptcy  if  it  includes  the  sum  advanced,  and  professes 
to  give  the  assignee  a  right  to  take  the  trader's  future  acquired  pro- 
perty upon  non-payment  of  the  debt  within  a  certain  time.  Siebert 
V.  Sooner,  1  Mee.  &  \V.  714 ;  Lindon  v.  Sharpe^  6  Man.  &  G.  895 ; 
Whitwell  V.  Thompsony  1  Esp.  68,  are  there  commented  upon,  and 
much  doubt  is  thrown  upon  the  doctrine  that  an  assignment  for 
future  advances  is  valid.  Here  there  is  the  power  to  enter  and  seize 
the  machinery,  so  that  the  necessary  consequence  would  be  a  stop- 
page of  the  business. 

[Parke,  B.  The  bankruptcy  statutes  refer  to  inability  to  carry  on 
trade  by  reason  of  insolvency.] 

The  solvency  of  the  baniorupt  was  involved  in  the  question  left  to 
the  jury,  and  must  have  been  so  understood  by  them.  The  bankrupt 
could  not  have  carried  on  trade  at  all  after  the  deed  was  put  in  force. 

FParkb,  B.     The  bankrupt  had  more  than  half  his  property  left.] 

The  statement  of  the  bankrupt  included  the  supposed  value  of 
debts  due  to  him,  and  the  jury  would  not  be  inclined  to  adopt  that 
statement  as  correct  Wedge  v.  Newlyn^  4  B.  &  Ad.  831 ;  Porter  v. 
Walker,  1  Man.  &  G.  686;  s.  c.  9  Law  J.  Rep.  (n.  s.)  C.  P.  334; 
Ca/rr  v.  Burdiss,  1  Cr.  M.  &  R.  443 ;  s.  c.  4  Law  J.  Rep.  (n.  s.)  Exch. 
60 ;  and  Bowker  v.  BurdeMn,  11  Mee.  &  W.  128 ;  s.  c.  12  Law  J. 
Rep.  (n.  s.)  Exch.  329,  were  also  referred  to. 

Watson,  Tomlinsott,  and  Hamerton,  in  support  of  the  rule.  When 
the  facts  of  the  case  are  looked  at,  it  will  be  seen  that  the  deed  was 
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not  an  act  of  bankruptcy.  It  was  made  at  a  time  when  the  bank- 
rupt was  solvent,  and  did  not  comprise  all  his  property.  He  had,  in 
fact,  as  much  again  in  value  as  that  which  was  mortgaged,  and  as 
no  evidence  was  offered  by  the  assignees  to  impeach  his  statement, 
the  jury  were  justified  in  believing  it.  The  proceeds  of  the  deed,  if 
acted  upon,  were  to  be  applied  in  payment  of  the  bills  due,  and  then 
in  trust  for  the  bankrupt  himself.  There  was  no  intent  to  delay  the 
creditors  in  general ;  and  although  his  business  as  a  manufacturer 
with  that  particular  machinery  might  have  been  stopped  by  posses- 
sion being  taken  under  the  deed,  he  might  have  paid  all  his  debts  and 
recommenced  that  or  any  other  business.  There  are  two  distin<^ 
classes  of  assignments  which  are  acts  of  bankruptcy ;  the  first,  where 
insolvency  is  the  inevitable  result  independently  of  any  particular 
intention,  as  where  the  whole  of  the  trader's  property  is  assigned,  or 
the  whole  with  a  colorable  exception  of  a  small  part ;  and  the  second, 
where  there  is  the  intent  to  prefer  a  particular  creditor,  or  to  delay  or 
defeat  the  creditors  in  general.  This  deed  falls  within  neither  class. 
Graham  v.  Chapman  does  not  apply,  for  th^  whole  of  the  trader's  pro- 
perty was  there  assigned.  A  bill  of  sale,  although  it  delays  credit- 
ors, is  not  an  act  of  bankruptcy  if  the  trader  is  solvent.  Gibbins  v. 
Phillipps,  7  B.  &  C.  529 ;  s.  c.  6  Law  J.  Rep.  K.  B.  98. 

Pollock,  C.  B.  The  question  before  us  is,  whether  the  verdict  fcwr 
the  plaintiffs  is  to  be  set  aside,  and  a  verdict  entered  for  the  defend- 
ant instead.  On  reference  to  the  note  of  the  lord  chief -justice,  I  find 
that  */ the  verdict  was  entered  for  the  plaintiffs,  with  liberty  reserved 
to  the  defendant  to  enter  it  for  him,  if  the  court  should  think  that 
there  was  no  evidence  to  go  to  the  jury  of  an  act  of  bankruptcy." 
K  at  the  trial  the  learned  judge  had  thought  there  was  no  evidence, 
he  would  have  directed  the  plaintiffs  to  be  nonsuited,  but  the  plain- 
tiffs got  the  verdict,  and  I  think  they  ought  not  to  be  in  a  worse  posi- 
tion than  if  at  the  trial  Lord  Campbell  had  decided  against  them. 
The  verdict  seems  to  have  passed  upon  the  question,  whether,  if  the 
deed  had  been  put  in  force,  it  would  have  prevented  the  business  from 
going  on.  We  think  that  mode  of  putting  the  question  was  not  cor- 
rect in  point  of  law.  The  incapacity  to  carry  on  business,  which 
makes  an  act  of  bankruptcy,  must  not  be  in  consequence  of  the  remo- 
val of  machinery,  but  by  the  abstraction  of  so  much  of  the  trader's 
effects  as  to  render  him  incapable  of  going  on  by  reason  of  insolvency. 
I  think  there  was  no  evidence  of  any  act  of  bankruptcy,  but,  for  the 
reason  before  given,  that  the  rule  should  be  made  absolute  for  a  non- 
suit. 

Parke,  B.  I  am  of  the  same  opinion.  The  simple  point  for  us 
to  decide  upon  is,  whether  this  is  an  act  of  bankruptcy.  There  is  no 
case  deciding  that  an  assignment  of  this  kind,  not  being  a  fraudulent 
transfer  in  contemplation  of  bankruptcy,  of  less  than  half  the  trader's 
property,  although  an  assignment  of  his  instruments  of  trade,  is  an 
•act  of  bankruptcy.  The  question  is  not  whether  the  result  of  the 
assignment  being  acted  upon  would  be  to  disable  him  from  carrying 
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on  his  trade,  but  whether  he  would  thereby  be  rendered  insolvent. 
Wedge  V.  Newlyn  and  Carr  v.  Burdiss.  There  was  no  fraudulent 
intent  here,  and  it  was  not  left  to  the  jury  to  say  whether  the  deed 
being  acted  upon,  would  have  produced  insolvency,  but  only  whether 
it  would  have  disabled  him  from  carrying  on  business  as  a  worsted- 
spinner.  An  assignment  may  be  fraudulent  either  under  the  statute 
of  Elizabeth,  or  as  a  fr^ud  upon  the  bankrupt  laws,  by  preventing  an 
equal  distribution  of  the  assets,  or  as  necessarily  resulting  in  the  delay 
of  all  the  cra^ors,  except  the  one  to  whom  it  is  made.  That  is  an 
act  of  bankruptcy,  because  the  necessary  consequence  is  taken  to 
have  been  contemplated ;  and  Graham  v.  Chapman  was  a  case  of  this 
kind,  although  it  was  for  an  advance  to  enable  the  trader  to  carry  on 
his  trade,  for  it  was  a  conveyance  of  all  the  trader's  property,  and 
would,  therefore,  defeat  the  claims  of  the  other  creditors.  In  this 
case  I  think  there  ought  to  be  a  nonsuit  entered. 

Alderson,  B.  I  am  of  the  same  opinion.  The  bankrupt  in  this 
case  sold  his  goods  to  Messrs.  Brooks,  and  wished  to  have  cash  for 
them,  but  not  beinff  able  to  get  it,  took  bills ;  the  bankrupt  then  puts 
his  name  on  the  bills  and  gets  them  discounted,  whereupon  this  mort- 
gage of  the  machinery  was  given  as  a  further  security,  for  the  satis- 
faction of  the  person  who  discounted  the  bills.  The  only  question, 
therefore,  is,  whether  such  a  security  so  given,  being  for  less  than  half 
of  the  mortgagor's  effects,  amounts  to  an  act  of  bankruptcy ;  and  I 
think  it  does  not. 

Platt,  B.  I  agree  with  the  observations  of  my  brother  Alderson, 
as  to  the  deed.  If  the  bankrupt  had  had  any  distrust  in  Messrs.  Brooks, 
he  would  not  probably  have  given  the  mortgage  security ;  but  he  evi- 
dently expected  they  would  pay  the  bills  when  due.  If  this  be  so, 
how  can  it  be  said  that  he  really  intended  to  defeat  or  delay  his  cre- 
ditors? or  how  is  it  an  act  of  bankruptcy  ?  He  had,  it,  appears,  pro- 
perty to  the  amount  of  3,500/.,  and  pledged  1,500/.  worth  of  his 
machinery,  to  remain  as  a  security  for  the  payment  of  these  bills. 
Had  it  been  an  assignment  of  his  whole  property,  with  a  colorable 
exception,  which,  in  fact,  would  be  no  exception,  the  case  would  have 
been  different;  but  this  is  not  so  here ;  this  was  rather  to  meet,  as  it 
seems  to  me,  the  demand  of  his  creditor. 

Rule  absolute  to  enter  a  nonsuit. 

VOL.   XIV.  40 
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Palmbb  V.  Trower,  executor  of  Trower.^ 

November  6,  1852. 

Evidence  — Contradiclian  of  Witness —  Collateral  Issue. 

The  defendant  being  saed  as  executor  of  A,  in  respect  of  a  promissory  ftte,  purporting  to 
be  signed  by  A  and  B,  but  alleged  by  the  defendant  to  be  forged,  stated,  in  croas-exanuna- 
tion,  that  he  had  not  heard  B  admit  naying  signed  the  note : — 

Htidy  that  the  plaintiff  was  not  at  liberty  to  contradict  the  defendant  by  showing  that  die 
latter  had  heard  B  make  the  admission. 

This  was  an  action  of  assumpsit^  to  recover  from  the  defendant,  as 
executor  of  his  grandfather,  the  sum  of  20/.,  being  the  amount  of  a 
joint  and  severd  promissory  note  made  by  the  grandfather,  and  the 
father  of  the  defendant.  The  defendant  denied  the  making  of  the 
note. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  last  Norfolk  summer  assi- 
zes, the  defence  was,  that  the  note  had  been  forged.  It  appeared 
that  on  an  investigation  before  certain  magistrates,  at  which  it  be- 
came material  to  inquire  into  the  genuineness  of  the  note,  the  defend- 
ant's father  stated  that  he  had  not  signed  the  note.  The  defendant, 
in  his  cross-examination,  was  asked  whether  he  had  not  subsequently 
heard  his  father  say  that  he  was  sorry  he  had  forgotten  to  state  before 
the  magistrates  that  he  had,  in  fact,  signed  the  note.  This  question 
was  answered  in  the  negative.  The  plaintiff's  counsel  then  proposed 
to  call  a  third  party,  in  whose  presence  the  father  had  made  the  state- 
ment,* for  the  purpose  of  proving  that  that  statement  had  been  made 
by  the  father,  and  had  been  heard  by  the  son,  the  defendant  This 
evidence  was  objected  to  on  the  part  of  the  defendant,  and  refused  by 
the  learned  judge. 

G^MaUey  now  moved  for  a  new  trial,  on  the  ground  inter  alia  of 
the  improper  rejection  of  this  evidence.  The  evidence  was  impro- 
perly rejected. 

[Alderson,  B.  I  think  you  were  not  entitled  to  call  a  witness  to 
show  that  the  father  did  make  use  of  the  expressions  in  question  in 
the  presence  of  the  defendant.  How  is  the  statement  of  the  father 
material  ?  It  may,  indeed,  go  to  the  credit  of  the  defendant,  the  wit- 
ness ;  but  the  issue  raised  is  a  collateral  one.  It  is  the  statement  in 
the  presence  of  the  defendant  of  a  fact  not  within  his  own  knowledge. 
The  case  would  have  been  different  if  the  statement  had  been  made 
in  the  presence  of  the  grandfather,  who  was  represented  by  the 
defendant. 

Pollock,  C.  B.     I  consulted  my  brother  Parke  on  the  point,  and  I 
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believe  he  considered  it  was  not  competent  for  the  plaintiff  to  contra- 
dict the  witness  in  the  manner  proposed.] 

Per  Curiam.^     There  will  be  no  rule  on  this  point* 

Rule  refused. 


Strickland  t;.  Sarah  Turner^  executrix  of  E.  H.  Lane.^ 
Jannary  31, 1852. 

Purchase  of  Annuity —  Failure  of — Assumpsit  for  the  Money  Paid. 

E.  H.  L.,  who  resided  at  Sydney,  New  South  Wales,  being  entitled  to  an  annuity  for  his  life, 
assigned  it,  in  1847,  to  certain  trustees,  to  dispose  of  it  for  his  benefit.  The  plaintiff  en- 
tered into  a  correspondence,  by  letter,  with  the  tmstees  upon  the  subject  of  the  purchase, 
and  from  the  yarious  letters  which  passed  between  the  parties,  it  appeared  that  the  terms 
of  the  purchase  were  not  finally  determined  upon  and  settled  until  tne  28th  of  February, 
1849.  Upon  the  6th  of  that  month,  the  annuitant  died.  The  purchase-money  was  paid  by 
the  plaintiff,  in  ignorance  of  the  fact,  and  was  ultimately  roceiyed  by  the  executrix  of  tfaSo 
deceased : — 

ffeid^  that,  as  at  the  time  of  the  purchase  of  the  annuity  it  had  ceased  to  exist,  the  plaintiff 
was  entitled  to  recoyer  back  the  whole  of  the  purchase-money  £ix>m  the  executrix,  on  the 
ground  that  the  money  had  been  paid  without  consideration. 

Assumpsit  for  money  had  and  received  by  the  defendant,  as  execu- 
trix of  Sdward  Henry  Lane,  deceased,  rlea,  non  assumpsit^  and 
issue  thereon. 

By  mutual  consent  and  by  a  judge's  order,  a  case,  of  which  the 
following  are  the  material  facts,  waa  stated  for  the  opinion  of  this 
court 

The  action  was  brought  to  recover  the  sum  of  973Z.  II5.  under  the 
following  circumstances  :  -^  Edward  Henry  Lane,  of  Sydney,  New 
South  Wales  (the  testator^,  was  entitled  for  his  life  to  an  annuity 
of  100/.  per  annum,  payable  half-yearly,  on  the  30th  of  March  and 
the  30th  of  September,  bequeathed  to  him  under  the  will  of  a  Mrs. 
Way. 

The  plaintiff  was  one  of  the  executors,  and  the  residuary  legatee, 
of  Mrs.  Way. 

On  the  4th  of  June,  1847,  Mr.  Lane,  then  residing  at  Sydney, 
transferred  the  annuity^  bv  deed  to  Arthur  Daintrey  and  Adrian  Dain- 
trey,  who  resided  in  England,  to  dispose  of  as  his  trustees  and  for  his 
benefit. 

In  November,  1847,  a  correspondence  was  entered  into  between  the 
Messrs.  Daintrey,  and  a  Mr.  Uookney,  the  attorney  and  agent  of  the 
plaintiff,  upon  the  subject  of  the  purchase  of  the  annuity  by  the  plain- 

1  Pollock,  C.  B.,  Aldebson,  B.,  Platt,  B.,  and  Martin,  B. 
'  A  rule  was  granted  on  another  ground. 
3  7  Exchequer  Rep.  208. 
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tiff.     After  much  correspondence  on  the  'subject,  the  following  letters 
passed  between  Mr.  Cookney  and  Mr.  Adrian  Daiutrey :  — 

""December  I6tli,1848. 

"  Dear  Sir, — I  shall  be  extremely  obliged  by  an  early  and  definitive 
answer  on  the  subject;  for  if  Mr.  Strickland  does  not  purchase,  there 
are  other  persons  ready  to  treat  I  am,  &c. 

"  J.  T.  Cookney,  Esq.  «  A.  Daintret." 

''2l8t  December,  1848. 

"  Dear  Sir,  —  I  fear  if  you  can  get  a  purchaser  for  much,  if  any 
thing,  beyond  1,000Z.  after  April  next  (as  at  that  time  another  half- 
year's  annuity  will  be  due  less  a  year's  duty),  that  Mr.  Strickland  will 
decline  treating  for  it.  My  view  is,  that  a  purchaser  ought,  to  buy 
the  annuity,  to  pay  6  per  cent,  at  least,  and  to  insure  the  life  would 
cost  nearly  3  per  cent,  and  that  would  be  9  per  cent  for  the  purchase- 
money.  This  would  make  the  outside  value  1,100/.,  11  times  9  being 
99,  and  the  expense  of  purchase  would  far  exceed  another  1/.  per 
annum.  Supposing  Mr.  Lane  to  be  dead  when  you  sell,  how  do  you 
propose  securing  the  purchaser  against  this  contingency?  for,  unless 
the  insurance  office  would  undertake  to  pay  the  money,  a  purchaser 
cannot  be  advised  to  part  with  his.  Most  probably  you  have  con- 
sidered these  matters,  and  will  favor  me  with  your  sentiments  thereon. 

"  I  am,  &C. 

«  A.  Daintrey,  Esq.  "J.  T.  Cookney." 

''  December  2Sd,  1848. 

"  Dear  Sir,  —  Assuming  that  Mr.  Strickland  will  purchase,  I  am  in 
a  condition  immediately  to  convey,  as  I  have  a  discretion  to  sell  as 
low  as  1,000/.  I  will  do  so  if  Mr.  Strickland  will  agree  to  purchase 
at  that  sum.  This  agreement  to  purchase  would  of  course  be  con- 
ditional on  my  showing  a  good  title  to  convey.  My  brother  is  in 
practice  as  a  solicitor  in  Sydney,  and  he  is  concerned  for  Mr.  Lane, 
who,  when  I  last  heard  from  my  brother  a  short  time  since,  was  as 
well  as  ever. 

«  J.  T.  Cookney,  Esq.  «  A.  Daintrey." 

After  a  few  other  letters,  the  following  letters  passed  between  the 
same/parties :  — 

"26th  Jannaij,  1849. 

"  Dear  Sir,  —  I  have  heard  from  Mr.  Strickland,  and  although  his 
full  object  will  not  be  accomplished,  he  is  willing  to  give  1,000/.  for 
the  annuity ;  and  looking,  as  you  say,  to  •the  loose  mode  of  the 
bequest,  I  think  the  offer  a  liberal  one.  If  accepted,  then  the  only 
point  to  be  considered  is,  how  the  sale  is  to  be  completed  in  the 
absence  of  proof  of  Mr.  Lane  being  alive. 

"  Yours,  &c. 

«  J.  T.  Cookney." 

"27th  January,  1849. 

"Dear  Sir,— I  accept  Mr.  Strickland's  offer  of  1,000^.  for  this 
annuity  on  the  following  conditions :  —  1st,  That  he  take  an  assign- 
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ment*  of  the  annuity  from  myself  and  my  brother  Adrian,  undear  the 
assignment  to  us,  a  copy  of  which  I  enclose.  2dlv,  That  the  purchase 
be  completed  within  one  month  from  this  day.  odly,  That  Mr.  Lane 
be  at  no  expense  about  showing  a  title  to  the  annuity,  and  that  no 
deductions  be  made  on  account  of  legacy-duty  remaining  unpaid. 
4thly,  That  the  annuity,  or  a  proportion  of  it,  be  paid  up  to  the  day 
of  completion.  Probably  the  signature  of  Mr.  Lane  to  the  original 
assignment  may  be  know^n  to  yourself  or  Mr.  Strickland. 

•        ••*••••••• 

"  If  the  conditions  are  acceded  to,  I  will  come  to  town  and  settle 
as  soon  as  you  are  prepared.  My  brother  Adrian  is  resident  there. 
I  shall  be  much  obliged  by  despatch.  Proof  of  Mr.  Lane's  being 
alive  will  not  of  course  be  at  all  necessary. 

"  I  am,  &c 

"  A.  Daintrby." 

**3l8t  January,  1849. 

"  Dear  Sir,  — -  The  oflFer  I  made  had  reference  to  my  letter  of  the 
2l8t  of  December  last,  namely,  the  purchase  of  an  annuity  of  100/., 
to  be  completed  next  April  after  the  half  year's  annuity  was  paid 
and  the  duty  satisfied,  and  having  the  balance  of  duty  18L  2s.  icL 
allowed  out  of  his  purchase-money.  This  my  client  will  be  prepared 
to  do  on  the  30th  of  next  Apri^  unless  the  money  is  an  object  before, 
and  in  that  case  my  client  will  be  content  to  take  51.  per  cent  upon 
his  purchase-money  to  the  30th  of  April,*  and  give  credit  for  the 
annuity,  subject  to  the  deduction  for  legacy  duty,  thus :  — 

£     s,  d. 

Say  purchase  money 1,000    0    0 

Half  year's  annuity  to  30th  April  50      0 .  0 

1,050    0    0 
A  year's  interest  on  18^  2s,  id.  fonrth  year's  doty  .       .       .       .       0  18    0 

1,050  18    0 


44  11     4 


Deduct  3d  year's  daty 

18    2    4 

4th  ditto            .... 

18    2    4 

2  month*s  interest  from  28th  of 

Pebmary  to  30th  of  April 

on  1,000^ 

8    6    8 

£1,006     6     8 


"  If  you  are  content  with  this  arrangement  I  will  proceed  to  raise 
the  money,  and  let  you  have  the  draft  assignment  in  a  few  days. 

"  I  am,  &c. 

"  J.  T.  COOKNBY." 

"  Isi  Febniaiy,  1849. 

«  Dear  Su^,  — If  your  letter  of  the  31st  of  January  is  to  be  read 
in  connection  with  that  of  the  21st  of  December,  the  latter  certainly 


1  Sic.  «  Sic. 
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favors  the  offer  I  have  made ;  for  it  informs  me  that  Mr.  StricKlaod 
would  not  give  more  than  1,000/.  after  April,  when  of  course  the  instal- 
ment of  an  annuity  and  duty  would  have  been  paid.  I  am  sure  that 
upon  reference  to  this  letter  you  will  isee  that  this  is  the  fair  constroc- 
tion  of  it,  and  I  think,  therefore,  that  the  conditions  of  my  last  letter 
ought  to  be  acceded  to.  ^<  I  am,  &c. 

"  A.  Daintrey." 

"Sd  February,  184S. 

"  Dear  Sir, — I  only  referred  you  to  my  letter  of  the  2l8t  of  Decem- 
ber, as  evidence  of  what  I  thought  the  value  of  an  annuity  of  100^ 
and  that  it  was  the  object  in  view.  Mr,  Strickland  does  not,  and  did 
not,  entertain  my  views,  but  considers  the  offer  made  in  my  lab-tlette? 
very  fair  and  liberal. 

"  Mr.  S.  will  be  glad  to  know  if  the  ofrei*  will  be  accepted,  and 
particularly  if  the  money  is  to  be  paid  this  month. 

"  Yours,  &C. 

"J.  T.  Cockney.'' 

•"SthEebraarj,  1849. 

"  Dear  Sir,  —  If  Mr.  Strickland  will  not  give  more  than  you  say, 
I  must  accept  the  offer.  I  assume  of  course  that  the  last  half  year's 
annuity  has  been  paid.  I  should  like  to  have  the  draft  assignment 
as  soon  as  possible,  and  to  complete  with  all  despatch,  as  Sir  C.  F.'s 
son  is  going  out  in  about  ten  days,  and  will  take  charge  of  my  papers 
to  my  brother.  "  I  am,  &c. 

*<  A.  Daintbey." 

"19thFebraai7,  1849. 

"  Dear  Sir, —  I  have  been  expecting  the  draft  assignment  as  pro- 
mised in  a  few  days  by  your  letter  of  the  31st  ult  I  hope  to  receive 
it  without  delay.  "  I  am,  &c. 

"  A.  Daintrey." 

•"SOtfaFebmaiy,  1849. 
"Dear  Sir, —  I  send  you  draft  assignment  and  release.    I  think 
that  the  consideration  liable  to  ad  valorem  duty  will  be  973/.  lis.  Oi, 
if  the  money  is  paid  on  the  28th  inst  instead  of  the  30th  April  next; 
what  say  you  ?  « I  am,  &c. 

«  J.  T.  COOKNEY." 

£     $.    d, 

Amoant  of  nominal  oonsideration 1,000    0    O 

Less  4th  year's  doty IS    2    4 

and  interest  on  prompt  payment        ....         868 

26    9    0 

Net  consideration, 973  1\    0 


"23d  February,  1849. 

"  Dear  Sir,  —  1  return  your  draft  approved,  with  some  slight  alter- 
ations. I  propose  to  settle  at  your  office  on  Wednesday,  the  28th 
inst,  at  10  o'clock,  unless  I  hear  from  you  to  the  contrary  by  return. 


Digitized  by 


Google 


COURT   OP  EXCHEQUER,  1852-  475 

Strickland  v.  Tarner. 

1 _ — _ — — . 

and  have  made  an  appointment  with  my  brother  to  that  effect     I 
dare  say  you  will  favor  me  with  a  line  by  return  at  all  events. 

"  I  am,  &c. 

"  A.  Daintrey." 

"24th  February,  1849. 

**  Dear  Sir,  —  I  conclude  the  assignment  to  you  is  stamped ;  if  not, 
you  will  of  course  get  it  done.  The  time  you  mention  will  suit  very 
well  "  Yours  truly, 

"  J.  T.  COOKNEY." 
"  25th  Febraary,  1849. 

"  Dear  Sir, —  The  assignment  to  myself  and  brother  is  not  stamped, 
nor  I  believe  is  a  stamp  necessary,  &c.  Be  pleased  to  let  me  hear 
from  you  by  return,  and  let  me  have  the  engrossment  here  by  return, 
or  at,  &c,  on  Tuesday  evening  by  seven  o'clock.  My  brother  will 
attend  there  to  execute,  and  it  is  probable  he  will  be  obliged  to  leave 
London  on  Wednesday  morning.  "  I  am,  &c. 

"  A.  Daintrey." 

"26th  Febmary,  1849. 

"  Dear  Sir,  —  I  am  sorry  to  differ  with  you  about  the  stamp  duty. 
I  am  quite  satisfied  you  could  not  compel  a  purchaser  to  take  to  the 
title  without  a  35s,  on  the  assignment  to  you,  and  the  oflSce  would 
stamp  it.  I  should  like  to  see  the  deed  of  assignment  to  you  which 
my  clerk  can  do  when  he  attends  at,  &c.,  to-morrow,  to  see  your 
brother  execute  the  proposed  deed  of  sale  to  Mr.  Strickland. 

"I  am  yours,  truly, 

"J.  T.  Cockney.'* 

By  indenture,  bearing  date  the  28th  of  February,  1849,  and  then 
macie  between  the  said  Arthur  and  Adrian  Daintrey  of  the  one  part, 
and  the  plaintiff  of  the  other  part,  after  reciting  that  the  said 
E.  H.  Liane  was  entitled  to  the  said  annuity,  &C.,  for  his  life,  and 
also  reciting  (titter  alia)  the  said  assignment  of  the  4th  of  June,  1847; 
and  that  the  plaintiff,  as  such  residuary  legatee  as  aforesaid,  had  duly 
paid  the  said  annuity  for  the  use  of  the  said  E.  H.  Lane  up  to  the 
30th  day  of  March  next ;  and  also  reciting  the  said  indenture  of  the 
4th  day  of  June,  1847,  and  that  the  said  Messrs.  Daintrey  had  con- 
tracted >^th  the  plaintiff  for  the  absolute  sale,  &c.,  to  him  of  the  said 
annuity,  and  all  growing  and  future  payments  thereof,  for  the  price 
of  9731.  Il5.,it  was  witnessed  that,  in  pursuance  of  the  said  contract, 
and  in  consideration  of  the  sum  of  973/.  11^.,  the  said  Messrs.  Dain- 
trey did  grant,  bargain,  sell,  &c.,  unto  the  plaintiff,  his  heirs,  &c.,  all 
the  said  annuity  or  sum  of  100/.,  and  all  growing  and  future  pay- 
ments thereof,  to  have  and  to  hold  the  said  annuity  unto  the  plaintiff, 
his  heirs,  &c.,  from  henceforth  during  all  the  residue  of  the  life  of  the 
said  E.  H.  Lane,  to  the  end  and  intent  that  the  plaintiff,  his  heirs, 
&c,  might  be  entitled  to  receive  and  retain  the  same  for  his  and  their 
own  use  and  benefit. 

The  consideration  money,  amounting  (exclusively  of  the  arrears 
of  the  said  annuity)  to  973/.  ll«.,  was  paid  on  behalf  of  plaintiff  to 
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the  said  Arthur  Daintrey.  And  the  following  receipt  was  then  signed 
by  the  said  Arthur  Daintrey,  the  sum  of  86/.  195.  therein  mentioned 
having  been  paid  on  the  same  day :  — 

'  "  Re  Edward  Lane's  Annuity.- 

"  28tli  of  February,  1849. 
"  Received  balance  of  one  year's  annuity  to  the  30th  March  next, 
namely,  the  sum  of  86/.  195.,  after  giving  credit  for  legacy  duty  paya- 
ble in  respect  of  the  said  annuity. 

"  (Signed)     A.  Daintrey, 

"  (For  Self  &  Co.  —  trustee).*' 

Annmtj,  ....  £100    0    0 
Deduction, ...       13    1    0 

£86  19    0 


The  transaction  was  perfectly  bond  fide. 

It  was  subsequently  ascertained,  that  the  said  E.  H.  Lane  died  at 
Sydney  on  the  6th  of  February,  1849,  having  previously  made  his 
will,  and  having  appointed  the  defendant  sole  executrix  thereof.  The 
said  sum  of  973/.  II5.  Od.  was  paid  by  the  said  Arthur  Daintrey  into 
the  Bank  of  Australasia,  to  the  account  of  the  said  E.  H.  Lane, 
before  the  news  of  his  death  reached  this  country.  It  was  admitted, 
that  the  same  wsis,  with  the  plaintiff's  concurrence,  received  by  the 
defendant  as  executrix  of  the  said  E.  H.  Lane  after  his  death,  subject 
to  be  refunded  to  the  plaintiff,  if,  under  the  circumstances,  the  plain- 
tiff should  be  so  entitled. 

The  court  were  to  be  at  liberty  to  draw  any  such  inference  from 
the  facts  of  the  case  as  a  jury  would  be  warranted  in  drawing. 

The  question  for  the  opinion  of  the  court  was,  whether,  under  the 
foregoing  circumstances,  the  plaintiff  was  entitled  to  recover  from  the 
defendant,  as  executrix  of  E.  H.  Lane,  the  said  sum  of  973/.  II5.  so 
paid ;  and  judgment  was  to  be  entered  in  accordance  with  the  opinion 
of  the  court 

Crowder  (Raymond  with  him)  for  the  plaintiff.  The  plaintiif  is 
entitled  to  recover  the  money  he  has  paid,  on  the  ground  that  there 
is  an  entire  absence  of  consideration  for  the  payment.  This  is  a  con- 
tract for  the  sale  of  an  annuity ;  and  at  the  time  it  was  sold,  it  had 
ceased  to  exist.  The  annuitant  died  on  the  6th  of  February,  but 
there  was  no  contract  for  the  sale  until  long  after  that  day,  for  the 
contract  was  completed  on  the  28th  of  February,  by  the  deed  which 
was  then  executed. 

[Martin,  B.  K  a  chattel  is  sold,  and  at  the  time  of  the  sale  the 
chattel  does  not  exist,  the  contract  is  not  binding  upon  the  purchaser. 
Barr  v.  Oibson,  3  M.  &  W.  390.] 

And  therefore,  unless  the  defendant  can  establish  the  proposition, 
that  the  contract  for  the  sale  was  complete  before  the  6th  of  February, 
the  plaintiff's  clsdm  at  law  to  the  return  of  the  money  is  unanswerable. 
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Bramwell  {Rew  with  him)  for  the  defendant  The  correspondence 
shows,  that  it  was  the  intention  of  the  parties  that  the  sale  of  the 
annuity  should  be  complete  on  the  5th  of  February.  It  was  not  a 
mere  agreement  for  a  sale.  The  execution  of  an  instrument  under 
seal  is  not  essential  to  the  validity  of  the  transfer.  The  letters,  there- 
fore, do  not  amount  to  a  contract  for  a  future  sale,  to  be  embodied  in 
the  deed,  but  they  contain  the  terms  of  the  contract  itself,  by  which 
contract  the  whole  of  the  vendor's  interest  in  the  annuity  passed  on 
the  5th  of  February.  In  1  Sugd.  on  Vend,  and  Purch.,  11th  ed.,  330, 
it  is  said,  "  A  vendee,  being  equitable  owner  of  the  estate  from  the 
time  of  the  contract  for  sale,  must  pay  the  consideration  for  it, 
although  the  estate  itself  be  destroyed  between  the  date  of  the  agree- 
ment and  the  conveyance ;  and  on  the  other  hand,  hie  will  be  entitled 
to  any  benefit  which  may  accrue  to  the  estate  in  the  interim."  And 
again,  at  page  334  it  is  laid  down,  that  "  it  equally  follows,  from  the 
general  rule  of  equity,  by  which  that  which  is  agreed  to  be  done  is 
considered  as  actually  performed,  that  if  a  person  agree  to  give  a 
contingent  consideration  for  an  estate,  as  an  annuity  for  the  life  of 
the  vendor,  and  the  vendor  die  before  the  conveyance  is  executed,  by 
which  event  the  annuity  ceases,  yet  the  purchaser  will  be  entitled  to 
a  specific  performance  of  his  contract."  This  is  supported  by  the 
cases  of  Mortimer  v.  Capper^  1  Bro,  C.  C.  156 ;  Kenney  v.  Wexham^ 
6  Madd.  355 ;  Vessey  v.  Elwoody  3  Dru.  &  War.  74  ;  Harford  v.  Fur- 
rier,  1  Madd.  532 ;  Paine  v.  Metier^  6  Ves.  349 ;  Atisou  v.  Towgoodlj 
I'Jac  &  Walk.  637 ;  Coles  v.  Trecothick,  9  Ves.  234.  The  contract 
of  the  5th  of  February  is  for  a  present  and  not  a  future  sale  of  the 
annuity.  Tarling  v.  Baxter,  6  B.  &  C.  360 ;  Rugg  v.  Minett,  11  East, 
210 ;  or,  at  all  events,  it  was  a  sale  of  the  vendor's  interest  at  that 
time.  The  deed  operates  as  a  mere  authentication  of  the  transfer; 
and  moreover,  it  recites  a  past  contract 

Orowder,  in  reply,  contended  that  there  was  no  contract  on  the  5th 
•  of  February ;  that  the  deed  spoke  of  the  conveyance  of  the  annuity 
as  being  "  from  thenceforth ; "  and,  consequently,  that  the  plaintiff 
had  never  received  any  consideration  for  his  money. 

Cur.  adv.  vulL 

The  judgment  of  the  court  was  now  delivered  by 

Pollock,  C.  B.  The  question  in  this  case,  which  the  court  took 
time  to  consider,  lies  in  a  very  narrow  compass.  The  plaintiff  brought 
his  action  agtinst  the  defendant  to  recover  back  money  paid  by  him 
for  the  purchase  of  an  annuity  bequeathed  to  Edward  Henry  Lane, 
of  Sydney,  New  South  Wales,  by  the  will  of  Mrs.  Elizabeth  Way. 
That  annuity  had  been  assigned  by  Edward  Henry  Lane,  who  was 
still  residing  in  Sydney,  to  ^hur  Daintrey  and  Adrian  Daintrey,  in 
order  that  they,  as  his  trustees,  might  dispose  of  it  in  England  for 
his  benefit.  They  accordingly  entered  into  a  negotiation  with  the 
plaintiff,  who  was  the  residuary  legatee  under  Mrs.  Way's  will,  for 
the  purchase  of  this  annuity.     The  question  between  the  parties  is 
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this  —  whether  the  purchase  took  effect  daring  the  existence  of  the 
annuity.  K  it  did,  though  but  for  an  instant,  the  plaintiff  is  not  enti- 
tled to  succeed ;  for  he  purchased  the  annuity,  and  cannot  complain 
that  in  so  doing  he  has  made  a  bad  bargain,  as  the  events  have  turned 
out.  But  if,  on  the  contrary,  the  annuity  had  ceased  to  exist  before 
his  purchase,  then  he  has  got  nothing  for  his  purchase-money,  and  is 
entitled  to  recover  it  back  from  the  defendant,  the  executrix  of  Lane, 
who  has  received  it  from  the  trustees. 

The  question  therefore  is,  what  was  the  bargain,  and  when  did  it 
take  effect.  If  the  annuity  was  sold  upon  the  5th  of  February,  1849, 
by  the  acceptance  contained  in  the  letter  of  that  date,  the  subsequent 
death  of  the  annuitant  at  Sydney  on  the  6th  of  February,  1849,  will 
defeat  the  plaintiff's  claim.  If,  on  the  other  hand,  the  agreement  was 
for  a  future  sale,  to  be  effected  by  assignment-  of  the  annuity,  which 
took  place  on  the  28th  of  February,  the  previous  death  of  the  annui- 
tant will  entitle  the  plaintiff  to  recover. 

We  must,  therefore,  examine  carefully  the  different  letters  and 
documents,  to  see  which  of  these  two  views  of  the  case  we  ought  to 
adopt  as  the  fair  result  of  the  whole  correspondence.  There  is  no 
doubt,  that,  if  the  purchase  had  been  completed,  that  is  to  say,  if 
there  had  been  an  agreement  that  from  and  after  the  5th  of  February, 
1849,  the  annuity  was  to  belong  to  Mr.  StricUand,  and  the  money 
given  for  it  to  belong  to.  the  trustees,  the  subsequent  death  of  Lane 
would  make  no  diflerence.  Even  a  bill  for  a  specific  performance 
could  have  been  maintained  upon  such  an  agreement,  according  *to 
the  case  of  Kenney  v.  Wexham^  6  Madd.  357.  There  there  was  an 
agreement  dated  18th  April,  1818,  for  the  future  purchase  of  an 
annuity  by  the  payment  of  two  instalments,  the  first  in  October, 
1818,  and  the  last  in  January,  1819.  The  death  was  subsequent  to 
the  last  stipulated  payment.  And  the  Vice- Chancellor  held,  that 
from  that  date  the  purchaser  became  entitled  to  it,  and  that  the  sub- 
sequent death  of  the  annuitant  in  October,  1820,  did  not  prevent  the 
purchaser  from  having  a  specific  performance ;  and  for  this  Mortimer  • 
V.  Capper^  1  Bro.  C.  C.  156 ;  Jackson  v.  Lever,  3  Bro.  C.  C.  604 ; 
Coles  V.  Trecothick,  9  Ves.  234,  were  cited. 

•But  here  in  the  correspondence  we  find  no  such  arrangement  till 
the  assignment  of  the  28th  of  February.  The  offer  which  is  stated 
by  Mr.  Strickland's  agent,  Mr.  Cockney,  in  the  letter  of  the  31st 
January,  1849,  is  for  the  purchase  of  the  annuity  "  to  be  completed 
next  April,  after  the  current  half  year's  annuity  is  paid,  and  the  legacy 
duty  then  payable  satisfied,  and  the  fiiture  legacy  duty  allowed  for;" 
and  he  adds,- that  his  client  will  be  prepared  to  do  thif  on  the  30  of 
April,  unless  they  can  agree  for  an  earlier  day  of  payment,  and,  so  to 
speak,  to  discount  the  payment  of  the  30th  of  April  on  that  earlier 
day. 

It  is  a  clear  stipulation  throughout  the  correspondence,  that  the 
annuity  shall  continue  to  be  paid  up  to  that  day,  whatever  that  might 
be ;  and  lintil  that  day  was  fixed  it  is  impossible  to  ascertain  what 
sum  of  money  -^a^  to  be  paid  and  received.  Now  this  was  never 
ascertained  or  settled  in  the  life-time  of  the  annuitant   The  annuity, 
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therefore,  still  conti^ined  to  belong  to  Lane,  and  never,  as  the  Vice- 
Chancellor  says  in  Kenney  v.  Wexham^  passed  to  the  purchaser,  till 
this  was  ascertained  and  the  bargain  finally  arranged  between  them. 
When  this  was  done,  the  annuity  became  the  property  of  Strickland, 
and  the  money  the  property  of  the  vendors.  But  then  there  was  no 
annuity  in  existence.  The  money,  therefore,  which  was  paid,  was 
paid  wholly  without  consideration,  and  may  now  be  recovered  back 
from  the  defendant,  to  whom,  as  the  executrix  of  Lane,  it  has  passed. 
We  think,  therefore,  that  the  judgment  should  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Garby  v.  Harris.^ 

April  27,  1852. 

Costs —  Certificate  of  Judge. 

Under  the  1 2th  section  of  the  Conntj  Conrts  Extension  Act,  13  &  14  Yict  c  61,  a  jadge  has 
power  to  certify  for  costs,  where  the  sum  recovered  in  actions  of  contract  is  20/.,  and  m 
tort  5/. 

This  was  an  action  for  assault,  which  was  tried  before  Talfourd,  J., 
at  the  last  Cornwall  assizes,  when  a  verdict  was  found  for  the  plain- 
tiff, with  5/.  damages,  and  the  learned  judge  certified,  under  the  13  & 
14  Vict,  c.  61,  s.  12,  that  there  was  sufficient  reason  for  bringing  the 
action  in  the  Superior  Court  Upon  this  certificate  the  Master  taxed 
the  plaintiff  his  costs. 

Collier  now  moved  to  review  the  Master's  taxation.  The  plain- 
tifi''s  right  to  costs  depends  upon  the  construction  of  the  11th  &  12th 
sections  of  the  County  Court  Extension  Act,  13  &  14  Vict.  c.  61. 
The  11th  section  enacts,  "  That, .  if  in  any  action,  commenced  after 
the  passing  of  this  act,  in  any  of  her  Majesty's  superior  courts  of 
record,  in  covenant,  debt,  detinue,  or  assumpsit,  not  being  an  action 
for  breach  of  promise  of  marriage,  the  plaintiff  shall  recover  a  sum 
not  exceeding  20Z.,  or  if,  in  any  action  commenced  after  the  passing 
of  this  act,  in  any  of  her  Majesty's  superior  courts  of  record,  in  tres- 
pass, trover,  or  case,  not  being  an  action  for  malicious  prosecution,  or 
for  libel,  or  for  slander,  or  for  criminal  conversation,  or  for  seduction, 
the  plaintiff  shall  recover  a  sum  not  exceeding  6/.,  the  plaintiff  shall 
have  judgment  to  recover  such  sum  only,  and  no  cests,  except  in  cases 
hereinafter  provided,  and  except  in  the  case  of  a  judgment  by  de- 
fault," &c.  The  plaintiff  is  not  entitled  to  costs  under  that  section, 
inasmuch  as  he  has  recovered  a  sum  not  exceeding  5L  Then,  by  sec- 
tion 12,  it  is  provided,  "  that  if  the  plaintiff  shall  in  any  such  action 
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as  aforesaid,  recover  a  siim  less  than  the  sum  in  that  behalf  hereinbe- 
fore mentioned,  by  verdict,  and  the  judge  or  other  presiding  officer, 
before  whom  such  verdict  shall  be  obtained,  shall  certify,  &c.,  the 
•plaintiff  in  such  case  shall  have  the  same  judgment  to  recover  bis 
costs  that  he  would  have  had  if  this  act  had  not  passed."  The  sum 
"thereinbefore  mentioned"  is  5/.,  consequently  the   judge   had  oo 

[)Ower  to  certify  under  that  section,  as  the  plaintiff  did  not  recover 
ess  than  51.  This  may  be  a  casus  omissus^  but  the  court  are  bound 
to  give  effect  to  the  grammatical  construction  of  the  statute,  and  can- 
not correct  the  mistakes  of  the  legislature. 

[Parke,  B.  The  meaning  of  the  12th  section  is,  that  if  the  plaintiff 
does  not  recover  the  sum  which  entitles  him  to  costs  under  the  11th 
section,  the  judge  may  certify  to  give  him  costs,  K  the  strict  gram- 
matical construction  leads  to  an  absurdity,  the  language  of  the  sta- 
tute may  be  modified. 

Martin,  B.  Though  the  court  cannot  supply  an  omission,  they 
may  read  a  statute  so  as  to  render  it  sensible  and  intelligible.] 

The  37  Greo.  3,  c.  Ill,  s.  3,  exempted  from  stamp  duty  any  indent- 
ure of  apprenticeship,  "  where  a  sum  or  value  not  exceeding  10/.  shall 
be  given  or  contracted  with,  or  in  relation  to  the  apprentice,"  and  that 
was  held  not  to  apply  to  cases  where  no  sum  or  value  was  given  or 
contracted  for.     Rex  v.  The  Inhabitants  of  Mabe,  3  A.  &  E.  531. 

Pollock,  C.  B.  I  think  there  ought  to  be  no  rule,  I  agree 
that  where  the  language  of  a  statute  is  perfectly  plain,  we  have  no 
right  to  alter  it  in  order  to  correct  an  error  or  omission  of  the  legisla- 
ture. But  where  the  question  is  one  of  construction,  and  there  are 
several  different  modes  of  reading  the  statute,  we  are  bound  to  adopt 
that  which  most  accords  with  the  intention  of  the  legislature.  Now, 
in  construing  these  sections,  Mr.  Collier  assumes  that  there  is  a  par- 
ticular sum  specifically  mentioned  in  the  11th  section,  which  he  has 
a  right  to  transfer  to  the  12th,  for  the  "  sum  in  that  behalf  hereinbe- 
fore mentioned."  But  that  is  not  so ;  the  one  clause  makes  one  pro- 
vision, the  following  clause  another  provision.  It  is  manifest  that  the 
12th  section  was  intended  to  provide  for  cases  where  the  sum  reco- 
vered would  not  carry  costs.  What  then  is  the  meaning  of  the  words 
"  the  sum  in  that  behalf  hereinbefore  mentioned  ?  "  It  is  clear  that 
they  mean  a  sum  which  would  carry  costs.  By  so  reading  the  stat- 
ute, I  do  no  violence  to  its  language,  but  of  two  different  construc- 
tions select  the  one  which  appears  to  me  the  true  meaning  of  the 
language  of  the  legislature. 

Parke,  B.  If  the  statute*  is  to  be  read  according  to  its  strict  gram- 
matical construction,  Mr.  Collier  is  right  But  there  is  a  valuable 
rule  which  has  been  acted  on  for  years,  namely,  that  a  statute  must 
be  construed  according  to  its  ordinary  grammatical  signification,  un- 
less such  a  construction  would  lead  to  some  repugnance  or  absurdity, 
in  which  case  the  language  may  be  modified  so  as  to  avoid  that 
This  case  falls  within  that  rule.-  In  order  to  make  sense  of  these  sec- 
tions, we  must  construe  them  in  the  manner  suggested  by  the  lord 
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chief  baron.  The  words  in  the  12th  section,  "  the  sum  in  that  behalf 
hereinbefore  mentioned,"  mean  a  sum  which  would  entitle  the  plain- 
tiff to  costs ;  and  if  a  less  sum  than  that  is  recovered,  the  judge  has 
power  to  certify. 

Platt,  B.  These  two  sections  must  be  read  with  a  candid  mind, 
and  a  desire  to  understand  the  intention  of  the  legislature.  No  one 
could  imagine  that  the  legislature  meant,  that  where,  in  actions  of 
contract,  the  plaintiff  recovered  20/.,  the  judge  should  not  have  power 
to  certify  for  costs ;  but  where  the  verdict  was  for  19L  19s.  11  |d.,  he 
should  have  that  power ;  or  if,  in  actions  of  tort,  the  verdict  was  for 
5Lj  the  judge  could  not  certify,  but  if  it  was  for  one  farthing  less  he 
might  That  being  an  obvious  absurdity,  we  must  give  a  reasonable 
construction  to  the  12th  section,  and,  for  that  purpose,  look  to  the 
meaning  of  the  legislature  as  collected  from  the  two  sections  read 
together.  If  the  sum  recovered  exceeds  20L  in  actions  of  contract, 
or  51,  in  actions  of  tort,  the  plaintiff  is  entitled  to  costs  without  the 
interference  of  the  judge ;  but  if  not,  it  is  in  the  discretion  of  the 
judge  to  ^ve  costs  under  the  12th  section.  It  is  no  answer  to 
say  that  this  is  a  casus  omissus,  if  by  reading  both  sections  together 
we  can  find  out  the  meaning  of  the  legislature.  It  is  perfectly  plain 
to  my  mind  that  the  person  who  penned  this  act,  instead  of  using 
the  words  "  not  exceeding  "  put  in  the  12th  section  the  words  "  less 
than."  K  the  former  words  be  substituted,  the  meaning  is  clear. 
Since  then  the  intention  of  the  legislature  is  manifest,  we  ought  not 
to  tie  ourselves  to  a  literal  reading,  which  would  do  substantial  in- 
justice. 

Martin,  B.  I  am  of  the  same  opinion.  Even  upon  a  literal  construc- 
tion of  the  statute,  Mr.  Collier  fails.  The  language  of  the  12th  section 
is, "  if  the  plaintiff  in  any  such  action  as  aforesEud,  shall  recover  less 
than  the  sum  in  that  behalf  hereinbefore  mentioned ; "  it  is  not  "  re- 
cover the  sum  hereinbefore  mentioned,*'  but  "  the  sUm  in  that  behalf 
hereinbefore  mentioned,"  which  points  to  the  sum  which,  under  the 
previous  section,  entitles  the  plaintiff  to  costs.  I  further  think  that 
we  ought  to  read  this  act  of  parliament  as  we  would  any  other  docu- 
ment, with  a  view  to  understand  it,  and  give  jt  a  reasonable  construc- 
tion. The  legislature  clearly  meant  that,  when  the  sum  recovered 
was  not  more  than  20/.,  or  6/.,  as  the  case  might  be,  the  judge  should 
have  power  to  give  the  plaintiff  costs. 

Rule  refused. 
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April  26,  1852. 

Landlord  and  Tenant — Distress  for  Rent  —  Pleading", 

To  a  declaration  in  trespass,  for  breaking  and  entering  a  dote  of  the  plaintiff,  called  the  sta- 
ble, and  breaking  the  doors  Uiereof,  and  for  seizing  and  carrying  awaj  divers  goods  and 
chattels  of  the  plaintiff  therein,  the  defendant  pleaded,  under  the  11  Geo.  2,  c  19,  s.  1,  that 
at  the  time  when  the  trespasses  were  committed,  one  O.  O.  was  tenant  of  certain  premtMs 
to  the  defendant  at  a  certain  rent,  and  that  half  a  yeaf  s  rent  was  then  dae  to  the  defendant 
from  the  said  O.  O.,  and  in  arrcar  and  unpaid;  and  that,  within  thirty  days  before  the  said 
time  when,  &c,  O.  O.  fraudulently  and  clatidestinely  conveyed  from  the  premises  held  by 
him  as  such  tenant,  the  goods  and  chattels  in  the  declaration  mentioned,  being  the  proper 
eoods  and  chattels  of  the  said  0.  0.,  in  order  to  prevent  tlie  defendant  from  distraining 
Uiem  for  the  rent  in  arrear :  and  that,  because  the  said  goods  and  chattels  so  fraadnlentlj 
and  clandestinely  conveyed  by  O.  O.  still  remained  in  the  said  close  in  which,  &c^  and 
were  there  locked  up,  to  prevent  them  from  being  seized  as  a  distress  for  the  said  arrean 
of  rent,  the  defendant,  whilst  the  rent  remained  due,  and  within  thirty  days  after  the  said 
goods  and  chattels  had  so  been  clandestinely  and  fraudulently  conveyed  and  locked  op, 
entered  the  said  close,  in  order  to  seize  and  take  the  said  goods  and  chattels  as  a  distrea 
for  the  said  arrears  of  rent  so  due,  and  did  at  the  time  when,  &C.,  and  within  thirty  dajs 
after  the  said  goods  and  chattels  had  been  so  conveyed  as  aforesaid,  seize  them  as  a  dis 
tress  for  the  said  arrears  of  rent ;  and  that,  because  on  that  occasion  the  said  goods  and 
chattels  were  put  and  kept  in  the  close  locked  up,  so  as  to  prevent  them  from  being  seised 
as  a  distress  tor  the  said  arrears  of  rent,  and  so  that  the  defendant  could  not,  witboot 
breaking  open  apd  entering  the  said  close,  seize  the  said  goods,  the  defendant  was  obliged 
and  did,  in  order  to  seize  3ie  said  goods,  first  idling  to  his  assistance  the  constable  of  tbs 
place  where  the  said  close  and  go(Ms  were,  according  to  the  form  of  the  statute,  and  witk 
his  aid  and  assistance,  in  the  day-time  br^  open  and  enter  the  said  dose,  in  order  to 
ieize  the  said  goods  and  chattels  for  the  said  arrears  of  rent,  according  to  the  statute  ]  and 
that  the  defendant  in  so  doing  did  no  unnecessaxy  damage,  &c. :  — 

Heldj  first,  that  although  it  was  stated  in  the  plea  that  the  goods  were  the  tenant's  at  the  tinii 
of  the  removal,  it  admitted  them  to  be  the  plaintiff's  at  the  time  of  the  seizure,  as  avened 
in  the  declaration,  and  therefore,  that  the  plea  was  not  objectionable  in  form,  as  amount 
ing  to  an  argumentative  traverse  that  at  the  time  of  the  trespass  they  were  the  goods  of 
the  plaintiff. 

Held,  secondly,  that  the  plea  afforded  a  good  mimd  facte  defence  to  the  action  within  the  II 
Geo.  2,  c.  19,  s.  1.  It  IS  uimecessiuy,  in  a  plea  frained  under  this  statute,  to  show  that  the 
goods  have  not  been  made  the  subject  of  2^  bond  fide  sale  to  persons  not  privy  to  the  frauda 
lent  removal,  as  provided  by  the  2d  section ;  that  fact  must  be  replied. 

It  is  also  unnecessary  to  state  in  the  plea,  that  the  party  upon  whose  land  the  goods  an 
seized  is  privy  to  the  fraud ;  and  a  previous  request  is  unnecessary,  in  order  to  give  tbe 
landlord  the  right  to  break  into  the  premises  for  the  purpose  of  seizmg  the  goods. 

Trespass.  The  declaration  stated  that  the  defendants  broke  and 
entered  a  certain  close  of  the  plaintiff,  called  the  stable,  in  the  county 
of  Carnarvon,  and  broke  open,  pulled  down,  and  damaged  two  doors 
of  the  plaintiff,  of  and  belonging  to  the  said  close,  and  then  broke 
and  spoiled  divers  locks  of  the  plaintiff,  belonging  to  the  said  doors, 
and  then  seized  divers  goods  and  chattels  of  the  plaintiff,  to  wit,  five 
horses,  &c.,  therein,  and  then  took  and  carried  away  the  same,  and 
converted  them  to  the  defendants'  own  use,  &c. 

The  defendants  pleaded,  first,  not  guilty ;  secondly,  that  Che  said 
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close,  doors,  &c.,  were  not  the  plaintiff's,  modo  etformd;  thirdly,  that 
the  goods  and  chattels  were  not  the  plaintiff's  modo  etformd.  Upon 
these  pleas  the  plaintiff  joined  issue. 

The  defendants  pleaded,  fourthly,  to  the  whole  declaration,  that 
one  Owen  Owens  for  a  long  time,  to  wit,  for  the  space  of  half  a  year 
next  before  and  ending  on  the  first  day  of  September,  1850,  and  from 
thence  until  and  at  the  said  times  when,  &c.,  held  and  enjoyed  a 
certain  water  corn-mill  and  premises,  situate  in  the  parish  of  Aber,  in 
the  county  of  Carnarvon,  under  and  by  virtue  of  a  certain  demise 
thereof  theretofore,  to  wt,  on  the  first  day  of  September,  1849,  made 
by  the  defendant,  E.  G.  Roberts,  to  the  said  O.  Owens,  for  the  term, 
to  wit,  of  one  year  from  thence  next  ensuing,  and  so  on  from  year  to 
year,  and  so  long  as  the  said  defendant  and  the  said  O.  Owens  should 
respectively  think  fit,  at  and  under  the  yearly  rent  of  130/.,  payable 
haljf  yearly,  by  even  and  equal  portions,  the  reversion  thereof,  to  wit, 
in  fee,  then  and  still  belonging  to  the  defendant,  the  said  E.  G.  Rob- 
erts ;  and  further,  that,  on  the  day  and  year  first  aforesaid,  a  large 
sum  of  money,  to  wit  the  sum  of  65Z.  of  the  rent  aforesaid,  for  half 
a  year  of  the  said  term,  ending  on  the  same  day  and  year,  became 
and  was  due  and  payable  from  the  said  O.  Owens  to  the  defendant, 
the  said  E.  G.  Roberts,  and  at  the  several  times  when,  &c.,  was  in 
arrear  and  unpaid ;  and  that  the  said  O.  Owens,  after  the  said  rent 
became  and  was  due  and  payable,  and  whilst  the  same  was  actually 
due,  in  arrear,  and  unpaid,  and  within  thirty  days  next  before  the  said 
several  times  when,  &c.,  fraudulently  and  clandestinely  conveyed  and 
carried  off  and  from  the  said  premises  so  held  and  enjoyed  by  him  as 
such  tenant  thereof  as  aforesaid,  the  said  goods  and  chattels  in  the 
said  declaration  mentioned,  being  the  proper  goods  and  chattels  of 
him,  the  said  O.  Owens,  in  order  to  prevent  the  said  defendant  from 
distraining  the  same  for  the  said  rent  so  before  and  at  the  time  of  the 
said  removal  actually  due,  in  arrear,  and  unpaid  as  aforesaid ;  and 
for  that  purpose  conveyed  the  said  goods  and  chattels,  in  the  said 
declaration  mentioned  to  the  said  close  in  which,  &c. ;  and  because  the 
said  goods  and  chattels,  which  had  been  so  fraudulently  and  clandes- 
tinely conveyed  away  and  carried  off  by  the  said  O.  Owens  as  afore- 
said, still  remained  and  were  in  the  said  close  in  which,  &c.,  to  which 
the  same  had  been  so  conveyed  as  aforesaid,  and  were  there  kept 
locked  up,  so  as  to  prevent  them  from  being  seized  and  taken  as  a 
distress  for  the  said  arrears  of  rent,  the  said  E.  G.  Roberts,  in  his 
own  right,  and  the  said  other  defendants  as  the  servants  of  the  said 
E.  G.  Roberts,  and  by  his  command^  afterwards,  and  while  the  said 
rent  so  remained  due,  in  arrear,  and  unpaid  as  aforesaid,  and  within 
thirty  days  next  after  the  said  goods  and  chattels  were  and  had  so 
been  fraudulently  and  clandestinely  conveyed  away  and  carried  off 
as  aforesaid,  and  whilst  they  remained  so  kept  locked  up  as  aforesaid, 
that  is,  at  the  times  when,  &c,  entered  into  the  close  in  which,  &c., 
in  the  said  declaration  mentioned,  in  order  to  seize  and  take  the  said 
goods  and  chattels  so  therein  being  as  aforesaid,  as  a  distress  for  the 
said  arrears  of  rent  so  due  and  owing  as  aforesaid,  and  did,  there- 
upon, at  the  several  times  when,  &c.,  and  within  thirty  days  next 
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after  the  said  goods  and  chattels  had  been  and  were  so  fraudulently 
and  clandestinely  conveyed  away  and  carried  off  as  aforesaid,  in  the 
said  close  in  which,  &c.,  take  and  seize  the  said  goods  and  chattels 
so  there  found  as  a  distress  for  the  said  arrears  of  rent,  the  same  then 
remaining  due,  in  arrear,  and  unpaid  ;  and  because,  on  the  occasion 
aforesaid,  the  said  goods  and  chattels  had  been  and  were  put  and 
kept  in  the  said  close  in  which,  &c.,  locked  up,  so  as  to  prevent 
them  from  being  taken  or  seized  as  a  distress  for  the  said  arrears  of 
rent,  and  so  that  the  defendants  could  not,  without  breaking  open  and 
entering  the  said  close,  seize  the  said  goods  as  aforesaid,  the  defend- 
ant, E.  G.  Roberts,  in  his  own  right,  and  the  other  defendants,  as 
bailiffs  of  the  said  E.  G.  Roberts,  and  by  his  command,  on  the  occa- 
sion and  at  the  time  aforesaid  of  entering  and  taking  the  said  goods 
in  the  said  close,  were  forced  and  obliged  to,  and  did,  in  order  to 
seize  the  said  goods  as  aforesaid,  first  calling  to  their  assistance  the 
constable  of  the  place  where  the  said  close  and  goods  were,  according 
to  the  form  of  the  said  statute,  and  with  his  aid  and  assistance, 
in  the  day-time,  break  open  and  enter  the  said  close,  in  order  to  take 
and  seize,  and  did  then  as  aforesaid,  take  and  seize,  the  said  goods 
and  chattels  for  the  said  arrears  of  rent,  according  to  the  said  statute ; 
and  in  so  breaking  and  entering  the  said  close  did,  to  a  small  and 
necessary  extent,  commit  the  supposed  trespasses,  so  far  as  they 
relate  to  the  said  doors,  locks,  &c. ;  and  the  defendants,  on  the  occa- 
sion aforesaid,  did  no  unnecessary  damage,  and  no  more  than  was 
necessary  to  enable  them  to  seize  the  said  goods  as  aforesaid,  for  the 
purposes  aforesaid.     Verification. 

Special  demurrer  to  the  fourth  plea,  on  the  grounds  (inter  alia)  that 
it  was  improperly  pleaded  to  the  whole  declaration ;  that  the  state- 
ment in  the  plea,  that  the  goods  and  chattels  were  the  property  of 
the  said  Owen  Owens,  was  inconsistent  with  the  allegation  in  the 
declaration,  that  they  were  the  plaintiff's;  and  that  it  amounted  to 
an  argumentative  traverse  of  the  goods  mentioned  in  the  declaration 
being  the  plaintiff's  as  therein  alleged.    Joinder  in  demurrer. 

The  case  was  argued  in  last  Hilary  term,  (Jan.  19,)  by 

Cowling  (Welsby  with  him)  in  support  of  the  demurrer.  The 
fourth  plea,  which  professes  to  be  framed  under  the  11  Geo.  2,  c  19, 
is  bad  in  form  and  in  substance.  First,  as  to  the  question  of  form ; 
the  plea  amounts  to  an  argumentative  denial  that  the  goods  seized 
were  the  goods  of  the  plaintiff.  If,  on  the  other  hand,  the  plea  should 
be  taken  to  admit  that  the  goods  were  the  plaintiff's,  in  that  case  it 
is  no  answer  to  the  action.  Fletcher  v.  MariUiery.9  Ad.  &  E.  457,  is 
an  express  authority  that  the  plea  amounts  to  an  argumentative  tra- 
verse. Lord  Denmanj  C.  J.,  in  delivering  the  judgment  of  the  court 
in  that  case  says,  "  The  justification  asserts  that  the  goods  w^ere  the 
property  of  one  Stent ;  that  they  had  been  fraudulently  removed  by 
him  from  a  house  which  he  held  as  tenant  to  the  defenoiant,  in  order 
to  avoid  a  distress  for  rent  in  arrear ;  and  that  they  had  been  placed 
in  the  plaintiff's  house  with  her  privity  and  consent,  against  the  form 
of  the  statute ;  and  then  goes  on  to  justify  entering  the  house  in 
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order  to  seize  the  goods,  and  the  seizing  them  under  the  provisions 
of  11  Geo.  2,  c  19,  s.  7.  If  by  this  plea  it  be  meant  to  deny  that  the 
goods,  at  the  time  of  the  seizure,  were  the  goods  of  the  plaintiff,  the 
denial  is  plainly  indirect  and  argumentative,  and  the  plea  is  bad  for 
that  reason,  which  is  assigned  as  cause  of  demurrer ;  if,  on  the  other 
hand,  the  plea  be  taken  to  admit  the  goods  to  have  been,  at  the  time 
of  the  seizure,  the  goods  of  the  plaintiff,  then  the  plea  is  bad,  in  not 
bringing  the  case  within  the  11  Geo.  2,  c.  19.  That  statute  author- 
izes the  landlord  to  follow  goods  only  which  belonged  to  the  tenant 
at  the  time  of  removal ;  and  not  even  those,  if  bond  fide  transferred  to 
an  innocent  person  for  value  ;  that  is,  in  effect,  goods  which,  at  the 
removal  were,  and  at  the  time  of  the  seizure  continued  to  be,  the 
goods  of  the  tenant.  It  is  obviously  inconsistent  with  the  right  to 
seize  under  the  statute,  to  admit  that,  at  the  time  of  the  seizure,  they 
-were  the  goods  of  the  plaintiff,  not  being  the  tenant" 

[Parke,  B.  It  is  not  necessary,  under  the  statute,  that  the  goods 
should  be  the  tenant's  at  the  time  of  the  seizure,  although  they  must 
be  so  at  the  time  of  the  removal,  to  give  the  landlord  the  power  of 
distraining  them.  For  if  the  goods  have  been  transferred  by  gift,  or 
have  even  been  the  subject  of  a  sale  not  made  bondfidsy  the  landlord 
has  a  right  to  seize  them.] 

The  plea  does  not  give  the  plaintiff  any  colorable  title  to  the  goods, 
but  leaves  it  altogether  in  dvMo  whether  the  goods  were  his  or  not. 
2  Wms.  Saund.  §4  e.  note  (e.)     The  plea  is,  therefore,  informal. 

[Martin,  B.  The  defendant  could  not  have  given  this  defence  in 
evidence  under  a  traverse  that  the  goods  were  the  goods  of  the  plain- 
tiff.] 

Secondly,  the  plea  is  bad  in  substance.  By  the  7th  section  of  the 
11  Geo.  2,  c.  19,  a  landlord  can  upon  certain  conditions  only  seize 
goods  fraudulently  and  clandestinely  removed  from  the  demised  pre- 
mises. The  statute  expressly  requires  the  concurrence  of  two  things, 
to  give  the  landlord  this  right :  first,  it  must  be  shown  that  the  goods 
have  been  unlawfully  removed ;  and  secondly,  that  they  have  not 
been  legally  sold.  The  second  section  provides,  that  no  landlord 
shall  seize  goods  "  which  shall  be  sold  bmd  fide  and  for  a  valuable 
consideration,  before  such  seizure  made,  to  any  person  or  persons  not 
privy  to  such  fraud  as  aforesaid."  This  section  imposes  a  condition 
precedent  upon  the  landlord's  right  of  distress.  The  defendant, 
therefore,  should  have  distinctly  shown  that  the  goods  were  not  so 
transferred  before  the  seizure.  In  1  Wms.  Saund.  233  b.  note  (d),  it 
is  laid  down,  that  "  a  proviso  is  properly  the  statement  of  something 
extrinsic  of  the  subject-matter  of  a  covenant,  which  shall  go  in  dis- 
charge of  that  covenant  by  way  of  defeasance ;  an  exception  is,  a 
taking  out  of  the  covenant  some  part  of  the  subject-matter  of  it.  If 
these  be  right  definitions,  the  plaintiff  need  never  state  a  proviso,  but 
must  always  state  an  exception."  It,  therefore,  lies  upon  the  defend- 
ant to  show  that  the  transfer  of  the  goods  was  illegal.  Where,  in 
answer  to  an  action  on  a  bill  of  exchange,  the  defendant  pleads  that 
it  was  illegal  in  its  inception,  and  that  the  plaintiff  took  it  without 
value,  to  which  the  plaintiff  replies  de  injurid^  the  illegality  being 
41* 
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proved,  the  onus  is  cast  upon  the  plaintiff  of  proving  that  he  gave 
value :  BaUey  v.  Bidwell,  13  M.  &  W.  73.  In  Thornton  v.  Adams, 
5  M.  &  Sel.  38,  it  was  held  that  the  plea  must  show  that  the  goods 
removed  were  the  tenant's  at  the  time  of  the  removal.  The  plea  is 
also  bad,  because  it  does  not  contain  any  statement  that  the  plaintiff 
in  any  way  participated  with  the  tenant  in  the  illegal  removal  or 
custody  of  the  goods.  It  must,  therefore,  be  taken  that  the  plaintiff 
was  ignorant  of  the  fact,  and  that  he  was  not  a  party  to  the  transac- 
tion. The  plea  does  not  even  state  that  the  goods  were  placed  on 
the  plaintiff's  close  by  his  consent  In  Fletcher  v.  MarilUetir,  9  Ad.  & 
E.  457 ;  Rich  v.  Wbolley,  7  Bing.  65,  and  AngeU  v.  Harrison^  17  Law 
J.  Rep.  (ff:  s.)  Q.  B.,  25,  the  pleas  severally  contained  an  allegation  to 
the  effect  that  the  defendant  was  a  participator  in  the  illegal  act  of 
the  tenant.  The  third  section  shows  that  the  legislature  intended 
to  punish  the  tenant  who  defrauded  his  landlord,  and  the  party  as- 
sisting him ;  but  they  never  could  have  meant  that  the  statute  should 
thus  affect  an  innocent  party. 

In  the  next  place,  as  it  must  be  presumed  that  the  plaintiff  is  an 
innocent  party,  it  ought  to  have  been  averred  in  the  plea  that  a  de- 
mand was  made  by  the  landlord  for  permission  to  enter  the  premises 
for  the  purpose  of  seizing  the  goods.  The  necessity  of  breaking 
open  the  door  of  the  house  might  thus  have  been  avoided.  The 
power  of  entering  a  dwelling-house,  for  the  purpose  of  seizing  goods 
which  have  been  deposited  there  by  a  stranger,  is  one  which  may 
work  injustice.  The  statute,  no  doubt,  does  not  contain  any  provi- 
sion by  which  a  demand  is  expressly  required ;  but  if  it  is  capable  of 
being  construed  in  favor  of  this  position,  it  ought  to  receive  «nch  an 
interpretation.    Harper  v.  Carr,  7  T.  R.  270. 

WilleSy  contra.  First,  as  to  the  objection  that  the  plea  is  bad  by 
reason  of  its  omitting  to  state  that  the  plaintiff  participated  in  the 
act  of  the  tenant,  and  in  support  of  which  position  several  cases  are 
cited  in  which  such  an  averment  has  been  introduced  into  the  plea; 
the  answer  is,  that  the  statute  does  not  require  such  an  averment 
The  third  section  imposes  a  distinct  penalty  upon  the  tenant  who 
fraudulently  removes  his  goods  ;  and  in  ease  of  a  third  party  wilfully 
aiding  the  tenant,  it  imposes  upon  him  a  like  penalty.  But  the 
enactments  of  the  statute  give  the  landlord  the  power  of  following 
the  goods  upon  the  premises  of  any  person,  whether  he  participate  or 
not  with  the  tenant  in  the  fraud  upon  his  landlord. 

Secondly,  it  is  SEud  that  there  ought  to  have  been  a  demand  of 
admittance.  But  the  statute  contains  no  provision  whatever  which 
requires  a  demand  to  be  made.  The  7th  section  enacts,  that  it  shall 
be  lawful,  <'  in  the  case  of  a  dwelling-house,  oath  being  first  made 
before  some  justice  of  the  peace  of  a  reasonable  ground  to  suspect 
that  such  goods  or  chattels  are  therein,  in  the  daytime  to  break  open 
and  enter  into  such  house,  barn,  stable,  outhouse,  yard,  close,  and 
place,  and  to  take  and  seize  such  goods  and  chattels,  for  the  said 
arrears  of  rent,  as  he,  she,  or.  they  might  have  done,  by  virtue  of  this 
or  any  former  act,  if  such  goods  and  chattels  bad  been  put  in  any 
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open  field  or  place."  It  may  be  admitted  that  a  sheriff,  in  order  to 
execute  process  of  the  law  upon  the  defendant,  or  his  property  re- 
moved there  to  avoid  an  execution,  must  demand  admittance  before 
he  can  lawfully  break  the  outer  door  of  a  dwelling-house.  Ratcliffe  v. 
Burton,  3  Bos.  &  P.  229 ;  HiUchinsm  v.  Birch,  4  Taunt  627.  But 
in  the  present  case,  the  steps  which  are  to  be  taken  in  making  the 
distress  are  expressly  pointed  out  by  the  statute. 

[Parke,  B.  Suppose  goods  are  placed  upon  a  person's  land  with- 
out his  privity,  can  the  landlord  follow  the  goods  and  enter  the 
premisfl^  by  violence  for  that  purpose,  without  having  first  requested 
permission  to  do  so  ?] 

He  may  under  this  statute.  In  Viner's  Abridgement,  tit.  "  Tres- 
pass" (I.  a.),  it  is  said,  ^*  K  a  man  takes  my  goods  and  carries  them 
mto  his  own  land,  I  may  justify  my  entry  unto  the  said  land  to  take 
my  goods  again ;  for  they  came  there  by  his  own  act"  Patrick  v. 
Colerick,  3  M.  &  W.  483,  is  to  the  same  efiiect 

[Parke,  B.  A  trespasser  may  be  followed  upon  his  own  land,  but 
the  difficulty  which  presses  me  is,  whether  the  statute  gives  the  power 
of  going  upon  the  land  of  an  innocent  party.  What  remedy  would 
the  party  have  ?] 

K  he  has  taken  no  share  in  the  transaction,  his  remedy  will  be 
against  the  party  who  deposits  the  goods  upon  his  property. 

Thirdly,  it  is  said  that  the  plea  ought  to  have  shown  that  the 
plaintiff  was  not  a  bond  fide  purchaser  for  a  valuable  consideration, 
within  the  second  section  of  the  act.  But  if  the  plea  had  contained 
such  a  statement,  it  would  have  amounted  to  an  argumentative 
denial  of  the  goods  being  the  plaintiff's.  The  second  section  comes 
by  way  of  proviso,  and  the  plaintiii^  if  he  can  bring  his  case  within 
it,  ought  to  make  it  the  subject  of  a  replication.  ThibauU  v.  Oibson, 
12  M.  &  W.  88 ;  Washboum  v.  Burroughs,  1  Exch.  107 ;  l^ton  v. 
BasseU,  Cro.  Eliz.  445. 

Lastly,  the  plea  is  good  in  form,  for  it  does  not  amount  to  an 
argumentative  traverse  of  the  goods  being  the  plaintiff's.  If  the 
plaintiff  became  the  owner  of  the  goods  by  way  of  gift,  the  second 
section  does  not  apply.  The  plea,  therefore,  sufficiently  admits  that, 
at  the  time  of  the  seizure,  the  goods  were  the  plaintiff's.  The  de- 
fendant could  not  have  availed  himself  of  the  defence  set  up  in  the 
fourth  plea,  under  a  traverse  of  the  goods  being  the  plaintiff's.  The 
proper^  in  the  goods  is  not  changed  by  the  distress.  Samuel  v.  IhAe, 
3  M.  &  W.  622.     The  plea  does  not  require  express  color.    Doctor 

LeyfieUPs  case,  9  Rep.  405. 

f 

Cowling  was  hecurd  in  reply. 

Cm.  adv.  vult. 

The  judgment  of  the  court  was  now  delivered  by 

Parkb,  B.  This  case  was  argued  before  my  lord  chief  baron 
and  my  brothers  Alderson,  Martin,  and  myself,  at  the  sittings  in  last 
term.    The  declaration  was  in  trespass.     [His  lordship,  after  stating 
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the  pleadings,  proceeded :]  This  plea  admits  that  the  goods  were, 
at  the  time  of  the  seizure,  the  goods  of  the  plaiotiff,  as  averred  in  the 
declaration,  but  justifies  that  seizure  on  the  ground  that  the  same 
goods  had  been,  within  thirty  days  before,  fraudulently  carried  off  by 
the  tenant,  being  his  own  goods,  from  the  demised  premises,  to  prevent 
a  distress  for  rent,  and  locked  up  on  the  plaintiff's  close ;  and  it  aven 
the  locks  to  have  been  broken  in  the  presence  of  a  constable. 

The  question  on  general  demurrer  is,  whether  this  plea  states  a 

food  primd  facie  case  within  the  enactment  of  the  11  Gteo.  2,  c  19,  s. 
We  think  it  does.  If  goods  of  the  tenant  are  fraudulenffy  con* 
veyed  away,  they  are  by  that  section  made  liable  to  a  distress  within 
the  period  of  thirty  days,  to  whatever  place  removed.  By  the  general 
terms  of  the  section,  liability  attaches  to  the  particular  goods  them- 
selves, not  merely  so  long  as  they  continue  the  goods  of  the  tenant; 
and  then  the  next  section,  which  states  by  way  of  proviso  that  no 
landlord  shall  take  or  seize  goods  as  a  distress,  which  have  been  band 
fide  sold  for  a  valuable  consideration  to  persons  not  privy  to  the  fraud, 
operates  as  a  defeasance  of  the  provisions  of  the  former  section,  and 
takes  all  goods  so  sold  out  of  its  operation.  If  the  plaintiff  fell 
within  that  category,  he  ought  to  have  so  replied,  according  to  Ac 
rules  of  pleading.  And  a  reason  for  this  enactment  being  made  in 
the  shape  of  a  proviso  is,  that  the  plaintiff  knows  his  title  to  the 
goods  better  than  the  landlord  ;  and  the  defendant  ought  not  to  be 
called  upon  to  plead  as  part  of  his  justification  that  they  were  not  so 
sold.  In  the  absence  of  such  a  replication,  the  plaintiff  must  be  takeo 
to  have  been  either  merely  in  possession  of  the  goods,  or  a  bailee,  or 
to  have  been  a  donee  without  value ;  and  therefore  the  liability  of 
those  goods  to  distress  still  continued. 

But  it  was  then  contended,  that  the  plaintiff's  close  could  not  be 
entered,  and,  still  more,  his  locks  could  not  be  broken,  unless  he  was 
a  party  to  or  at  least  conusant  of  the  fraudulent  removal  of  the  goods ; 
for  it  would,  it  was  said,  be  a  hardship  on  him  if  innocent,  and  if  the 
goods  were  locked  up  without  his  privity  or  knowledge  in  his  dose, 
that  his  locks  should  be  broken ;  and  further,  that  it  could  not  be  a 
justifiable  act  to  break  open  his  gates  without  a  previous  request  to 
open  them  ;  and  though  the  statute  in  express  words  requires  neither 
one  circumstance  nor  the  other,  one  or  both  must,  by  implication,  be 
deemed  necessary,  on  the  plain  principles  of  justice. 

We  do  not  think  that  either  of  these  circumstances  were  necessary 
conditions  to  the  exercise  of  the  right  given  by  the  statute.  Accord- 
ing to  the  ordinary  construction  of  the  words,  they  are  not  requisite, 
nor  ftre  they,  we  think,  implied.  Though,  in  some  cases,  it  might  be 
just  to  require  both  circumstances,  in  the  great  majority  which  occur 
it  would  not  be  so ;  for,  generally,  goods  fraudulently  removed  are 
not  secreted  in  a  man's  close  or  house  without  his  privity  or  consent 
The  legislature  may  be  presumed  to  have  had  this  in  their  contem- 
plation :  ad  ea  qa<B  frequentius  acddunt  jura  adaptantur.  The  reme- 
dy against  the  fraud  of  the  tenant  given  by  the  act  is  a  stringent 
one,  and  meant  to  be  operative ;  and  if  it  were  made  a  condition  to 
the  exercise  of  this  power,  that  the  landlord  should  prove  the  privity 
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of  the  person  in  possession  of  the  goods,  it  might  be  very  difficult  to 
do  so,  or  to  ascertain  that  within  the  period  allowed  to  distrain  ;  and 
then  the  remedy  would  be  of  little  value.  Again,  if  the  gate  of  a 
field  could  not  be  broken  open  without  a  previous  request  to  open  it, 
it  may  easily  be  conceived  that  a  great  impediment  would  be  inter- 
posed, by  the  necessity  of  searching  for  and  finding  the  occupier  in 
order  to  make  a  request ;  and  as  it  rarely  happens  that  the  occupier 
of  the  field  would  be  innocent,  the  statutory  provision  is  by  no  means 
on  the  whole  unjust;  and  the  presence  of  the  peace  officer  is  a  pro- 
tection against  any  excess.  Besides,  if  the  plaintijff  were  really  inno-* 
cent  of  sill  collusion  with  the  fraudulent  tenant  or  person  placing  the 
goods  on  his  close,  he  would  have  a  remedy  against  that  person  for 
the  damage  sustained  by  the  act  of  the  landlord.  We  think  there- 
fore that  the  plea  is  good  on  general  demurrer. 

The  grounds  of  special  demurrer  are  also  insisted  on.  The  first 
ground  is,  that  the  statement  that  the  goods  were  those  of  the  tenant 
is  inconsistent  with  the  allegation  in  the  declaration,  that  they  were 
the  plaintiff's,  and  so  an  argumentative  traverse ;  and  if  the  plea 
admits  the  goods  to  be  the  plaintiff's,  then  the  right  to  distrain  did 
not  exist,  because  it  applies  only  to  cases  in  which  the  tenant  removes 
his  own  goods.  But  this  is  a  misapprehension.  The  plea  admits 
the  goods  to  be  the  plaintiff's  at  the  time  of  seizure,  and  avers  that 
they  were  the  tenant's  at  the  time  of  removal,  in  which  there  is  no 
inconsistency  whatever.  Both  may  be  perfectly  trae.  There  is, 
therefore,  no  such  dilemma  as  suggested  in  the  special  demurrer. 

From  some  passages  in  the  judgment  of  Lord  Denman,  in  the 
Queen's  Bench,  in  Fletcher  v.  ManUier^  9  Ad.  &  E.  461  (if  the  re- 
port be  correct),  it  would  appear,  that  the  difference  between  the  time 
of  removal  and  of  seizure  was  not  adverted  to ;  but  the  case  itself  is 
distinguishable,  as  the  plea  admitted  the  goods  at  the  time  of  seizure 
to  be  the  property  of  and  in  the  possession  of  the  tenant,  and  no 
color  of  title  was  given  to  the  plaintiff;  and  that  is  pointed  out  as  a 
cause  of  special  demurrer,  and  also  relied  upon  in  the  judgment 
Our  judgment  is  therefore  for  the  defendant. 

Judgment  for  the  defendant.^ 


Thomas  v.  Watkins.^ 

April  26,  1S52. 

Landlord  and  Tenant  —  Pleading 

To  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  house  »^4»f™8  ^ 
goods,  the  defendant  pleaded  that  one  Thomas  held  a  house  as  tenant  to  one  rayne,  at  a 


1  See  the  following  case.  «  7  Exchequer  Eep.  680. 
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certain  rent:  that  the  rent  was  in  arrear ;  that  the  said  goods,  being  the  goods  of  Thomis, 
were  fraadolently  and  clandestinely  conyeyed  by  him  from  his  hoose  to  prevent  a  dtstrev, 
and  were,  with  the  plaintiff's  consent,  placed  in  the  plaintiff's  hoase ;  whereupon  the  de- 
fendant, as  bailiff  or  Payne,  and  by  his  command,  seized  the  goods  as  a  distress. 

Beplication,  that  the  said  goods  were  not  the  goods  of  Thomas,  nor  were  they  fraodoleBdj 
and  clandestinely  conveyed  away  by  Thomas  to  prevent  a  distress :  — 

Semble^  that  the  replication  was  not  open  to  the  objection  of  mnltifarioasness,  bnt  that  it  wu 
a  good  answer  to  the  plea. 

Trespass  for  breaking  and  entering  the  dwelling-house  of  the 
-plaintiff,  and  for  seizing  his  goods. 

Plea,  under  the  11  Geo.  2,  c.  19,  that  one  E.  Thomas  held  a  certain 
house  as  tenant  to  one  Payne,  at  the  yearly  rent  of  65/. ;  that  the 
rent  was  due  and  in  arrear  from  Thomas  to  Payne ;  that  the  said 
goods,  being  the  goods  of  Thomas,  were  fraudulently  and  clandes- 
tinely conveyed  away  by  him  from  his  said  dwelling  house,  to  prevent 
Payne  from  distraining  them,  and  were,  with  the  consent  and  privity 
of  the  plaintiff,  placed  in  the  plaintiff's  dwelling-house ;  whereupon 
the  defendant,  as  the  bailiff  of  Thomas,  and  by  his  command,  seized 
the  said  goods  as  a  distress.  —  Verification. 

Replication,  that  the  said  goods  were  not  the  goods  of  Thomas, 
nor  were  they  fraudulently  and  clandestinely  conveyed  away  by 
Thomas  to  prevent  a  distress. 

Special  demurrer,  assigning  for  causes,  that  the  replication  was 
bad,  as  being  double  and  multifarious. — Joinder  in  demurrer. 

WilleSj  in  support  of  the  demurrer.  The  replication  is  bad  for  the 
reasons  assigned.  If  the  plaintiff  had  traversed  either  allegation,  and 
the  defendant,  on  the  trial,  were  to  fail  irf  the  proof  of  the  allegation 
so  traversed,  the  plea  would  not  be  supported.  The  replication  is 
therefore  double. 

PrideauXj  contril.  The  plaintiff  might  have  replied  de  injvrid  to 
this  plea,  as  is  clear  from  the  case  of  Bowler  v.  Nicholson^  12  A.  & 
E.  341.  There  the  plaintiff  himself  was  the  tenant,  and  the  replica- 
tion was  held  insufficient,  on  the  ground  that  the  plea  alleged  an 
authority  given  by  law,  which  was  explained  by  Patteson,  J.,  to  mean 
an  authority  which  must  be  mediately  or  immediately  derived  from 
the  plaintiff.  In  the  present  case,  the  relationship  of  landlord  and 
tenant  does  not  exist  between  the  plaintiff  and  the  defendant.  These 
parties  are  mere  strangers.  Now  the  replication  de  injurid  would 
have  put  in  issue  all  the  material  allegations  in  the  plea.  The 
plaintiff  is,  therefore,  at  liberty  to  traverse  any  one  or  more  of  the 
material  allegations.     Garten  v.  Robinson^  2  DowL  P.  C,  N.  S^  4L 

[Martin,  B.  When  a  particular  formula  is  given,  can  the  pleader 
depart  from  it  ?  In  Sutherland  v.  Ptatt^  11  M.  &  W.  206,  it  was  held 
that  a  defendant  cannot  separately  traverse  an  allegation  which  would 
be  put  in  issue  by  a  plea  of  the  general  issue.] 

In    Chadwick  v.  Herapatk,  3  C.  B.  885,  it  was  held,  that  where  a 

Elaintiff  may  reply  generally,  denying  the  whole  of  a  plea,  he  is  at 
berty  to  deny  any  part  of  it 


Digitized  by 


Google 


COURT   OF  EXCHEQUER,  1852.  491 

Tiandman  v.  Entwistle. 

[Parke,  B.  The  defendant  had  better  withdraw  his  demurrer,  and 
join  issue  upon  the  replication. 

Pollock,  C.  B.  The  inclination  of  the  opinion  of  the  court  is  in 
favor  of  the  replication.] 

WiUes  elected  to  amend  on  the  usual  terms. 


Landman  v.  Entwistle.  ^ 

May  1,  1852. 

Railway  Company  —  Engineer  —  Provisional  Committee  —  Contract 
to  pay  out  of  Funds  of  Company. 

In  an  action  by  an  engineer  against  a  provisional  committeeman  of  a  railway  company,  it 
appeared  that,  at  a  meeting  of  the  committee,  at  which  the  plaintiff  was  present,  it  was 
resolved,  *^  that  the  provisional  committee  disclaim  the  intention  of  taking  on  themselves 
any  personal  responsibility  as  regards  the  expenses  incurred  or  to  be  incurred  in  or  abont 
the  company,  and  that  no  soch  responsibility  shall  attach  to  them."  At  another  meeting, 
at  which  the  plaintiff  was  also  present,  a  resolution  was  passed,  which  contained  a  state- 
ment that  the  plaintiff  had  said  ^  that  he  would  make  no  daim  for  his  services  until  there 
should  be  sufficient  funds  of  the  company  to  meet  any  demand  he  might  be  entitled  to 
make."  The  plaintiff  stated  in  a  letter,  that  "  he  never  understood  that,  unless  the  project 
were  supcessfnl,  the  engineers  were  to  abandon  all  claim ;  but  he  did  understand,  that  the 
individtials  comprising  the  committee  were  not  to  be  held  personally  liable.'*  At  a  subse- 
quent meeting  of  the  committee,  it  was  resolved,  "  that  the  committee  bind  themselves  to 
be  answerable  to  the  extent  of  1,000/.,  to  be  applied  to  engineering  and  surveying  pur- 
poses." The  scheme  was  abandoned,  and  deposits  to  the  amount  of  4,168^  which  had  been 
received  by  the  committee,  were  returned  to  the  shareholders :  — 

Mdd,  that  the  defendant  was  not  responsible,  the  contract  being  that  the  plaintiff  should  be 
paid  out  of  such  funds  as  could  be  properly  applied  in  satisfaction  of  his  claim,  and  there 
were  no  funS  of  that  description. 

Assumpsit  for  work  and  labor,  &a     Plea,  non  assumpsit. 
At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after 
last  Hilary  term,  it  appeared  that  the  action  was  brought  to  recover 
the  sum  of  616/.  I85.  4rf.,  claimed  by  the  plaintiff  for  his  services  as 
the  engineer  of  a  projected  railway  company,  called  the  Kentish  Rail- 
way Company,  of  which  the  defendant  was  one  of  the  provisional 
committee.     On  the  p?urt  of  the  plaintiff  the  following  documentary 
evidence  was  adduced.     On  the  7th  of  October,  1844,  the  plaintiff 
wrote  to  the  secretary  of  the  company  as  follows: — "  Having  now 
made  all  the  necessary  trials,  sections,  and  inspections  of  the  country 
along  the  line  between  Gravesend  and  the  proposed  western  terminus, 
I  think  it  desirable  that  no  time  should  be  lost  in  caUing  a  meeting 
of  the  committee,  in  order  that  they  may  adopt  the  necessary  mea- 
sures for  providing  the  funds  indispensably  required  for  carrying  on 
the  final  surveys,  and  completing  the  parUamentary  documents. 
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At  a  meeting  of  the  committee  of  management  on  the  17th  of 
October,  1844,  at  which  the  plaintiff  was  present,  it  was  **  Resolved, 
that  Messrs.  Lake  &  Co.  be  requested  to  forward  the  survey  in  such 
manner  as  may  be  found  advisable,  Colonel  Landman  (the  plaintiff) 
stating  that  he  would  render  every  assistance  in  his  power,  and  that 
he  would  make  no  claim  for  his  per^nal  services,  or  for  those  of  his 
assistant,  Mr.  Pinhorn,  until  there  should  be  sufficient  funds  of  the 
company  to  meet  any  demand  he  might  be  entitled  to  make." 

At  a  meeting  of  the  committee  of  management  on  the  29th  of 
October,  1844,  one  of  the  resolutions  was  as  follows :  "  And  it  ap- 
pearing to  the  committee  that  it  is  absolutely  necessary  to  f»t>vide  a 
fund,  in  order  that  the  surveys  of  the  line  may  be  immediately  pro- 
ceeded with,  ilfwas  (on  the  motion  of  Mr.  Entwistle)  —  Resolved, 
that  the  committee  bind  themselves  to  be  answerable  to  the  extent 
of  1,000/.,  to  be  applied  to  engineering  and  surveying  purposes." 

At  a  meeting  of  the  committee  of  management  on  the  18th  of  No- 
vember, 1844,  after  stating  that  negotiations  had  been  entered  into 
with  the  South  Eastern  Raiilway  Company,  to  carry  into  effect  the 
projected  Kentish  Railway,  it  was  resolved,  "  That,  having  now  an 
assurance  from  the  South  Eastern  Railway  Company  that  they  will 
endeavor  to  obtain  the  authority  of  parliament,  and  that,  if  author- 
ized by  parliament,  they  will  construct  a  line  of  railway  through 
North  Kent  to  Canterbury,  similar  in  its  general  course  to  that  pro- 
posed by  this  company ;  and  having  an  engagement  from  them  to 
reimburse  to  this  committee  the  expenses  hitherto  incurred,  this  com- 
mittee are  of  opinion  that  it  is  expedient  that  the  Kentish  Railway 
Company  should  withdraw  from  this  undertaking  in  favor  of  the 
South  Eastern  Railway  Company." 

At  a  meeting  of  the  provisional  committee  on  the  28th  of  Novem- 
ber, 1844,  at  which  the  defendant  was  present,  one  of  the  resolutions 
was  "  That  B.  Greene,  J.  Blyth,  John  Entwistle  (the  defendant),  the 
trustees  for  this  company,  be  a  committee  for  determining  and  settling 
the  liabilities  of  this  company,  and  for  receiving  from  the  South  East- 
em  Railway  Company,  under  the  arrangement  entered  into  with 
them,  the  money  requisite  for  discharging  such  liabilities." 

On  the  18th  of  November,  1844,  the  solicitors  of  the  Kentish  Rail- 
way Company  wrote  to  the  plaintiff  as  follows  — "  We  are  desired 
by  the  committee  of  management  to  inform  you  that  they  have  made 
arrangements,  by  means  of  which  their  projected  line  of  railways 
through  North  Kent  to  Canterbury  will  be  executed  by  the  South 
Eastern  Railway  Company,  and  to  request  that  you  will  furnish  them, 
as  early  as  possible,  with  a  statement  of  the  expenses  incurred  on  the 
authority  of  the  committee  in  reference  to  the  Kentish  Railway." 

tOn  the  part  of  the  defendant,  the  following  documents  were  given  in 
evidence :  —  At  a  meeting  of  the  provisional  committee  on  the  12th  of 
August,  1844,  to  which  the  defendant  was  a  parU',  and  at  which  the 
plaintiff  was  present,  one  of  the  resolutions  was,  ^^  That  the  provisional 
committee  disclaim  the  intention  of  taking  on  themselves  any  personal 
responsibility  as  regards  the  expenses  incurred,  or  to  be  injured,  in 
or  about  the  company,  and  that  no  such  responsibility  shall  attach  to 
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them."  Another  of  the  resolutions  at  the  same  meeting  was, "  That 
it  be  a  recommendation  to  the  committee  of  management  to  endea- 
vor to  secure  the  valuable  services  of  J.  Locke,  Esq.,  the  eminent  en- 
gineer, in  addition  to  those  of  Colonel  Landman,  the  original  projector 
of  the  railway,  it  being  clearly  understood  that  neither  of  those  gen- 
tleman shall  have  any  personal  claim  against  any  member  of  the  pro- 
visional committee.'* 

On  the  9th  of  October,  1844,  the  solicitors  of  the  company  wrote 
to  the  plaintiff,  inquiring  whether  the  survey  of  the  line  was  not  inclu- 
ded in  his  "  engagement  to  the  committee  not  to  make  any  charge 
unless  the  project  succeeded  ; "  and  on  the  11th  of  October,  the  plain- 
tiff wrote  in  answer :  "  I  never  understood  that,  unless  the  project 
were  successful,  the  engineers  were  to  abandon  all  claim ;  but  I  did 
understand  that  the  individuals  comprising  the  committee  were  not 
to  be  held  personally  liable.  I  am  perfectly  ready  to  continue  to  de- 
vote my  time  and  attention  to  the  perfecting  of  the  survey,  and  get- 
ting up  of  the  parliamentary  documents,  without  making  any  charge 
for  the  same  until  sufficient  funds  may  have  been  collected." 

The  scheme  was  abandoned  in  pursuance  of  the  arrangement  en- 
tered into  with  the  South  Eastern  Railway  Company,  and  the  depo- 
sits on  shares,  which  amounted  to  4,168/.,  were  returned  to  the  sub- 
scribers. It  was  submitted  on  the  part  of  the  defendant,  that,  under 
the  above  circumstances,  he  was  not  liable,  inasmuch  as  the  contract 
was  that  the  plaintiff  should  be  paid  out  of  the  profits  of  the  under- 
taking. The  learned  judge,  being  of  that  opinion,  directed  a  nonsuit, 
reserving  leave  for  the  plaintiff  to  enter  a  verdict  for  him,  if  the  court 
should  be  of  opinion  that  he  was  entitled  to  recover. 

A  rule  nisi  having  been  obtained  accordingly, 

The  Attorney' General  (Hoggins  and  Smythies  with  him),  showed 
cause.  The  plaintifi*  was  cognizant  of  the  resolutions  of  the  12th  of 
August,  1844,  and  consented  to  act  on  those  terms ;  consequently  he 
has  no  remedy  against  the  individual  members  of  the  provisional 
committee.  It  will  probably  be  argued,  that  the  deposits  on  shares 
were  intended  to  form  a  fund  available  for  all  necessary  expenses,  and 
that  the  charges  for  engineering  are  of  that  description.  But  it  is 
clear  that  the  deposits  were  not  a  fund  out  of  which  the  plaintiff  was 
ultimately  to  be  paid.  They  were  intended  to  provide  for  petty  cash 
expenses,  necessarily  incident  to  the  promotion  of  the  scheme,  and 
were  never  designed  to  include  heavy  charges,  such  as  those  of  the 
surveyor  or  engineer.  The  shareholders  were  entitled  to  have  their 
deposits  returned  as  soon  as  the  undertaking  was  abandoned ;  Ash- 
pitel  V.  Sercombey  5  Exch.  147 ;  therefore  there  was  no  fund  available 
for  the  plaintiff's  claim.  The  letter  of  the  18th  of  November,  in  which 
the  solicitors  of  the  company  request  the  plaintiff  to  furnish  them 
"  with  a  statement  of  the  expenses  incurred  on  the  authority  of  the 
committee,"  cannot  create  any  liability  when  none  previously  existed, 
Higgins  V.  Hopkins^  3  Exch.  163,  is  distinguishable  ;  for  in  that  case 
there  was  no  agreement  that  the  acting  committee  should  not  be 
responsible ;  and  it  was  a  question  for  the  jury,  whether,  under  the 
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circumstances,  the  plaintiff  and  defendant  meant  to  contract  on  the 
footing  of  a  personal  liability  of  the  defendant,  either  alone  or  as  a 
member  of  the  acting  committee,  or  on  the  credit  of  the  funds.  Here 
there  is  an  express  stipulation  that  the  provisional  committee  shall 
not  be  personally  liable,  and  the  contract,  which  is  merely  conditionaly 
to  pay  out  of  the  funds,  was  never  rendered  absolute  by  the  receipt 
of  funds. 

[Parke,  B.  The  term  "funds"  does  not  mean  "  deposits,"  but  the 
funds  of  the  company  when  formed.] 

The  court  then  called  on 

A.  Cockbum^  Bramwell,  and  Wilkinson,  to  support  the  rule.  The 
question  is,  what  was  the  contract  between  the  parties ;  and  that  is 
to  be  collected  from  the  correspondence  and  the  resolutions  of  the 
committee.  The  resolution  of  the  12th  of  August,  in  which  the  com- 
mittee "  disclaim  the  intention  of  taking  on  themselves  any  personal 
responsibility,"  is  explained  by  the  resolution  of  the  17th  of  October, 
in  which  the  plaintiff  says  that  he  will  make  no  claim  "  until  there 
should  be  sufficient  funds  of  the  company  to  meet  any  demand  he 
might  be  entitled  to  make."  He  never  intended  to  release  the  com- 
mittee from  all  obligation,  but  only  that  they  should  not  be  personally 
responsible  if  there  were  funds  to  satisfy  his  claim.  That  such  was 
the  plaintiff's  meaning  is  evident  from  his  letter  of  the  11th  of  Octo- 
ber, in  which  he  says,  "  I  never  understood,  that,  unless  the  project 
was  successful,  the  engineers  were  to  abandon  all  claim  ;  but  I  did 
understand  that  the  individuals  comprising  the  committee  were  not 
to  be  held  personally  liable."  According  to  the  true  construction  of 
these  documents,  the  meaning  of  the  parties  was,  that  the  provisional 
committee  should  not  be  liable  at  all  events,  but  that  as  soon  as  suffi- 
cient funds  were  collected  the  plaintiff  should  be  entitled  to  enforce 
his  claim.  The  right  to  payment  was  not  to  be  contingent  on  the 
final  completion  of  the  company,  but  only  on  sufficient  funds  being 
obtained.  Then,  were  there  available  funds  ?  It  is  submitted  that 
there  were.  The  plaintiff  was  not  bound  to  consider  the  liabilities 
of  the  provisional  committee  to  the  shareholders  in  respect  of  deposits, 
but  immediately  funds  came  to  their  hands  they  were  liable  to  pay. 

Parke,  B.  The  rule  must  be  discharged.  It  is  clear  that  the 
plaintiff  undertook  to  do  the  work,  not  upon  a  contract  with  the  pro- 
visional committee,  but  looking  to  the  chance  of  the  scheme  succeed- 
ing, and  of  there  being  funds  available  for  the  payment  of  his  claim. 
The  plaintiff's  letter,  of  the  11th  of  October,  shows  that  there  was 
no  contract  on  the  part  of  the  provisional  committee,  that  he  should 
be  paid  at  all  events.  In  the  majority  of  cases  of  this  kind,  the  con- 
tract is  that  the  party  shall  look  only  to  the  funds  of  the  company, 
and  not  to  the  responsibility  of  the  individuals  who  manage  it 

Platt,  B.  I  am  of  the  same  opinion.  This  action  cannot  be 
maintained,  unless  there  was  a  personal  responsibility  on  the  part  of 
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the  defendant  to  pay  the  plaintiff.  But,  by  the  resolution  of  the  12th 
of  August,  the  provisional  committee  distinctly  repudiate  any  per- 
sonal liability ;  and  it  appears  from  the  resolution  of  the  17th  of  Oc- 
tober, that  the  plaintiff  agreed  to  make  no  claim  for  his  services  "  until 
there  should  be  sufficient  funds  of  the  company  to  meet  any  demand 
he  might  be  entitled  to  make."  That  must  surely  mean  sufficient 
funds  of  that  description  which  the  committee  could  properly  apply 
in  satisfaction  of  the  plaintiff's  claim.  Now,  the  sum  of  4,168/., 
which  consisted  of  deposits,  was  not  a  fund  of  that  description  ;  for, 
on  the  abandonment  of  the  scheme,  all  the  depositors  were  entitled 
to  call  for  repayment  of  their  deposits,  the  consideration  upon  which 
their  duty  to  pay  was  founded  being  at  an  end.  ^The  sum  in  ques- 
tion, therefore,  was  not  available  in  satisfactioiT  of  the  plaintiff's 
demand,  and  there  were  no  funds  out  of  which  he  was  entitled  to  be 
paid. 

Martin,  B.  I  am  of  the  same  opinion.  The  case  has  been  put 
to  us  much  in  the  same  way  that  a  counsel  puts  a  case  to  a  jury. 
He  tells  them  that  the  plaintiff  has  done  the  work,  and  that  he  is 
entitled  to  be  paid  for  it ;  and  laying  aside  the  documents  upon  which 
the  contract  is  founded,  he  calls  upon  the  jury,  and  frequently  with 
success,  to  infer  a  contract  which  renders  the  defendant  liable.  The 
answer  is,  that  the  true  contract  between  the  parties  must  be  looked 
at  for  the  purpose  of  ascertaining  with  whom  the  liability  rests.  Now, 
in  this  case,  was  there  any  obligation  on  the  part  of  the  provisional 
committee  to  go  on  with  the  scheme  ?  There  certainly  was  nol. 
They  were  at  liberty  in  that  respect  to  act  as  they  pleased,  and  the 
engineer  had  no  right  to  compel  them  to  go  on.  He  took  the  chance 
of  payment  provided  the  scheme  succeeded,  in  which  case  he  would, 
no  doubt,  have  been  paid  out  of  the  profits. 

Pollock,  C.  B.  I  agree  with  the  rest  of  the  court  that  there  is  no 
foundation  for  setting  aside  the  nonsuit. 

Rule  discharged. 


Humphreys  and  another  v.  Pearce.^ 

April  22,  1852. 

ArbitrcUion—When  Award  Good  though  no  Specific  Finding  on 

Each  Issue. 

Where  matters  in  difference  in  a  cause  involving  several  issues  are  referred  to  arbitration,  the 
costs  of  the  cause  to  abide  the  event,  the  award  Is  good  notwithstanding  there  is  no  specific 
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finding  on  each  issue,  if  it  appear  by  necessary  intendment  that  the  arbitrator  has  disposed 

of  all  the  issues :  — 

Semble^  that  it  is  otherwise,  where  the  reference  is  of  the  cause  and  also  of  matters  in  differ- 
ence. 

This  was  an  action  of  debt,  to  recover  the  sum  of  149i  175.  6A 
for  the  keep  of  horses,  standing  of  carriages,  &c.  The  declaration 
contained  several  indebitatus  counts,  to  which  the  defendant  pleaded, 
first,  except  as  to  42/.,  never  indebted  ;  secondly,  except  as  to  42L  a 
set-off;  thirdly,  except  as  to  42/.  payment ;  fourthly,  as  to  42/L,  pay- 
ment of  42/.  Is,  into  court,  and  no  damages  ultra.  The  plaintiiis 
took  the  money  out  of  court,  and  denied  the  set-off  and  payment 
After  issues  joined^  all  matters  in  difference  in  the  cause  were  referred 
to  an  arbitrator,  the  costs  of  the  cause  and  of  the  reference  and  award 
to  abide  the  event  The  arbitrator  awarded  de  prcemissis  as  follows : 
"  I  do  award  and  order  that  the  said  J.  Pearce  shall  and  do  pay  or 
cause  to  be  paid  to  the  said  R.  Humphreys  and  I.  Humphreys  the 
sum  of  84/.  145.  2d.  over  and  above  the  sum  of  42/.  paid  into  court  by 
the  said  J.  Pearce ;  which  I  do  adjudge  and  award  to  be  due  from 
the  said  J.  Pearce  to  the  said  R.  Humphreys  and  J.  Humphreys,  for 
and  upon  the  matters  in  difference  to  me  referred  as  aforesaid." 

G.  Atkinson  moved  to  set  aside  the  award,  on  the  ground  that  it 
was  not  final.  The  arbitrator  ought  to  have  found  specifically  on 
each  issue.  It  is  consistent  with  thia  general  finding,  that  the  arbi- 
trator has  considered  only  the  causes  of  action  mentioned  in  the  de- 
claration, without  reference  to  the  defendant's  claim  by  way  of  set-o£ 
There  should  have  been  a  distinct  finding  on  that  issue,  so  as  to  ena- 
ble the  plaintiffs,  if  necessary,  to  plead  it  in  bar  to  a  cross  action  for 
the  subject-matter  of  the  set-off.  It  is  also  consistent  with  this  award 
that  the  defendant  proved  the  plea  of  payment,  which  would  entitle 
him  to  the  costs  of  the  issue. 

[Parke,  B.  The  sum  is  awarded  to  be  due  in  respect  of  all  the 
matters  referred.  If  the  reference  had  been  of  "  all  matters  in  diffe- 
rence between  the  parties  to  the  cause,"  there  would  be  ground  for 
arguing  that  the  award  was  bad ;  for  the  sum  might  have  been 
awarded  in  respect  of  matters  in  difference  only.] 

In  Kilburn  v.  Kilbum,  13  M.  &  W.  671,  where  the  declaration  con- 
tained several  counts,  it  was  held,  that  non  assumpsit  raised  a  dis- 
tinct issue  upon  each  count,  which  the  arbitrator  was  bound  to 
decide. 

[Parke,  B.  That  was  a  reference  of  the  cause  and  also  of  all 
matters  in  difference ;  and  the  arbitrator  merely  awarded  that  the 
defendant  was  indebted  to  the  plaintiff  in  a  certain  sum ;  but  whe- 
ther that  was  the  sum  for  which  the  action  was  brought,  or  whether 
it  was  a  matter  in  difference  ultra  the  action,  did  not  appear ;  so  that 
there  was  no  means  of  taxing  the  costs  of  the  action.  Here  the  ar- 
bitrator finds  that  the  plaintiff  are  entitled  to  a  certain  sum  upon  all 
the  causes  of  action.] 

Brooks  V.  Parsons^  1  D.  &  L.  691,  was  a  reference  of  the  cause 
only ;  and  Patteson,  J.,  held,  that  *Hhe  direction  to  an  arbitrator  to 
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find  a  verdict,  meant  that  he  must  find  one  according  to  law^,  that  is, 
specifically  upon  each  issue." 

[Martin,  B.  In  Russell  on  Arbitration,  p,  348,  it  is  said,  "  In  one 
case.  Cooper  v.  Langdon,  9  M.  &  W.  60,  where  there  were  several 
special  inconsistent  pleas,  the  court  treated  the  awarding  a  general 
verdict  for  the  defendant  as  a  finding  on  aU  the  issues  in  his  favor ; 
and  in  a  very  recent  case,  Parke,  B.,  said,  that  awarding  a  general 
verdict  for  the  plaintiff  means  a  verdict  on  aU  the  issues.  Dresser  v. 
Slansfield,  14  M.  &  W.  822.  The  distinction  is,  where  the  reference 
is  of  the  cause  only,  and  where  it  is  of  the  cause  and  also  of  matters 
in  difference."] 

Pollock,  C.  B.  There  will  be  no  rule.  In  my  opinion,  some  of 
the  cases  on  this  point  cannot  be  sustained.  The  correct  principle  is, 
that,  if  there  be  a  reference  of  a  cause  involving  several  issues,  and  it 
can  be  discovered  upon  the  award  that  every  issue  must  have  been 
considered  by  the  arbitrator,  that  is  sufficient,  without  a  specific  find- 
ing on  each.  Therefore,  if  an  arbitrator,  as  here,  directs  that,  upon 
the  whole  matters  in  difference  in  the  action,  the  plaintiff  is  entitled  to 
a  certain  sum,  that  disposes  of  all  the  issues. 

Parke,  B.  In  this  case,  by  necessary  intendment,  there  is  a  find- 
ing upon  every  issue ;  for  the  arbitrator  awards  that  84/.  14^.  2d.  is 
duein  respect  of  the  matters  referred,  over  and  above  the  42/.  paid 
into  court  That  disposes  of  the  issues  on  the  pleas  of  payment  and 
set-off;  for  if  the  defendant  had  proved  a  set-off  and  payment  beyond 
the  42/.,  the  arbitrator  could  not  have  found  that  84/.  14*.  2d.  was 
due.  The  set-off  is  only  material  as  a  matter  in  difference  in  the 
cause ;  and  the  question,  whether  the  defendant  had  a  set-off,  will 
depend  upon  the  sum  which  is  awarded  to  the  plaintiffs ;  therefore, 
the  arbitrator  must  have  found  both  the  pleas  in  the  negative,  for 
otherwise  the  plaintiffs  could  not  be  entitled  to  84/.  145.  2d.  beyond 
the  sum  paid  into  court.  It  is  enough  to  '§ay  that  it  appears,  by 
necessary  intendment,  that  all  the  issues  are  disposed  of.  I  am 
inclined  to  think  that  the  case  Brooks  v.  Parsons  would  not  have 
been  decided  by  my  brother  Patteson  in  the  same  manner  at  the 
present  day. 

Martin,  B.  I  am  of  the  same  opinion.  Brooks  v.  Parsons  was 
decided  in  the  year  1843,  and  may  now  be  considered  as  overruled 
by  no  less  than  three  cases.  There  is  Wilcox  v.  Wilcox,  4  Exch.  501, 
in  this  court,  which  adopts  the  principle  of  the  decision  of  my  bro- 
ther Earle  in  Hobson  v.  Stewartj  4  I).  &  L.  589 ;  and  there  is  the 
case  of  Phillips  v.  Hiffgins,  2  L.  M .  &  P.  355,  in  which  my  brother 
Wightman  expressed  his  opinion,  that,  where  there  is  a  reference  of 
a  cause  only,  the  award  is  good,  notwithstanding  there  is  no  specific 
finding  on  each  issue,  if  it  appear  by  reasonable  intendment  that  the 
arbitrator  has  determined  all  the  issues  in  the  plaintiff's  favor.  Tam 
glad  it  has  been  so  decided,  because  it  is  clear  that,  when  an  arbitra- 
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tor  finds  that  the  plaintiff  is  entitled  to  a  certain  sum,  he  must  mean 
"  upon  all  the  issues  joined  in  the  cause." 

Ruie  refused. 


Crouch  v.  The  LiONi)ON  and  North-Western  Railway  Company.^ 

April  28,  1852. 

(Carriers  —  Notice  of  Limited  Responsibility  —  Pleading  —  ArgU' 
menlative  Denial  of  Bailment. 

To  an  action  on  the  case,  in  which  the  declaration  stated  that  the  defendants  were  common- 
carriers,  and  that  they  received  from  the  plaintiff,  as  such  common-carriers,  a  certain  pack- 
age, to  be  safely  earned  and  to  be  delivered  for  him  at  a  place  mentioned,  and  that  the  de- 
fendants did  not  safely  carry  the  package,  but  that  through  their  negligence  it  was  lost; 
the  defendants  pleaded  that,  at  the  time  they  received  the  package,  they  gave  the  plaintiff 
notice  that  they  would  not  be  responsible  for  packages  of  a  particular  description,  under 
which  this  particular  package  fell,  unless  their  contents  were  declared ;  and  that  the  con- 
tents of  this  package  were  not  declared ;  and  that  the  defendants  did  not  consent  to  be 
responsible  contrary  to  the  terms  of  such  notice.    Verification :  — 

JEZeU,  that  the  plea  amounted  to  an  argumentative  denial  of  the  bailment  as  alleged  in  the 
declaration. 

Case.  The  first  count  of  the  declaration  stated,  that  the  defend- 
ants were  common-carriers  of  goods  for  hire,  from  Liverpool  to  Dub- 
lin ;  and  that  the  plaintiff,  on  &c.,  caused  to  be  delivered  to  the 
defendants,  as  such  common-carriers  as  aforesaid,  and  the  defendants, 
as  such  common-carriers,  received,  a  package  containing  divers  goods, 
to  wit,  &c.,  to  be  safely  and  securely  carried  and  conveyed  by  the 
defendants  for  the  plaintiff,  from  London  to  Dublin,  and  at  the  said 
last-mentioned  place  to  be  delivered  by  the  defendants  for  the  plain- 
tiff, within  a  reasonable  time  in  that  behalf;  and  that  it  thereupon 
became  the  duty  of  the  defendants  safely  and  securely  to  carry  and 
keep  the  package.  Breach,  that  the  defendants  did  not  safely  and 
securely  carry  the  package ;  but  that,  through  their  negligence,  the 
package  and  its  contents  were  lost 

Plea,  that,  at  the  time  when  &c.,  the  defendants  gave  notice  to  the 
plaintiff  that  they  would  not  carry  any  package  containing  several 
packages  collected  from  different  parties,  and  addressed  to  and  in- 
tended for  several  different  parties,  although  inclosed  in  one  package 
and  addressed  to  one  party,  unless  the  addresses  on  the  inclosed 
packages  and  their  contents  were  declared;  and  further,  that  the 
defendants  would  not  be  responsible  for  any  such  package  or  the 
contents,  unless  such  declaration  should  be  made,  and  the  particulars 
declared ;  and  that  the  defendants  carried  on  their  business  on  the 
terras  contained  in  the  said  notice ;  that  the  package  inclosed  three 
parcels,  received  by  the  plaintiff  from  three  different  parties ;  and  the 
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parcels  were  addressed  to  and  intended  for  three  different  parties ;  and 
that  the  fact  that  the  package  contained  such  parcels  was  not  de- 
clared to  the  defendants ;  and  that  the  defendants  received  the  pack- 
age on  the  terms  of  the  notice,  which  the  plaintiff  well  knew ;  and 
that  the  defendants  never  consented  to  subject  themselves  to  any 
responsibility  contrary  to  the  terms  of  the  said  notice.  Verification. 
Special  demurrer,  assigning,  amongst  other  causes,  that  the  plea 
denied  argumentatively  that  the  package  was  delivered  to  and  re- 
ceived by  the  defendants  as  common-carriers.    Joinder  in  demurrer. 

J.*  Brown,  in  support  of  the  demurrer,  contended  that  the  plea 
clearly  amounted  to  an  argumentative  traverse  of  the  bailment  as 
stated  in  the  declaration ;  and  he  cited  Shaw  v.  York  and  North  Mid" 
land  Railway  Company,  13  Q.  B.  347,  to  show  that,  where  such  an 
alleged  bailment  was  traversed,  and  it  having  been  proved  at  the 
trial  that  the  chattel  bailed  was  made  subject  to  a  condition  not  com- 
plied with,  it  was  held  that  the  allegation  was  not  sustained ;  that  in 
Wyld  V.  Pickford,  8  M.  &  W.  443,  the  notice  differed  from  that  in  the 
present  case;  and  that,  although  the  objection  was  taken  to  a  plea  of 
its  being  argumentative,  the  objection  was  held  to  be  answered  by 
the  fact,  that  the  defendants  there  did  not  by  the  terms  of  their  no- 
tice stipulate  to  carry  goods  of  any  description  unless  insured.  He 
also  relied  upon  Austin  v.  Manchester,  Slieffield,  8rc.  Railway  Com- 
pany,  20  Law  J.  Rep.  (n.  s.)  Q.  B.,  440 ;  s.  c.  5  Eng.  Rep.  329,  as  being 
in  point.      The  court  then  called  upon 

Atherton  to  support  the  plea ;  and  he  endeavored  to  distinguish  the 
case  from  that  of  Shaw  v.  York  and  North  Midland  Railway  Compa- 
ny.   But 

The  Court  were  most  clearly  of  opinion,  that  the  objection  to  the 
plea  was  good,  and  that  the  plaintiff  was  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


Burton  v.  White  and  another. 

April  26,  1852. 

Devise  —  Estate  — •  Local  Description — •  Fee  Simple. 

A  testator  by  his  will  (made  before  the  passing  of  the  7  Will.  4,  &  1  Vict.  c.  26),  devised  as 
follows: — "  I  give  and  bequeathe  to  my  son  J.  W.  all  that  fiEurm  or  estate  I  bought  of  Mr. 

I  7  Exchequer  Bep.  720. 
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B.,  of  London,  containing  about  twenty  acres,  situate  at  the  Qainton,  in  the  parish  of  H, 
in  the  county  of  S^  and  in  the  occupation  of  myself,  mf  son  G.  W,  and  W.  J. : " — 

Hddj  that  the  son  took  an  estate  in  fee-simple  in  the  property. 

This  was  a  special  case,  directed  by  a  decree  of  Vice-Chanoellor 
Knight  Bruce,  nAde  in  a  suit  in  which  William  Burton  was  plaindfl^ 
and  John  White  and  Sally  Powers  were  defendants,  for  the  opinion 
of  this  court  upon  the  following  devise,  contained  in  the  will  of 
Aaron  White,  dated  the  17th  day  of  July,  1820. 

The  testator,  by  his  said  will,  which  was  duly  executed  as  by  law 
was  then  required  for  the  devise  of  freehold  estates  (amongst  other 
things),  devised  as  follows  :  —  "I  give  and  bequeathe  to  my  son,  John 
White,  all  that  farm  or  estate  I  bought  of  Mr.  Bradley,  of  Lfondon, 
containing  about  20  acres,  situate  at  the  Quinton,  in  the  parish  of 
Hales  Owen,  in  the  county  of  Salop,  and  in  the  occupation  of  myself^ 
my  son  George  White,  William  Read,  Benjamin  Yates,  and  William 
Jones." 

The  testator,  at  the  date  of  his  will,  and  at  tjie  time  of  his  death, 
was  seised  in  fee-simple  in  possession  of  the  property  mentioned  in 
the  above  devise,  the  fee-simple  of  which  he  had  purchased  of  the 
said  Mr.  Bradley,  and  he  continued  seised  thereof  to  the  time  of  bis 
death  (which  took  place  on  the  23d  of  May,  1822),  without  having 
altered  or  revoked  his  said  wilL 

The  question  for  the  opinion  of  the  court  was,  what  estate  the 
said  John  White  took  in  the  property  in  the  said  will  of  the  said  tes- 
tator, described  as  &cc, 

Phipson  for  the  plaintiff.  It  is  submitted  on  the  part  of  the  plain- 
tiff, that  the  devise  in  question  does  not  operate  to  pass  a  fee  in  the 
Eroperty  therein  mentioned ;  but  that  John  White  took  an  estate  for 
fe  only.  The  word  "  estate,"  which  is  to  be  found  in  this  claose, 
has  reference  merely  to  the  local  description  of  the  property.  The 
words  used  are  not  "  all  my  estate,"  but  "  all  that  farm  or  estate." 

[Parke,  B.  It  means  all  that  estate  which  becfime  mine  by  pur- 
chase. I  think  you  will  have  some  difficulty  in  distinguishing  this 
case  from  that  of.  Gardner  v.  Harding,  3  Moore,  565,  where  the  words 
of  the  will  were,  "  I  bequeathe  to  my  brother  my  freehold  estate,  con- 
sisting of  thirty  acres  of  land,  more  or  less,  with  the  dweUing-bonse, 
and  all  erections  on  the  said  farm,  situate  at  8.,  in  the  county  of  M., 
now  in  the  occupation  of  J.  G. ; "  and,  although  the  words  there  were 
strongly  descriptive  of  the  corpus  of  the  property,  still*  they  were  held 
to  pass  an  estate  in  fee-simple. 

Martin,  B.  We  lately  had  a  similar  case  in  this  court,  of  Doe  d. 
Pottow  V.  Fricker,  6  Exch.  510 ;  s.  c.  5  Eng.  Rep.  443,  in  which  a  like 
decision  was  come  to.] 

The  case  first  referred  to  may  be  distinguishable,  on  the  ground 
that  the  word  "  my  "  is  there  used  instead  of  "  that"  If  the  words 
here  had  been  "  all  that  estate  "  I  bought  of  Mr.  B.,  it  may  be  con- 
ceded they  would  have  passed  the  fee.  Bailis  v.  Gale,  2  Ves.  sen.  48. 
But  the  word  estate  is  clearly  used  as  synonymous  with  "  faurm," 
which  is  not  intended  to  describe  the  interest  of  the  testator,  but 
merely  the  locality  of  the  property. 
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[Parke,  B.,  referred  to  Roe  d.  Child  v.  Wright,  7  East,  259.] 

In  Doe  d.  Clarke  v.  Clarke^  1  Cr.  &  M.  39,  the  word  "  property  " 

was  held  not  to  have  such  an  effect.     Doe  d.  Norris  v.  Tucker,  3  B. 

&  Ad.  473,  is  in  the  plaintiff's  favor,  and  Doe  d.  Lean  v.  Lean,  1  Q. 

B.  229,  very  strongly  so.     And  in  Doe  d.  Burton  v.  White,  1  Exch. 

526,  it  was  held  that  the  word  "  estate  "  did  not  necessarily  pass  the 

fee. 

Karslake  appeared  for  the  defendant  White,  and  Hayes  for  the 
other  defendant,  but  they  were  n6t  called  upon  by  the  Court 

Pollock,  C.  B.  I  am  clearly  of  opinion  that  John  White  took 
an  interest  in  fee-simple  in  the  property  mentioned  in  this  clause  of 
the  will.  It  is  not  necessary  to  give  an  elaborate  judgment.  Although 
this  will  was  made  before  the  passing  of  the  Wills  Act,  7  Will.  4  & 
1  Vict,  c  26,  I  am  not  by  any  means  disposed  for  that  reason  to  put 
a  different  construction  upon  the  words  here  used.  The  word  "  estate  " 
'  has  so  far  a  technical  meaning  as  to  pass  the  fee,  and  the  court  will 
give  it  that  effect  if  they  are  of  opinion  that  such  was  the  testator's 
intention.  And  I  am  clearly  of  opinion  that  the  word  "  estate  "  was 
so  used  here  by  the  testator.  I  agree  with  an  observation  which  fell 
from  my  Brother  Martin  in  the  course  of  the  argument,  that  although 
it  may  be  difficult  to  reconcile  all  the  cases  upon  this  point,  there  is 
no  necessity  to  do  so  here.  I  am  glad  that  I  am  not  unable  to  give 
an  opinion  which  is  agreeable  to  the  intention  of  the  testator.  I 
therefore  think  that  we  ought  to  certify  to  the  Vice- Chancellor  that 
the  party  in  question  took  the  fee-simple. 

^  Parke,  B.  I  am  of  the  same  opinion.  It  is  very  desirable  that 
effect,  if  possible,  should  be  given  to  every  word  which  a  testator  has 
used.  Now  the  word  "  estate "  is  sufficient  to  pass  the  whole  inte- 
rest a  testator  has  in  the  subject-matter,  unless  it  be  controlled  by 
other  words  in  the  will,  so  as  to  require  it  to  be  considered  as  merely 
descriptive  of  the  corpus  of  the  property  disposed  of  by  the  will.  In 
Gardner  v.  Harding,  3  Moore,  565,  the  words  of  the  will  were  held 
to  pass  an  estate  in  fee-simple  ;  and  that  case  is  hardly  distinguisha- 
ble from  this,  only  that  here  the  word  "  farm  "  is  introduced  in  con- 
junction with  the  word  "  estate."  So  in  Roe  d.  Child  v.  Wrightj  7 
East,  259,  the  words  "  all  my  estate,  lands,  &c.,  known  and  called  by 
the  name  of  the  Coal  Yard,  in  the  parish  of  St.  Giles,  London," 
carried  the  fee,  there  being  no  other  words  which  restrained  them,  so 
as  to  require  the  term  "estate"  to  be  construed  as  descriptive  of 
locality  only.  The  mere  position  of  the  words,  without  anything 
else,  makes  no  difference.  I  do  not  think  it  possible  to  distinguish 
this  case  from  those  where  the  word  "  my  "  is  to  be  found.  The  lan- 
guage here  is  equivalent  to  that.  The  courts  are  not  in  the  habit  of 
neglecting,  if  possible,  to  give  full  effect  to  any  word  used,  and  I  am 
clearly  of  opinion  that  the  testator  here  intended  to  pass  his  whole 
interest  in  this  land. 
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Platt,  B.,  concurred. 

Martin,  B.  I  am  also  of  the  same  opinion.  I  think  it  is  not 
necessary  to  refer  to  the  cases  upon  thb  subject,  as  it  is  perfectly 
clear  that  the  testator  intended  to  give  all  his  interest  in  this  property 
to  John  White.     Therefore  the  fee  passes  under  this  wilL 

Certificate  accordingly. 


Ward  t^.  Broomhead  and  another.^ 

Kay  8,  1852. 

Judgment — Execution —  Discharge  of  Judgment  Debtor  —  Action  on 
Judgment  —  Entry  of  Satisfaction  on  RolL 

The  plaintiff  having  recorered  jodfi^ent  in  an  action  agunst  two  defendants,  issaed  two  cob- 
carrent  writs  of  ca,  $a.  thereon,  and  the  defendants  were  taken  in  execution,  bat  were  ds- 
chared  by  the  plaintiff's  attorney,  upon  their  makinp^  an  arrangement  for  the  payxnent  of 
the  debt.  The  phiintiff  afterwards  issued  a  writ  oi  fi.  fcL  for  the  balance  of  the  original 
debt,  and  the  goods  of  one  of  the  defendants  were  seized  j  but,  upon  pajrmeot  of  a  certain 
sum  under  protest,  the  goods  were  released.  A  rule  niu  was  afterwanis  obtained  by  the 
defendant  to  procure  a  retnm  of  this  money,  on  the  ground  that  the  original  debt  was 
barred  by  the  defendants'  discharge  out  of  custody,  as  having  been  made  either  by  titt 
authority  of,  or  as  having  been  ratified  by  the  plaintiff.  The  Court  referred  the  matter  lo 
the  Master  to  report  thereon  to  the  Court ;  and  no  found  that  the  dischai^  of  the  defnidaiiti 
had  been  ratified  by  the  plaintiff:  and  therefore,  the  Court  made  the  rule  to  set  aside  the 
execution  absolute.    The  plaintiff  dien  brought  an  action  upon  Uie  original  judgment 

-  The  Court,  under  the  preceding  circumstances,  refused  to  order  satisfaction  to  be  entoed 
up  on  the  judgment-roll  in  the  action. 

This  was  a  rule  calling  upon  the  plaintiff  to  show  cause  why  satis- 
faction should  not  be  entered  on  the  judgment-roll  in  this  action,  and 
the  signature  of  the  plaintiff  to  the  satisfaction-piece  dispensed  with. 
It  appeared  by  the  affidavits,  that  the  plaintiff,  having  obtained  judg- 
ment against  the  defendants  in  1844,  issued  two  concurrent  writs  <rf 
ca,  sa.  against  them,  under  which  both  defendants  were  taken  in  exe- 
cution, and  that  Jhey  were  subsequently  discharged  by  the  plaintiflPs 
attorney,  on  their  making  arrangements  for  the  payment  of  a  portion 
of  the  debt  In  October,  1851,  the  goods  of  the  defendant,  J.  Broom- 
head, were  seized  under  a  writ  of  fi.  fa.  at  the  suit  of  the  plaintiff,  for 
the  balance  of  the  original  debt ;  and  112^  having  been  paid  by  the 
defendants  under  protest,  the  goods  were  released.  A  rule  was  after- 
wards obtained,  calling  on  the  plaintiff  to  show  cause  why  the  execu- 
tion should  not  be  set  aside,  and  the  112/.  repaid  to  the  defendants, 
on  the  ground  that  the  debt  was  barred  by  reason  of  the  discharges 
of  the  defendants  out  of  custody,  in  1844,  having  taken  place  by  the 
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authority  or  with  the  ratification  of  the  plaintiff  On  the  case  coming 
on  for  argument,  it  was  ordered  by  the  court  that  the  said  sum  of 
112/.  should  be  paid  into  court,  to  abide  the  further  order  of  the  court ; 
and  as  to  the  residue  of  the  rule,  it  was  ordered  that  the  same  should 
be  referred  to  the  Master  to  consider,  and  report  his  opinion  thereon 
to  the  court,  with  liberty  to  receive  further  evidence,  to  examine  wit- 
nesses, &c.  The  Master  reported  that  the  plaintiff,  subsequently  to 
the  said  discharges,  had  ratined  and  confirmed  the  same ;  whereupon 
the  rule  for  setting  aside  the  execution,  and  repaying  the  112L  to  the 
defendants,  was  made  absolute.  The  plaintiff  thereupon  brought  an 
action  on  the  judgment,  and  having  refused  to  sign  the  satisfaction- 
piece,  when  requested  by  the  defendants  so  to  do,  the  present  rule  was 
obtained ;  against  which 

Lush  and  Quain  showed  cause.  The  defendants  are  not  entitled 
to  enter  satisfaction  on  the  roll  in  this  case,  where  no  satisfaction  has 
been  in  fact  given.  If  the  defendants  wish  to  rely  upon  the  fact  that  they 
were  discharged  out  of  custody  by  the  authority  of  the  plaintiff,  they 
may  plead  that  defence  as  an  answer  to  the  action  upon  the  judgment 
Vipers  v.  Aldrich,  4  Burr.  2482.  If  these  defendants  were  to  bring 
an  action  of  trespass  against  the  present  plaintiif,  and  were  to  reco- 
ver damages  against  him  to  a  less  amount  than  for  that  of  the  judg- 
ment, the  plaintiff  would  be  allowed  to  enter  satisfaction  upon  the 
judgment-roll.  Simpson  v.  Hanley,  1  M.  S&  Selw.  696.  The  matter 
of  fact,  whether  the  discharge  of  the  defendants  was  effected  by  the 
authority  of  the  plaintiff,  is  a  proper  question  for  a  jury.  The  par- 
ties are  not  concluded  by  the  Master's  report  The  court  then  called 
upon. 

Cleasbyy  in  support  of  the  rule.  The  matter  was  referred  to  the 
Master,  and  he  has  specifically  found  that  the  plaintiff  did  ratify  that 
act  That  step  was  immaterial,  if  this  question  is  allowed  to  go  be- 
fore a  jury.     Blanchard  y.Cawlhome^  4  Sim.  566. 

[Parke,  B.  I  am  sufficiently  acquainted  with  the  facts  of  this  case 
to  feel  assured  that  the  question,  whether  the  plaintiff  ever  ratified 
that  act,  is  a  very  nice  one.  He  is  not  bound  unless  that  was  so,  and 
he  is  not  precluded  from  trying  that  question.] 

Per  OuHam.^ 

Ride  discharged. 


1  Pabks,  B.,  Aldsrsok,  B.,  Flatt,  B.,  and  Martik,  B. 
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Trinity  Term,  1852. 

Covenant  —  Surety  of  Fidelity  of   Collector   of  Poor  Rate  —  Cer- 
tificate of  Loss  —  Pleading  —  Damage. 

A  declaration  stated,  that,  by  a  deed  between  B.  of  the  first  part,  the  defendants  of  the  eecoiid 
part,  and  the  plaintiff  of  the  third  part,  after  reciting  that  B.  had  been  appointed  coUectof 
of  poor  rate  for  the  parish  of  D.,  and  that  he  had  been  required  to  find  security  for  the 
faithful  discharge  of  his  duties,  and  that  the  defendants  had  consented  to  give  such  secu- 
rity, the  defendants  as  surety  did  covenant  with  the  plaintiffs  that  B.  should  at  all  times, 
whilst  he  continued  in  his  said  office,  faithfully  account  for  all  sums  which  he  should  re- 
ceive :  And  the  defendants  further  covenanted,  "  that  a  certificate  under  the  hand  of  the 
auditor  of  the  district,  stating  the  amount  of  loss,  should  be  conclusive  evidence  against  the 
defendants  of  the  truth  of  the  certificate,  and  that  the  policy  had  become  forfeittS  thereby 
to  the  amount  of  the  loss  stated  in  such  certificate,  and  should  form  a  valid  and  binding 
charge  and  claim  against  the  defendants,  without  any  further  or  other  proof  being  given  I7 
the  plaintiffs  in  any  action  of  the  amount  of  such  loss ;  or  that  the  same  had  been  occa- 
sioned through  the  default  of  B.  The  declaration  then  averred,  •'  that,  after  the  making 
of  the  deed,  B.  received  divers  moneys  which  he  did  not  account  for,  and  that  the  auditor 
certified  that  a  loss  had  been  occasioned  to  the  plaintiffs  by  means  of  the  premises  to  the 
amount  of  800/^  and  alleged,  as  a  breach,  the  non-payment  of  that  sum  bv  the  plaintiffs. 
Flea  to  the  declaration,  so  far  as  related  to  the  auditor  having  certified,  that  for  thirteen 
years  before  the  making  of  the  deed,  B.  was  collector,  and  during  that  time  had  not 
accounted  for  divers  sums  which  he  received,  and  by  reason  thereof  was,  at  the  time  of 
making  the  deed,  in  arrear ;  and  that  the  loss  so  certifi(Ml  was  the  amount  of  loss  occasioned 
as  well  by  such  arrears  as  bjr  the  non-accounting  in  the  declaration  mentioned  -,  without 
this,  that  the  auditor  certified  that  a  loss  had  been  occasioned  to  the  plaintiffs  by  means  of 
the  premises  in  the  declaration  mentioned  to  the  amount  of  800/. :  — 

Htid^  on  special  demurrer,  that  the  plea  was  bad,  as  being  a  plea  to  the  damage  only. 

Covenant.  The  declaration  stated  that,  by  a  deed  made  between 
W.  Beadle  of  the  first  part,  the  defendants  of  the  second  part,  and 
the  plaintiffs  of  the  third  part,  (profert) ;  after  reciting  that  W.  BeadJe 
had  been  appointed  to  the  office  of  collector  of  poor-rates  for  the 
parishes  of  Barking  and  Dagenham,  and  that  he  had  been  required 
to  find  security  for  the  due  and  faithful  discharge  of  his  duties  while 
he  should  be  employed  in  the  said  office ;  and  that  the  defendants,  at 
his  request,  had  consented  to  give  such  security  upon  the  terms  and 
subject  to  the  provisos  and  conditions  therein  contained ;  the  defend- 
ants, as  surety  for  W.  Beadle,  did  covenant  with  the  plaintiffs  that 
W.  Beadle  should  and  would,  from  time  to  time  and  at  all  times 
thereafter,  whilst  he  continued  in  his  said  office  of  collector  of  poor 
rates,  duly  and  faithfully  discharge  the  duties  of  the  office,  and  in 
particular  should  and  would  faithfully,  honestly,  and  punctually 
account  to  the  plaintiffs  for  all  and  every  sum  and  sums  of  money, 
bank-notes,  &c.,  which  he,  whilst  acting  in  his  said  office,  should  from 
time  to  time  receive.  And  the  defendants  further  thereby  covenanted 
with  the  plaintiffs  that  a  certificate,  under  the  hand  of  the  auditor  of 
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the  district  within  the  said  union,  stating  the  amount  of  any  loss  occa- 
sioned by  the  acts  or  default  of  any  payment  or  duty  by  W.  Beadle, 
while  in  his  said  office,  should  be  sufficient  and  conclusive  evidence 
against  the  said  association  of  the  truth  of  the  certificate,  and  that 
the  policy  had  become  forfeited  thereby  to  the  amount  of  the  loss 
stated  in  such  certificate,  and  should  form  a  valid  and  binding  charge 
and  claim  agcdnst  the  association,  without  any  further  or  other  proof 
being  given  by  the  plaintifTs  in  any  action  to  enforce  the  policy 
against  the  defendants  of  the  amount  of  such  damage  or  loss,  or 
that  the  same  had  been  sustained,  incurred,  or  occasioned  by  and 
through  the  acts  or  act  or  default  of  W.  Beadle.  Averments,  that, 
after  the  making  of.  the  d^ed,  and  whilst  W.  Beadle  continued  in  his 
said  office  of  collector,  he  did  not  faithfully,  &c.,  account  to  the  plain- 
tiffs for  divers  sums  of  money,  amounting  to  2,000/.,  which  he,  whilst 
acting  in  his  said  office,  and  after  the  making  of  the  said  deed,  did, 
from  time  to  time,  by  virtue  of  his  office,  receive  for  poor-rates  of  the 
said  parishes;  and  although  a  reasonable  time  for  W.  Beadle  to 
account  for  the  said  money  had  elapsed,  and  he  was  requested  so  to 
do,  yet  he  had  not  accounted  for  the  said  sums,  but  had  converted  the 
same  to  his  own  use,  of  which  the  defendants  had  notice,  and  were 
requested  to  pay  the  loss  to  the  extent  of  800/. ;  and  E.  Banks,  the 
auditor  for  the  said  district,  afterwards  certified  under  his  hand  to  the 
plaintiffs  and  defendants,  that  a  loss  had  been  occasioned  to  the 
plaintiffs  by  means  of  the  premises,  to  the  amount  of  800/.,  of  which 
the  defendants  had  notice.  Breach,  non-payment  of  the  said  sum 
of  800/. 

Plea  to  the  declaration,  so  far  as  it  relates  to  E.  Banks  having  cer- 
tified, that,  for  and  during  divers,  to  wit,  thirteen  years  next  before 
the  making  of  the  deed  and  policy,  W.  Beadle  had  been  and  was 
collector  of  poor  rates  for  Barking  and  Dagenham  aforesaid,  having 
been  duly  appointed  to  the  office  of  collector,  and  having,  during  all 
that  time  and  until  the  making  of  the  deed  or  policy,  continued  in 
the  office,  and  during  the  said  time  W.  Beadle  had  not,  according  to 
his  duty  in  that  behalf,  accounted  for  or  paid  divers  moneys,  to  wit, 
the  amount  of  800/.,  which  he  had  received  during  the  time  aforesaid 
by  virtue  of  his  office,  and  was,  by  reason  thereof,  before  and  at  the 
time  of  the  makiixg  of  the  deed  of  policy,  in  default  and  arrear  in 
respect  of  the  moneys  so  received  by  him,  to  wit,  800/.  That  the 
amount  of  the  loss  which  E.  Banks  so  certified  was  the  amount  of 
loss  occasioned  as  well  by  and  in  respect  of  such  default  and  arrears, 
as  by  and  in  respect  of  such  non-saQcounting  by  W.  Beadle,  as  in  the 
declaration  mentioned ;  without  ttiis,  that  E.  Banks  certified  that  a 
loss  had  been  occasioned  to  the  plaintiffs  by  means  of  the  premises 
in  the  declaration  mentioned,  to  the  amount  of  800/.,  modo  etformd. 
Concluding  to  the  country. 

Special  demurrer,  assigning  for  cause  (amongst  others),  that  the 
plea  was  pleaded  to  damages  and  not  to  cause  of  action.  Joinder 
in  demurrer. 

VOL.  XIV.  43. 
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Willes  appeared  in  support  of  the  demurrer ;  but  the  court  called  on 

(yMalley  (Wliiimore  with  him)  to  support  the  plea.  The  plea 
affords  a  gooa  defence  to  so  much  of  the  declaration  as  it  professes 
to  answer.  The  plaintiffs'  cause  of  action  is  founded  on  the  auditor's 
certificate  that  there  was  a  loss  of  800/.,  for  which  the  defendants 
were  responsible.  But  the  inducement  of  the  plea  shows  that  part 
of  the  loss  so  certified  arose  from  the  default  oi  the  collector  before 
the  policy  was  granted,  and  for  which,  therefore,  the  defendants  are 
not  responsible.  That  amounts  to  an  argumentative  denial  that  the 
auditor  certified  a  loss  to  the  extent  of  800/.  by  means  of  the  premi- 
ses mentioned  in  the  declaration,  and  so  the  plect  properly  concludes 
with  a  special  traverse  to  that  effect. 

[Alderson,  B.  The  auditor's  certificate  is  only  evidence  of  the 
amount  of  damage. 

Platt,  B.  Would  the  declaration  have  been  good  if  it  had  stated 
that  the  defendants  were  indebted  by  reason  of  the  certificate,  with- 
out showing  any  default  on  the  part  of  the  collector  ?] 

The  plaintiffs  have  treated  this  as  a  covenant  on  the  part  of  the 
defendants  to  pay  whatever  damage  the  auditor  shall  find  that  the 
plaintiffs  have  sustained  ;  then,  in  order  to  show  that  they  rely  on  the 
certificate,  and  having  thus  rendered  it  material,  the  defendants  are 
entitled  to  traverse  it. 

[Alderson,  B.  They  can  only  traverse  the  fact  of  the  making  of 
the  certificate.  This  plea  attempts  to  put  in  issue  the  amount  of  loss 
which  the  defendants  have  agreed  shcill  be  proved  by  the  certificate.] 

Upon  the  face  of  the  declaration,  it  appears  that  there  was  a  valid 
certificate  to  the  extent  of  800/. ;  the  plea  shows  that  there  was  not 
Unless  this  statement  be  traversed,  the  plaintiffs,  at  the  trial,  might 
claim  a  verdict  for  800/.,  without  offering  any  evidence  of  the  amount 
of  loss,  on  the  ground  that  it  was  admitted  on  the  record. 

[Alderson,  B.  If  the  statement  were  struck  out  of  the  declaration, 
it  would  nevertheless  be  good.] 

Upon  the  suggestion  of  the  court,  O'Malley  elected  to  amend,  by 
withdrawing  the  plea. 

Amendment  accordingly. 


Doe  d.  Benson  t;.  Frost.^ 

May  31,  1851. 

Landlord  and  Tenant  —  Tenant  at  WilL 

A  landlord  has  a  right  to  distrain  upon  his  tenant  at  wilL 

After  the  tenant  at  will  entered  into  possession  there  was  an  agreement  for  a  lease  of  the 

A  17  Law  Times  Bep.  145. 
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premises,  but  no  lease  was  ever  prepared ;  on  the  back  of  the  draft  there  was  an  indorse- 
ment made  and  signed  between  the  parties ;  rent  had  been  paid,  and  a  receipt  given  for  a 
quarter's  rent,  and  a  distress  also  had  been  put  in  by  the  landlord  upon  the  tenant :  — 

Held,  not  sufficient  to  alter  the  original  tenancy  at  will  into  a  tenancy  from  year  to  year. 

This  was  an  action  of  ejectment,  to  recover  possession  of  a  house 
in  Russell  Square,  and  was  tried  before  Martin,  B.,  in  Middlesex,  on 
the  16th  of  May,  when  a  verdict  was  found  for  the  lessor  of  the 
plaintiff. 

James,  Q.  C,  moved  to  set  that  verdict  aside,  and  the  question  to 
be  raised  was,  whether  the  tenancy  alleged  to  be  subsisting  between 
the  parties  was  a  tenancy  at  will  only,  or  a  tenancy  from  year  to  year, 
so  that  if  it  should  be  the  latter,  the  defendant  would  have  been  enti- 
tled to  a  proper  notice  to  quit  in  the  usual  way.  There  had  been  an 
agreement  made  for  a  lease  of  the  premises,  but  no  lease  was  ever 
prepared.  The  defendant  was  in  possession  of  the  .premises  from  the 
year  1848  until  1850,  when  this  ejectment  was  brought ;  a  draft  lease 
was  prepared  but  not  signed,  and  on  the  back  of  this  draft  lease  was 
an  indorsement  made  containing  terms,  and  subsequently  signed. 
In  March,  1850,  Benson  required  security  for  the  rent,  and  asked  for 
a  deposit  of  title  deeds ;  this  had  been  given,  and  40/.  paid  for  a 
quarter's  rent,  as  due  to  the  month  of  December  previous ;  the  de- 
fendant was  originally  a  tenant  at  will,  no  doubt,  but  the  question  is, 
whether  these  facts,  subsequently  occurring,  are  not  evidence  for  the 
jury  to  draw  an  inference  that  there  was  a  tenancy  from  year  to  year 
created.  The  landlord,  too,  had  put  in  a  distress,  in  December,  1850, 
for  rent,  and  there  appears  to  be  no  authority  to  show  that  a  tenant 
at  will  merely,  can  be  distrained  upon,  as  such,  by  his  landlord. 

[Martin,  B.  Surely  there  must  be.  He  referred  to  Coke,  LitL 
sec.  69,  title,  "  Tenant  at  Will,"  where  it  says,  "  If  a  woman  make 
a  lease  at  will,  reserving  a  rent,  and  she  taketh  husband,  this  is  no 
countermand  of  the  lease  at  will,  but  the  husband  and  wife  shall  have 
an  action  of  debt  for  the  rent ;  and  so  it  is  if  a  lease  be  made  to  a 
woman  at  will,  reserving  a  rent,  and  the  lessee  taketh  husband,  this 
is  no  countermand  of  the  lease,  but  the  lessor  may  have  an  action  of 
debt,  or  distrain  them  for  the  rent"  In  Hargrave  and  Butler's  note 
to  that  sec  it  says,  "Also,  in  1  Sid.  339,  it  is  said  to  have  been  agreed 
by  the  court  that  if  land  be  leased  at  will,  and  the  rent  is  reserved 
half  yearly  or  quarterly,  the  lessee  cannot  determine  his  will  two  or 
three  days  before  the  rent  day,  because  that  would  be  a  fraudulent 
determination."] 

Pollock,  C.  B.  There  will  be  no  rule  in  this  case ;  the  defendant 
was  originally  a  mere  tenant  at  will,  and  so  continued ;  none  of  the 
chcumstances  mentioned  by  Mr.  James,  as  having  subsequently 
taken  place,  appear  to  me  to  have  altered  that,  so  as  to  convert  the 
terms  of  holding  into  a  tenancy  from  year  to  year. 

Alderson,  B.     I  am  of  the  same  opinion  ;  there  is  nothing  done 
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afterwards  inconsistent  with  the  original  agreement  of  a  tenancy  at 
wiU.  .  ' 

Platt,  and  Martin,  B.  B.,  concurred. 

Rule  refuitd. 


Newbold  and  another  v.  The    East  Lancashire   Railway  Com- 
pany.^ 

January  30, 1852. 

Award —  Setting  it  Aside. 

Agreement  that  arbitrator  should  award  a  money  compensation  for  the  damage,  or  instead 
thereof  actual  repairs  oi  the  damage  done. 

Atherton,  Q.  C.  and  X  Henderson^  had  obtained  a  rule  to  set  aside 
the  award  made  herein,  on  the  ground  that  the  arbitrator  had  misled 
(accidentally)  the  parties. 

BramweU  and  Gray^  contra. 

The  facts  and  circumstances  of  the  case  sufficiently  appear  in  the 
judgment  of  the  court 

Cvfr.  adv.  vuU. 

May  1.  Pollock,  C.  B.,  delivered  judgment  This  was  a  oiotion 
as  to  setting  aside  an  award.  The  affidavits  were  of  some  length, 
but  when  the  answer  comes  to  be  considered  with  reference  to  the 
objections  taken,  we  are  of  opinion  that  the  rule  must  be  discharged, 
and  of  course  with  costs. 

The  motion  was  founded  upon  this  suggestion,  no  doubt  to  some 
extent  supported  by  the  affidavits  that  were  used  by  Mr.  Atherton, 
when  he  moved  the  rule.  The  ground  of  the  application  was  this, 
that  there  being  a  question  between  Newbold  and  the  railway 
company  in  respect  of  some  damages,  it  was  referred  to  an  arbitra- 
tor to  decide  all  matters  in  difference  between  them,  and  Mr.  Fisher 
was  the  arbitrator  who  was  so  selected.  It  was  said  that  it  was 
a  question  for  him  to  decide,  whether  he  would  award  that  the  rail- 
way company  should  do  the  work,  and  pake  the  reparations  that 
were  necessary  to  restore  things  to  the  condition  in  which  they  were 
before  the  danlage  was  done,  or  whether  he  was  to  award  a  sum  of 
money  in  gross  instead  of  them.  It  was  contended  on  the  part  of 
Mr.  Atherton,  that  he  had  misled  the  parties,  not  perhaps  otherwise 
than  accidentally,  or  not  wantonly  or  fraudulently,  but  it  was  sug- 
gested that  he  had  led  them  to  expect  that  he  would  award  the 

1 19  Law  Times  Rep.  128. 
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damage  to  be  repaired,  and  that  he  would  not  award  the  amount  of 
damage  in  money ;  that  in  consequence  of  that,  they  abstained  from 
giving  a  great  deal  of  evidence  that  they  otherwise  would  have  given, 
and  which,  had  it  been  given,  would  have  materially  affected  the  re- 
sult, and  that  they  left  in  the  expectation  that  he  would  merely  award 
such  and  such  repairs  to  be  done,  and  that  that  would  be  the  mode 
in  which  he  would  put  an  end  to  their  differences.  When  Mr.  Bram- 
weU  came  to  show  cause  against  the  rule,  he  produced  the  affidavit 
of  one  of  the  parties,  Mr.  Newbold,  the  partner,  I  think,  of  the  attor- 
ney, and  of  the  arbitrator  himself;  and  from  that  it  appears  that 
originally  —  it  being  suggested  that  the  award  should  be  in  the  shape 
of  a  money  compensation,  or  by  actual  repairs  —  that  that  was 
objected  to  on  the  part  of  the  defendant,  and  actually  struck  out  of 
the  original  draft.  The  passage  in  the  affidavit  of  James  Park,  who 
is  the  partner  of  Mr.  Newbold,  the  plaintiff*,  is  this :  he  says  that  the 
draft  agreement  of  reference  was  prepared  to  give  to  the  plaintiif 
compensation  for  putting  and  continuing  the  plaintiff* 's  mill,  build- 
ings, and  premises  in  good  and  substantial  repair,  and  the  attorneys 
for  the  company  struck  the  clause  out  of  the  draft  agreement,  and 
wrote  in  the  margin  thereof  the  following  words  — "  The  company 
are  not  to  do  any  more  work ;  the  matter  is  to  involve  a  money  ques- 
tion only;  it  is  understood  that  the  company  are  to  do  nothing  to 
the  premises.^  That  is  put  with  their  signature.  Subsequently,  it 
appears  that  Mr.  Martin  Fisher,  the  arbitrator,  suggested  that  no 
evidence  should  be  given  upon  the  actual  subject,  either  of  the  re- 
pairs or  of  the  expenses;  that  he  was  able  to  judge  for  himself,  and 
power  should  be  given  to  him  by  the  plaintiff*s  and  defendant  to 
order  the  repairs  to  be  done  as  he  might  think  proper  on  personal 
inspection,  and  the  suggestion  was  absolutely  refused  and  declined 
by  the  said  John  Grundy,  in  the  first  instance,  but  was  acceded  to 
mtimately  on  the  part  of  their  clients,  with  this  addition,  that  as  he 
(Grundy)  contended  the  repairs  done  were  sufficient,  the  power  was 
to  be  given  to  the  arbitrator  to  order  further  repairs  to  be  done,  or 
that  he  was  to  give  the  money  payment  And  upon  going  over 
the  whole  of  the  affidavits,  especially  the  affidavit  of  the  arbitrator, 
it  appears  to  be  perfectly  clear  that  it  was  left  to  the  arbitrator  to 
award  either  the  one  or  the  other,  —  that  nobody  was,  or  ought  to 
have  been  at  least,  deceived  by  any  such  arrangement ;  that  the  re- 
sult of  the  whole  matter  is,  that  the  company  may  be  extremely  dis- 
satisfied with  the  award,  but  that  is  properly  a  question  of  merits, 
upon  which  ground  we  cannot  set  it  aside.  It  appears  to  us,  there- 
fore, that  the  objection  taken  by  Mr.  Atherton,  when  he  '  moved  for 
the  rule  and  apparently  substantiated  by  his  affidavits,  are  completely 
removed  and  answered  by  the  affidavit  on  the  other  side.  We  are, 
therefore,  of  opinion  that  the  rule  must  be  discharged  with  costs. 


Rule  discharged. 
43^ 


Digitized  by 


Google 


510  COURT   OF  EXCHEQUER,  1852. 

Lyslej  V.  Clarice. 


Stevenson  v.  Dickenson.^ 

April  22  and  May  1, 1852. 

Bill  of  Sale  —  Possession  —  Seizure  under  ju  fa.  —  Growing  Crops. 

A  father,  in  expectation  that  a  judgment  wonld  be  recovered  against  him,  transferred  h^ 
farm  to  his  son :  — 

HM^  that  if  the  jory  fonnd  that  the  transfer  was  really  made,  the  growing  crops  belonged  to 
the  son. 

Pollock,  C.  B.  This  was  a  rule  moved  for  by  my  brother  "Wil- 
kins,  in  a  cause  tried  before  Alderson,  B.  The  point  left  by  the 
learned  judge  to  the  jury  was  this,  that  if  they  believed  the  transac- 
tion to  be  true,  then  he  thought  the  plaintiff  was  entitled  to  recover  a 
quantity  of  hay  that  had  been  seized,  which  had  grown  upon  the 
premises.  Now,  the  circumstances  were  these  :  an  action  bad  been 
brought  against  the  father,  and  he,  expecting  that  there  would  be 
damages  recovered  against  him,  and  that  there  would  be  judgment, 
no  doubt  purposely  transferred  the  property  to  his  son;  with  the 
assent  of  the  landlord,  the  son  took  possession,  manured  the  farm, 
labored  it,  and  at  length  reaped  or  mowed  a  crop  of  hay,  and  that 
was  the  hay  that  was  seized,  and  it  was  contended  that  it  might  be 
seized  because  the  farm  continued  to  be  the  property  of  the  father,  — 
that  is  not  so ;  in  point  of  fact  the  transfer  was  made ;  then,  the 
growing  crop  in  the  meantime,  while  the  son  was  in  possession,  and 
while  the  son  was  giving  his  labor  to  the  land  and  manuring  it,  and 
doing  that  which  would  end  in  there  being  a  crop  of  hay,  —  all  the 
firuits  of  the  land  to  that  time  belonged  to  him.  Alderson,  B.,  left 
to  the  jury  to  inquire  whether  they  believed  the  transaction  really 
was  so  ;  they  found  that  it  was,  and  the  learned  judge  said,  if  that 
was  so,  then  the  hay  was  the  property  of  the  son  and  not  of  the 
father.  We  think  that  direction  was  perfectly  right,  and  that  in  this 
case  there  ought  to  be  no  rule  granted. 

iJvfe  refused. 


Lysley  V,  Clarke.* 
November  18,  20,  and  22,  1851. 

ExecfUor  de  son  tort — What  constitutes. 

A  person  recciying  money  from  another,  who  is  an  executor  de  son  tort^  which  he  applies 
partly  in  payment  of  a  debt  dne  to  himself  from  t^e  deceased,  and  partly  in  payment  of 

1 19  Law  limes  Bep.  128.  >  18  Law  limes  Bep.  142. 
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fhneral  expenses,  returning  a  small  balance  in  his  hands,  is  not  an  executor  de  aon  tort; 
but  it  may  be  evidence  thereof  in  connection  with  other  facts. 

This  was  an  action  on  a  promissory  note  against  the  defendant  as 
executor  de  son  tort,  f^ieas,  ne  ungues  executor  and  plene  administra- 
vit. 

At  the  trial  at  Guildhall,  before  Pollock,  C.  B.,  a  verdict  was  re- 
turned for  the  plaintiff  for  25/.  A  rule  having  been  obtained  for  a 
new  trial, 

Hawkins  now  showed  cause.  The  only  question  was,  whether  the 
evidence  was  such  as  to  make  the  defendant  liable  as  executor  de  son 
tort.  The  defendant  had  sent  in  an  account  by  which  he  showed 
that  he  had  paid  himself  out  of  certain  monevs  coming  to  his  hands. 
The  money  due  to  the  defendant  was  paid  to  him  by  the  widow  ^ter 
the  decease  of  the  testator.  The  fact  was  that  the  debt  wa#  his 
father's  debt,  and  not  his  own,  which  he.  had  taken  upon  himself  to 
liquidate.  Padget  v.  Priesty  2  T.  R.  97,  decided  that  if  A,  the 
servant  of  B,  sell  the  goods  of  C,  an  intestate,  as  well  after  his  death 
as  before,  though  by  the  order  of  C,  and  pay  the  money  arising  there- 
from into  the  hands  of  B,  B  may  may  be  sued  as  an  executor  de  son 
tortj  and  also,  that  if  a  person  has  money  belonging  to  an  intestate  in 
his  hands  at  the  time  when  an  action  is  brought  against  him  as  exe- 
cutor for  a  debt  due  from  the  intestate,  he  is  liable  as  an  executor  de 
son  tort;  and  Mountford  v.  Gibson,  4  East,  441,  was  a  case  very  like 
the  present ;  there  it  was  decided  that  a  creditor  of  an  intestate  who 
receives  ^oods  of  the  intestate  after  his  death  from  his  widow,  in  pay- 
ment of  his  debt,  cannot  protect  his  possession  against  an  action  of 
trover  by  the  lawful  administrator  upon  the  ground  of  such  delivery 
havine  been  made  by  one  who  had,  by  such  intermeddling,  made 
himself  executor  de  son  tort.  The  payment  cannot  be  protected  if 
the  person  has  knowledge  of  the  circumstances.  Sealey  v.  Powis,  1 
Har.  &  W.  2;  Paull  v.  Simpson,  9  Q.  B.  365;  and  Sliarland  v.  Mil- 
den,  6  Hare,  469,  were  also  referred  to. 

BoviU  (Needham  with  him)  in  support  At  the  trial  the  learned 
judge  had  proposed  to  leave  the  facts  to  the  jury ;  we  disputed  the 
facts  stated  by  the  other  side,  and  examined  the  accounts  and  state- 
ments. The  receipt  of  37/.  10^.  from  the  widow  for  his  own  debt, 
does  not  make  the  defendant  executor  de  son  tort;  neither  does  the 
receipt  of  money  from  an  executor  de  son  tort  make  the  receiver  exe- 
cutor de  son  tort.  All  the  cases  cited  are  clearly  distinguishable ; 
there  is  no  direct  authority  on  either  side. 

Our.  adv.  vtUt. 

Pollock,  C.  B.  In  this  case,  which  was  a  motion  for  a  new  trial, 
we  are  of  opinion  that  there  ought  to  be  a  new  trial.  The  action 
was  against  the  defendant,  charging  him  as  executor  de  son  tort. 
There  were  two  pleas,  ne  ungues  executor  and  plens  adtninistraviU 
A.t  the  trial  it  was  proposed  that  as  there  was  very  little  in  dispute, 


Digitized  by 


Google 


512  COURT  OF  EXCHEQUER,  1852. 

Lyslej  V,  Clarke. 

the  court  should  give  their  opinion  upon  the  first  plea,  whether  there 
was  enough  to  charge  the  defendant  as  executor,  and  at  that  time  the 
only  fact  upon  which  it  was  proposed  to  take  the  opinion  of  the  jury 
was,  whether  a  sum  of  money,  traced  into  the  hands  of  the  defend- 
ant appeirently,  was  a  debt  due  to  himself  or  a^ebt  due  to  his  father. 
If  it  were  a  debt  due  to  his  father,  probably  he  was  not  at  all  respon- 
sible for  his  father  having  received  the  money;  if  it  were  a  debt  due 
to  himself,  there  were  clear  grounds,  if  he  was  executor,  to  charge 
him  to  that  amount,  as  that  would  have  made  him  liable  to  the  fall 
extent  Mr.  Bovill,  on  the  part  of  the  plaintiff,  proposed  that  that 
course  should  be  taken.  Mr.  Hawkins  refused  to  take  that  course, 
and  would  not  give  the  court  power  to  say  how  the  verdict  should  be 
entered  with  reference  to  the  first  plea.  It  may,  perhaps,  not  be  per- 
fectly clear  what  course  the  court  would  have  taken  if  that  arrange- 
roei4  had  been  made  between  the  counsel ;  but  I  think  the  probability 
is,  that  the  court  would  have  come  to  the  conclusion  that  there  was 
abundance  of  evidence  by  which  the  jury  might  be  directed  to  find, 
and  ought  to  have  found,  that  the  defendant  was  executor  de  s{m 
tort.  But  that  evidence  required  to  be  distinctly  stated,  considered, 
weighed,  and  decided  upon ;  and,  although  it  may  be  very  clear  that 
the  court  would  have  come  to  that  conclusion,  if  tne  matter  had  been 
so  left  to  them  (if  they  had  had  the  power  of  acting  as  a  jury),  that  not 
having  been  acceded  to,  it  seems  to  us  to  be  impossible  to  take  it  for 
granted  that  the  case  is  now  in  the  same  position  in  which  it  would 
have  stood  if  Mr.  Hawkins  had  agreed  to  that  proposal ;  and  it  ap- 
pears to  all  of  us  —  I  must  say  it  appears  to  me,  presiding  at  the 
case — just  as  much  as  it  does  to  my  learned  brethren,  that  the  real 
points  were  not  sufficiently  put  before  the  jury  (one  must  lament  any 
miscarriage  of  justice  which  leads  to  a  new  trial,  particularly  when 
one  sees  that  the  result,  probably,  will  be  precisely  the  same  on  the 
second  trial.  As  it  is,  both  parties  having  agreed  at  one  period,  and 
while  the  summing  up  was  going  on,  that  the  court  should  consider 
it,  my  attention  was  rather  distracted  from  that  point,  and  was  direct- 
ed chiefly  to  the  question  of  plene  administravit ;  and  I  must  admit 
that  the  question,  whether  the  defendant  was  really  executor  de  son 
torty  or  not,  was  not  put  to  the  jury  with  the  distinctness  and  with 
the  caution,  and  with  the  fulness  with  which  it  ought  to  have  been, 
if  it  was  for  the  jury  to  determine.  On  these  grounds,  it  appears  to 
me,  and  to  the  whole  of  the  court,  that  there  must  be  a  new  triaL 

Parke,  B.  Upon  the  bare  facts,  there  certainly  is  evidence  to  go 
to  the  jury  of  a  connection  between  the  widow  and  the  defendant, 
which  might  lead  them  to  come  to  the  conclusion,  that  from  the  first 
they  had  agreed  to  make  a  division  of  the  property  of  the  intestate 
among  themselves.  Very  likely  they  were  acting  one  with  the  other ; 
but  assuming  that  to  be  not  the  case  (which  was  a  question  for  the 
jury),  the  simple  point  we  had  to  decide  was,  whether  the  feet  of  the 
defendant  receiving  the  money  from  a  person  who  is  already  executor 
de  son  torty  which  he  applied  partly  for  his  own  debt  and  partly  for 
funeral  expenses,  and  had  a  tnfiing  sum  remaining  in  his  hand,  whe- 
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ther,  in  respect  of  the  receipt  from  the  executor  de  son  torl^  he  could 
be  considered  to  be  executor  de  son  tort  iJpon  the  case  of  Paull  v. 
Simpson^  9  Q.  B.  Rep.  365,  which  proceeded  upon  the  authority  of 
Godolphin's  "  Orphan  Legacies,"  and  also  upon  the  authority  of  a  case 
in  Comyn's  "  Digest,"  the  mere  fact  of  the  receipt  from  a  person  already 
executor  de  son  tort,  would  not  constitute  him  executor  de  son  tort ; 
that  simple  fact,  and  if  the  case  is  presented  simply  on  the  facts,  it 
is  nothing  more  than  a  receipt  from  the  executor  de  son  tarty  and  that 
would  not  constitute  the  defendant  executor  de  son  tort  on  the  author- 
ity of  that  case.  In  order  to  constitute  an  executor  de  son  tort,  it 
must  be  a  person  who  interferes  himself  with  the  effects  of  the  testa- 
tor, not  receiving  them  from  the  executor  de  son  tort  but  himself 
either  intermeddling  with  the  personal  chattels  belonging  to  the  tes- 
tator, and  taking  possession  of  them  himself,  or  receiving  money  from 
the  debtors  of  the  testator.  If  he  does  so,  why  then,  whether  he  re- 
ceives it  on  his  own  account,  or  as  the  agent  for  somebody  else,  would 
make  him  equally  executor  de  son  tort ;  he  is  a  wrong-doer,  and  whe- 
ther he  acts  on  his  own  account  or  for  another,  he  is  equally  responsi- 
ble. That  was  settled  in  the  case  of  Padget  v.  Priest,  2  T.  R.  97, 
and  Sharlcmd  v.  Milden,  5  Hare,  469.  On  the  bare  facts  of  this  case 
there  did  not  appear  to  my  lord,  or,  on  consideration,  to  the  rest  of 
the  court,  sufficient  to  make  out  that  the  defendant  was  executor  de 
son  tort;  therefore,  there  should  be  a  new  trial,  and  then  the  question 
will  be,  whether  from  the  first  the  defendant  and  the  widow  were  not 
acting  together  to  take  possession  of  the  property  of  "the  intestate, 
and  not  to  divide  it  among  the  real  creditors  at  all. 

Rtde  absolute.  . 


Hunt  v.  Hewitt.^ 
June  d,  1852. 

inspection  of  Documents. 

The  14  &  15  Vict  c.  99,  8.  6,  has  not  giren  to  courts  of  common  law  a  power  to  comiMl  a 
discovery,  by  a  bill  or  analo&^us  proceeding — the  only  power  given  to  them  by  it,  is  to 
allow  an  inspection  by  one  utigant  party,  of  docoments  m  the  custody  or  nnder  the  con- 
trol of  the  other  litigant  party,  witn  ue  restrictions  or  limitations  pointed  ont  in  that 
section. 

The  14  &  15  Vict  c  99,  s.  6,  has  not  taken  away  the  jurisdiction  previously  possessed  by 
courts  of  common  law,  to  order  the  inspection  and  copy  Of  documents  in  the  hands  of  an 
adverse  party. 

Under  the  14  &  15  Vict.  c.  99,  s.  6,  where  an  inspection  is  litigated,  the  party  applyinf^  fo^lt 
must  show  by  affidavit  that  an  action  or  other  proceeding  is  pending,  and  also  circum- 
stances sufficient  to  satisfy  the  court  or  judge,  that  there  are  m  the  possession  or  under  the 
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control  of  the  opposite  partj  certain  docaments  relating  to  such  action,  &c^  —  &  pnwA 
facie  case  calling  for  an  answer,  mast  at  least  be  stated  in  this  respect 

Further,  as  the  party  making  such  application  is  in  the  same  situation  as  a*  plaintiff  in  a 
court  of  equity,  he  must  show  —  first,  what  is  the  nature  of  the  suit,  and  of  the  question  to 
be  tried  in  it,  and  it  seems,  also,  that  he  should  depose  in  his  affidavit  to  his  having  jipt 
grounds  to  maintain  or  defend  it ;  secondly,  the  affidavit  ought  to  state,  with  sufficient  dis- 
tinctness, the  reason  of  the  application,  and  the  nature  of  3ie  documents,  in  order  tlistii 
may  appear  to  the  court  or  judge  that  the  documents  are  asked  in  order  to  enable  d» 
party  applying  to  support  his  case,  not  to  find  a  flaw  in  the  case  of  the  opponent,  and  also 
diat  the  opponent  may  admit  or  deny  the  possession  of  them. 

To  this  affidavit  the  opponent  ma^  answer,  by  swearing  that  he  has  no  snch  docaments,  or 
that  they  relate  exclusively  to  his  own  case,  or  that  he  is  for  any  sufficient  reason  privileged 
from  producing  them  —  or  he  may  show  on  affidavit  that  the  part  concealed  does  not  in 
any  way  relate  to  the  plaintiff's  case. 

Honeyman^  in  Hilary  term,  obtained  a  rule  for  the  inspectioD  of 
documents  under  the  14  &  15  Vict  c.  99,  s.  6.  This  rule  was  argued 
during  that  term,  on  the  Slst  January,  before  Pollock,  C.  B.,  Parke, 
Alderson,  and  Martin,  BB. ;  when 

Lush  showed  cause,  and 

Honeyman  was  heard  in  support  of  his  rule. 

The  whole  case  appears  in  the  judgment  of  the  court  It  will  be 
sufficient  to  add  that  the  following  authorities  were  referred  to  in 
the  course  of  the  argument :  Story's  Eq.  Plead.  §  325 ;  BoUon  v.  TO« 
Corporation  of  Liverpool^  1  My.  &  K.  88 ;  3  Sim.  467  ;  The  AUome^ 
General  v.  The  Corporation  of  London^  12  Beav.  8  ;  and  Smiik  v.  Hit 
Duke  of  Beaufort,  1  Hare,  507 ;  1  Ph.  209. 

Our.  ado.  vuU. 

The  judgment  of  the  court  was  now  delivered  by 

Pollock,  C»  B.  In  this  case  an  application  was  made  to  the 
court,  to  compel  the  plaintiff  to  allow  an  inspection  of  a  day-book  or 
journal  kept  by  the  plaintiff 

An  application  had  previously  been  made,  of  a  more  extensive 
nature,  to  my  brother  Piatt  at  chambers.  It  was  a  summons  to  in- 
spect all  documents  in  the  custody  or  under  the  control  of  the  plain- 
tiff relating  to  the  action,  particularly  the  day-book  or  journal,  and 
of  any  other  book  containing  an  entry  of  business  done  for  the  de- 
fendant's nephew,  or  for  several  other  persons  named ;  and  also  all 
plans  in  his  possession  or  custody,  of  any  house,  drains,  roads,  &c^  or 
other  portions  of  the  defendant's  estate,  in  respect  of  the  alleged  sur- 
veying and  superintending  the  erection  and  formation  of  which  the 
action  was  brought 

This  summons  was  supported  by  an  affidavit,  laying  no  sufficient 
grounds  for  inspection  of  all  the  documents.  My  brother  Piatt  made 
an  order  to  inspect  the  plans  only.  An  application  was  then  made 
to  the  court,  on  an  amended  affidavit,  for  an  inspection  of  the  day- 
book and  journal,  and  a  rule  nisi  granted.  It  was  heard  before  us  in 
the  course  of  Hilary  term ;  and  we  took  time  to  consider,  not  so 
much  on  account  of  any  difficulty  in  the  present  case,  as  on  account 
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of  the  importance  of  the  practice  under  the  14  &  15  Vict.  c.  99,  s.  6. 
upon  which  it  is  extremely  desirable  to  lay  down  some  rules. 

The  section  is  in  these  words  —  "Whenever  any  action  or  other 
legal  proceeding  shall  henceforth  be  pending  in  any  of  the  superior 
courts  of  common  law  at  Westminster  or  Dublin,  or  the  Court  of 
Common  Pleas  for  the  county  palatine  of  Lancaster,  or  the  Court  of 
Pleas  for  the  county  of  Durham,  such  court  and  each  of  the  judges 
thereof  may  respectively,  on  application  made  for  such  purpose  by 
either  of  the  litigants,  compel  the  opposite  party  to  allow  the  party 
making  the  application  to  inspect  all  documents  in  the  custody  or 
under  the  control  of  such  opposite  party  relating  to  such  section  or 
other  legal  proceeding,  and,  if  necessary,  to  take  examined  copies  of 
the  same,  or  to  procure  the  same  to  be  duly  stamped,  in  all  cases  in 
which  previous  to  the  passing  of  this  act  a  discovery  might  have 
been  obtained  by  filing  a  bill  or  by  any  other  proceeding  in  a  court 
of  equity  at  the  instance  of  the  party  so  making  application  as  afore- 
said to  the  said  court  or  judge." 

It  seems  to  us  to  be  clear,  from  the  words  of  this  section,  that  the 
legislature  never  intended  to  give  the  courts  of  common  law  a  power 
to  compel  a  discovery,  by  a  bill  or  analogous  proceeding — 'the  only 
power^iven  is  to  allow,  not  a  discovery,  but  an  inspection  by  one 
litigant  party,  of  documents  in  the  custody  or  under  the  control 
of  the  opposite  litigant  party,  with  certain  restriction  or  limitations. 
First,  there  must  be  a  suit,  or  rather  proceeding,  pending.  Secondly, 
the  documents  must  relate  to  such  action,  suit,  or  other  proceeding. 
And,  thirdly,  the  cases  in  which  inspection  is  to  be  granted  must  be 
such  as  those  where  inspection  could  be  obtained  by  filing  a  biU  for 
a  discovery,  or  by  other  proceeding  in  a  court  of  equity,  at  the  in- 
stance of  the  same  party.  All  that  is  stated  on  the  subject  of  dis- 
covery is  by  way  of  limitation  or  description  of  the  subjects  of  in- 
spection* We  think  this  question  has  been  put  on  the  right  footing 
by  Mr.  Charles  Pollock,  in  his  treatise  on  the  power  of  the  courts 
of  common  law  to  compel  the  production  of  documents  for  in- 
spection, (pp.  9,  10) ;  and  there  is  a  decision  of  Earle,  J.,  Gals* 
worthy  v.  Norman^  21  Law  J.  Rep.  (n.  s.)  Q.  B.  70 ;  s.  c.  9  Eng  Rep. 
327,  after  consulting  the  other  judges  of  the  Queen's  Bench,  that  the 
courts  of  law  have  no  power  of  compelling  a  discovery ;  and  this 
court,  on  one  or  two  occasions,  has  intimated  it  opinions  to  the  same 
eflFect.  Pepper  v.  Chambers^  16  Jur.  19 ;  s.  c.  7  Eng.  Rep.  589.  See 
also  Sneider  v.  Mangino^  16  Jur.  153 ;  s.  c.  9  Eng.  Rep.  488. 

In  order  to  accomplish  the  object  of  obtaining  such  inspection  of 
documents,  as  there  is  no  power  to  entertain  a  bill  of  discovery  or 
any  analogous  mode  of  proceeding  in  courts  of  common  law,  the  old 
mode  of  obtaining  inspection  of  documents  in  the  hands  of  the  oppo- 
site party  must  be  adapted  to  it.  It  has  been  usual  for  the  court,  in 
the  exercise  of  their  equitable  jurisdiction,  to  grant  such  inspection. 
First,  as  a  substitute  for  oyer,  which,  at  common  law,  applied  to  some 
instruments  only,  by  usage  the  power  of  inspection  was,  with  certain 
conditions,  extended  to  all.  Secondly,  upon  the  equitable  principle 
that  a  cestui  que  trust  had  a  right  to  oblige  his  trustee  to  give  inspec* 
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tion,  the  courts  of  law  always  compelled  it  where  they  could  consido 
the  opposite  party  as  holding  the  document  under  an  express  ot 
implied  trust  for  the  applicant.  In  the  former  case  an  affidavit, 
generally  speaking,  was  unnecessary.  In  the  latter  it  was  required, 
unless  the  facts  were  admitted  in  the  statement  of  the  applicants 
attorney,  a  course  usually  adopted  at  chambers  to  save  expense. 
The  old  mode  of  obtaining  inspection  ought  to  be  adopted  under  the 
new  act  of  parliament,  with  sych  alterations  as  the  nature  of  the 
case  requires.  Under  the  recent  act  of  parliament,  where  an  inspec- 
tion is  litigated,  an  affidavit  will  no  doubt  be  necessary  as  to  all  the 
disputed  facts,  and  if  all  are  disputed  the  affidavit  ought  to  state  a 
sufficient  case  in  all  respects  to  entitle  the  applicant  to  inspect,  as 
would  have  been  necessary  to  obtain  an  inspection  which .  the  court 
had  before  and  still  has  the  power  to  grant  at  common  law.  The 
affidavit,  therefore,  ought  not  only  to  show  that  an  action  or  other 
proceeding  is  pending,  but  also  to  state,  not  a  mere  suggestion,  but 
circumstances  sufficient  to  satisfy  the  court  or  judge,  that  there  are 
in  the  possession  or  or  under  the  control  of  the  opposite  party  certain 
documents,  and  that  those  relate  to  such  action,  or  other  legal  pro- 
ceeding ;  a  prima  facie  case  calling  for  an  answer,  must,  at  least,  be 
stated  in  this  respect,  as  it  must  in  the  old  proceeding,  to  obtain 
inspection  of  documents  held  by  a  trustee.  Further,  the  affidavit 
must  show  that  the  applicant  would,  by  a  Tiill  for  a  discovery  or 
other  proceeding,  be  able  to  obtain  a  discovery  and  inspection  of 
those  documents. 

Under  the  last  head,  we  must  follow  the  rules  established  in  courts 
of  equity,  within  which  every  plaintiff  must  bring  himself  in  order  to 
obtain  an  inspection  by  bill  of  discovery ;  and  therefore,  if  the  facta 
be  disputed,  the  affidavit  ought  to  state  all  that  a  plaintiff  in  equity 
must  state,  in  order  to  entitle  himself  to  a  discovery  and  inspection. 

Whatever  difference  there  may  be  with  respect  to  some  points  in 
the  law  of  discovery,  for  instance  as  to  the  mode  of  pleading  in  equity 
to  raise  the  objection  on  the  part  of  the  defendant,  the  general  prin- 
ciples laid  down  are  free  from  doubt,  and  are  fully  explained  in  the 
able  treatises  of  Sir  J.  Wigram  and%  Mr.  Hare,  and  the  little  vfoik 
published  by  Mr.  Charles  Pollock. 

The  right  of  a  plaintiff  in  equity  is  limited,  first,  to  a  discovery, 
confined  to  the  questions  in  the  cause ;  and  secondly,  of  such  mate- 
rial documents  as  relate  to  the  proof  of  his  (the  plaintiff's)  case  on 
the  trial,  and  does  not  extend  to  the  discovery  of  the  manner  in 
which  the  defendant's  case  is  to  be  established,  or  to  evidence  which 
relates  exclusively  to  his  case. 

The  party  applying,  therefore,  who  is  in  the  same  situation  as  a 
plaintiff  in  equity,  must  show  — 

First,  what  is  the  nature  of  the  suit,  and  of  the  question  to  be 
tried  in  it,  and  it  seems  also  that  he  should  depose  in  his  affidavit  to 
his  having  just  grounds^to  maintain  or  defend  it. 

Secondly,  the  affidavit  ought  to  state,  with  sufficient  distinctness, 
the  reason  of  the  application,  and  the  nature  of  the  documents,  in 
order  that  it  may  appear  to  the  court  or  judge  that  the  documents 
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are  asked  in  order  to  enable  the  party  applying  to  support  his  case, 
not  to  find  a  flaw  in  the  case  of  the  opponent,  and  also  that  the  oppo- 
nent may  admit  or  deny  the  possession  of  them. 

To  this  affidavit  the  opponent  may  answer,  by  swearing  that  he 
has  no  such  documents,  or  that  they  relate  exclusively  to  his  own 
case,  or  that  he  is  for  any  sufficient  reason  privileged  from  producing 
them  —  or  he  may  submit  to  show  facts,  covering  the  remainder,  on 
affidavit  that  the  part  concealed  does  not  in  any  way  relate  to  the 
plaintiff's  case.     The  same  course  would  be  pursued  in  equity. 

Although  the  recent  act  of  parliament  has  not  given  the  courts  of 
law  the  direct  power  of  compelling  a  discovery  of  documents,  and  in 
that  respect  they  are  not  so  effective  as  courts  of  equity,  they  have 
in  truth  nearly  as  great  power  given  by  the  section  in  question  —  for 
it  will  rarely  happen,  where  documents  material  to  the  issue  are  really 
in  the  hands  of  the  opposite  party,  that  there  will  not  be  sufficient 
circumstances  known  to  the  applicant  to  constitute  B,primd  facie  case 
for  him,  and  to  justify  the  interference  of  the  court  or  a  judge  if  no 
answer  is  given  to  them  by  affidavit.  The  new  measure  wm  there- 
fore, in  practice,  be  nearly  as  effective  as  if  the  power  of  compelling 
a  discovery  were  expressly  given  to  the  common-law  courts. 

It  remams  to  apply  these  observations  to  the  affidavit  in  question* 
It  does  state  the  question  and  ground  of  defence,  namely,  that  the 
work  was  never  done,  that  if  done,  it  was  charged  at  too  high  a  rate, 
and  further,  that  it  was  done  on  the  credit  of  another,  not  the  defend- 
ant The  defendant's  case  is  therefore  of  a  negative  character  —  he 
does  not  seek  to  know  the  evidence  by  which  the  plaintiff  supports 
his  case,  for  the  journal  or  day-book  would  not  be  evidence  for  the 
plaintiff.  The  defendant  in  support  of  such  a  case  has  a  right  to  a 
discovery  on  the  principle  of  the  case  of  Smith  v.  The  Duke  of  Beau- 
fort^  1  Hare,  507 ;  1  Ph.  209 ;  but  so  far  as  relates  to  the  discovery 
of  the  journal  as  evidence  in  support  of  the  defendant's  case,  that 
the  credit  was  given  to  another,  the  affidavit  is  defective,  as  it  does 
not  deny  that  the  deponent  was  authorized  to  bind  the  defendant  by 
his  contract,  and  if  he  was  it  is  wholly  immaterial  whether  credit  was 
given  to  him  in  the  plaintiff's  journal  or  day-book  or  not.  But  the 
book  must  be  inspected  to  see  if  there  be  any  entry,  and  if  any  and 
what  price  is  therein  charged  as  the  value  of  the  work. 


Rule  absolute. 


Holmes  v.  Sixsmith.^ 

May  27,  1852. 

Stamp —  Fraud —  Trotting  Match. 

On  the  trial  of  an  action  against  the  stakoliolder  to  a  trotting  match,  by  the  party  whose 


1  16  Jur.  619;  21  Law  J.  Rep.  (n.  s.)  Exch.  812. 
VOL.  XIV.  44 
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horse  was  defeated,  to  recoYcr  back  his  stake,  the  plaintiff  first  pat  his  case  on  the  groiiad 
that  the  race  was  an  illegal  one ;  and  on  this  being  overruled,  set  up  that  he  had  bcea 
induced  by  fraud  to  enter  into  the  match,  the  horse  which  ran  against  his  haying  been  a 
different  horse  from  the  one  he  purported  to  be,  and  disguised  bj  paint  to  represent 
him:  — 

ndd^  that  in  order  to  prove  this  fraud,  the  articles  of  agreement  for  the  match  were  leoeiyahle 
in  evidence  without  a  stamp. 

Assumpsit  for  money  had  and  received.  Plea,  non  assumpsit.  At 
the  trial  before  Cresswell,  J.,  it  appeared  that  the  action  was  brought 
to  recover  a  sum  of  money  deposited  by  the  plaintiff  with  the  defend- 
ant, as  stakeholder,  on  a  trotting  match  between  the  plaintiff's  horse 
"  Jackey  "  and  a  horse  called  "  Flying  Cloud,"  belonging  to  one  John 
Williams.  "  Jackey "  having  been  beaten  in  the  race,  the  stake- 
holder, in  disregard  of  a  warning  notice  from  the  plaintiff,  paid  the 
stakes  over  to  Williams.  The  plaintiffs  counsel  at  first  put  his  case 
on  the  ground  that  wagers  on  trotting  matches  were  illegal,  but  this 
being  overruled  by  the  judge,  he  then  set  up  that  the  plaintiff  had 
been  induced  by  fraud  to  enter  into  the  wager,  as  the  horse  repre- 
sented to  be  "  Flying  Cloud "  was  in  reality  another  horse  called 
"  The  Oneida  Chief,"  disguised  by  paint ;  and  for  this  purpose  he 
offered  in  evidence  the  articles  of  agreement  under  which  the  race 
was  run.  This  document  being  unstamped  was  objected  to  by  the 
defendant's  counsel,  but  the  judge  overruled  the  objection,  reserving 
leave  to  move  to  enter  a  nonsuit  on  that  point  The  jury  having 
found  for  the  plaintiff, 

Wilkins^  Serg.,  in  Easter  term  obtained  a  rule  accordingly. 

KnowleSy  Edwin  James,  and  T.  Jonesj  showed  cause.  The  stamp 
laws  only  affect  documents  offered  in  evidence  as  valid  ones,  capable 
of  being  acted  on,  and  are  wholly  inapplicable  when  a  document  is 
offered  in  evidence  for  some  collateral  purpose,  such  as  to  show  fraud, 
or  as  constituting  a  link  in  a  chain  of  proof  of  fraud.  Were  this 
not  so,  all  frauds  worked  by  means  of  documents  requiring  ste.inp3 
would  escape  with  impunity,  as  the  guilty  parties  would  take  care  not 
to  stamp  them.  This  view  of  the  law  has  been  established  by  several 
cases.  The  principal  is  that  of  Coppock  v.  Bower,  4  M.  &  W.  361. 
There  a  party  entered  into  an  illegal  agreement  in  writing,  but  un- 
stamped, not  to  proceed  with  a  petition  to  the  house  of  commons 
against  bribery  at  an  election.  The  other  party  having  brought  an 
action  to  recover  the  sum  agreed  to  be  paid,  that  document  was  held 
admissible  to  prove  the  illegality  of  the  contract  Lord  Abinger,  C.  R, 
in  delivering  his  judgment,  says  —  "  The  principal  question  in  this 
case  is,  whether  the  stamp  acts  were  intended  to  apply  where  the 
instrument  is  used,  not  as  evidence  of  an  obligatory  conlaact  between 
the  parties,  but  to  show  that  the  transaction  between  them  is  of 
such  a  nature  as  to  be  void  in  law.  And  there  are  many  authorities, 
that  for  such  a  purpose  it  may  be  received  in  evidence  without  a 
stamp.  The  object  of  both  the  statute  and  common  law  would  be 
defeated,  if  a  contract,  void  in  itself,  could  not  be  impeached,  because 
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the  written  evidence  of  it  is  unstamped,  and  therefore  inadmissible. 
If  that  were  so,  a  party  entering  into  such  agreement  might  avoid 
the  consequences  of  its  illegality,  by  taking  care  that  no  stamp  should 
be  affixed  to  it.  I  think,  therefore,  that  in  all  cases  where  the  ques- 
tion is  whether  the  agreement  is  void  at  common  law  or  by  statute, 
and  the  party  introduces  it,  not  to  set  it  up  and  establish  it,  but  to 
destroy  it  altogether,  there  is  no  objection  to  its  admissibility.  As  in 
the  case  of  a  conspuracy,  or  an  agreement  to  commit  a  robbery,  on 
no  principle  could  it  be  contended  that  a  contract  between  the  parties 
for  the  commission  of  such  an  offence  would  be  inadmissible  without 
a  stamp.  I  think  that  the  stamp  acts  are  made  for  a  different  pur- 
pose —  they  are  made  to  prevent  persons  from  availing  themselves 
of  the  obligatory  force  of  an  agreement,  unless  that  agreement  is 
stamped."  And  Alderson,  B.  "  The  statute  enacts,  that  a  stamp  is 
necessary  upon  an  agreement,  *  whether  the  same  shall  be  only  evi- 
dence of  a  contract^  or  obligatory  upon  the  parties  from  its  being  a 
written  instrument.'  Taking  the  whole  together,  it  must  be  implied 
that  a  stamp  is  unnecessary,  where  the  instrument  shows  no  con- 
tract in  law,  and  cannot  be  enforced  between  the  parties.  Now,  here, 
the  written  papers  w^ere  not  obligatory  between  the  parties,  and  they 
were  put  in  evidence  to  show  what  is  called  a  void  agreement,  but 
which,  under  the  circumstances,  is  no  agreement  at  all." 

In  JRegina  v.  Gompertz,  9  Q.  B.  824,  which  was  an  indictment  for  a 
conspiracy  to  defraud  the  prosecutor,  by  inducing  him  to  accept  cer- 
tain bills  of  exchange,  a  warrant  of  attorney  which  was  given  to  him 
for  the  purpose  of  inducing  him  to  accept  them,  was  held  receivable 
in  evidence  without  a  stamp.  Lord  Denman  there  says,  "  The  recep- 
tion in  evidence  of  a  warrant  of  attorney  without  a  stamp  was  ano- 
ther ground  of  application  for  a  new  trial.  This  is  a  point  of  very 
great  importance ;  for  few  frauds  are  committed  without  the  inter- 
vention of  written  instruments  made  subject  to  the  stamp  duties ; 
and  yet  on  such  occasions  they  are  rarely  stamped.  The  giving  such 
an  instrument  as  a  security,  on  the  face  of  it  valid  to  an  ignorant 
person's  apprehension,  but  really  unavailable  for  want  of  a  stamp, 
may  sometimes  be  one  of  the  means  by  which  the  fraud  is  practised, 
and,  where  the  object  of  the  evidence  is  not  to  enforce  or  set  up  the 
instrument  as  a  valid  instrument,  but  merely  to  show  that  it  was  part 
of  a  scheme  of  fraud,  and  so  to  use  it  for  a  purpose  collateral  to  the 
object  apparent  on  the  face  of  it,  there  are  many  cases  in  which  it 
has  been  held  that  a  written  instrument,  requiring  a  stamp  but  un- 
stamped, is  admissible.  On  the  other  hand,  if  there  be  any  allegation 
to  the  proof  of  which  an  instrument  available  in  law  is  necessary,  or 
if  it  be  tendered  as  such  instrument,  unless,  as  in  forgery,  it  be  itself 
the  subject-matter  of  the  charge,  then  it  cannot  be  received  unstamped, 
if  of  a  nature  requiring  a  stamp.  This  distinction  is  w^ell  known ; 
and  it  is  needless  to  cite  the  cases  which  establish  it." 

In  Smart  v.  NokeSy  6  Man.  &  G.  911,  which  was  an  action  of  debt 
with  pleas  of  nunquam  indebitatus  and  payment,  the  plaintiff  offered 
in  evidence  a  document  in  which  ,the  defendant  admitted  the  debt, 
but  stated  that  it  had  been  paid  by  a  bill  of  exchange ;  held  that  the 
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bill  of  exchange,  though  improperly  stamped,  was  admissible  to  nega- 
tive the  inference  of  payment  by  that  bill.  Tindal,  C.  J.,  in  deliver- 
ing judgment,  said,  "  Sweeting  v.  Halse,  9  B.  &  Cr.  365,  is  the  strong^ 
case  against  the  plaintiff.  But  in  that  case  the  very  purpose  of  giv- 
ing the  unstamped  bill  in  evidence  was,  to  prove  an  existing  contract 
between  the  parties  —  namely,  a  contract  to  cancel  the  former  bill  — 
not,  as  here,  to  show  that  the  unstamped  instrument  was  unavailable. 
It  would  be  singularly  unjust  that  a  plaintiff,  in  availing  himself  of  a 
memorandum  which  proved  that  the  defendant  was  indebted  to  him, 
should  be  bound  by  every  assertion  or  statement  in  that  memorandum, 
and  should  be  wholly  without  the  power  of  showing  that  they  were 
untrue." 

In  Keable  v.  Paj/ne,  8  Ad.  &  El.  555,  which  was  an  action  for 
goods  sold  and  delivered,  the  case  for  the  plaintiff  being  that  the  de- 
fendant received  them  from  M.,  who  had  obtained  them  from  the 
plaintiff,  the  owner,  by  pretending  to  purchase  and  pay  for  them  by  a 
check  drawn  on  a  party,  who  as  M.  knew  would  dishonor  the  check, 
it  was  held  that  the  check  was  admissible  though  not  stamped.  The 
defendant's  counsel  contending  that  there  was  a  distinction  between 
the  case  of  criminal  proceedings  against  the  guilty  party  and  civil 
ones,  where  it  is  sought  to  make  the  unstamped  document  evidence 
against  a  third  person  not  party  to  the  fraud,  and  who  was  a  bom 
fide  purchaser,  Patteson,  J.,  says,  "  I  cannot  recognize  the  distinction. 
Whether  against  the  person  accused  of  the  fraud,  or  a  third  party,  the 
principle  must  be  the  same,  if  the  question  turn  on  the  fact  of  fraud. 
If  it  were  necessary,  in  a  civil  action,  to  show  that  there  had  been  a 
felony,  or  an  obtaining  by  false  pretences,  the  evidence  would  be  ad- 
missible as  if  the  case  were  that  of  an  indictment  for  the  felony  or 
the  fraud." 

In  Enthoven  v.  Hoyle^  16  Jur.  272  ;  s.  c.  9  Eng.  Rep.  434,  in  Cam. 
Scac«,  where  the  question  was  as  to  the  admissibility  in  evidence  of 
some  debentures  of  a  joint-stock  company,  and  which  were  not  duly 
stamped,  Parke,  B.,  in  delivering  judgment  says,  "  We  are  all  of  opi- 
nion that  these  bonds  or  debentures  were  properly  admitted  in  evi- 
dence for  one  purpose,  that  is,  for  the  purpose  qi  showing  that  really 
they  were  worthless  as  such,  and  therefore  laying  a  foundation  for  the 
plaintiff's  right  to  recover  upon  the  money  counts.  If  they  had  been 
used  in  order  to  support  the  special  counts,  it  would  have  been  wrong, 
because  they  were  not  on  proper  stamps.  Williams  v.  Gerry^  10  M. 
&  W.  296,  will  probably  be  relied  on  by  the  other  side.  That  was 
an  issue  to  try  the  property  in  goods  claimed  by  the  plaintiff  under  a 
bill  of  sale ;  a  former  bill  of  sale  of  the  same  goods,  which  had  been 
cancelled,  being  tendered  in  evidence  to  sh6vv  that  the  second  bill  of 
sale  was  given  bond  fide  and  not  fraudulently,  it  was  held  inadmissi- 
ble without  a  stamp.  But  there  the  rejected  document  was  attempted 
to  be  set  up  as  a  valid  agreement 

Wilkins,  Serg.,  and  Henderson^  in  support  of  the  rule.  Every 
agreement  which  is  valid  on  its  face,  so  as  to  be  capable  of  being 
enforced  between  the  contracting  parties,  or  even  by  one  of  them 
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against  the  other,  ranst  be  stamped  before  it  can  be  received  in  evi- 
dence. The  stamp  acts  were  passed  for  the  benefit  of  the  revenue, 
and  it  would  be  dangerous  if  the  necessity  of  stamping  an  agreement 
were  to  depend  on  the  contracting  parties  electing  to  enforce  it  Be- 
sides, third  persons  might  be  interested  in  the  document,  or  want  to 
make  use  of  it  in  other  proceedings.  Now  the  agreement  in  the  pre- 
sent case  was  legal  on  its  face,  binding  at  lecist  one,  perhaps  both,  of 
the  contracting  parties  at- the  time  it  was  made.  If  the  plaintiff's 
horse  had  won,  he  migl^t  have  treated  the  agreement  as  a  valid  one, 
got  it  stamped,  and  sued  upon  it 

[Martin,  B.  Suppose  the  plaintiff  had  brought  an  action  for  the 
stake  on  the  ground  that  his  horse  had  won,  and  it  was  proved  that 
his  horse  was  beaten,  could  he  then  have  said  that  the  agreement  was 
a  fraud  ?] 

Certainly  not,  and  that  shows  the  abuses  to  which  the  plaintiff's 
view  of  the  law  would  give  rise.  In  all  the  cases  which  have  been 
referred  to,  the  document  received  in  evidence  was  admitted  to  show 
that  it  was  on  its  face  a  nullity.  Retina  v.  Gotnpertz  may  seem  an 
exception ;  but  that  was  the  case  of  a  one-sided  instrument,  which 
the  person,  by  whom  alone  it  was  signed,  sought  to  enforce  against 
another  pairty. 

Pollock,  O.  B.  We  are  all  of  opinion  that  this  rule  must  be  dis- 
charged. The  case  is  really  undistinguishable  from  Regina  v.  Gom- 
perts^  9  Q.  B.  824.  That  case  arose  on  a  warrant  of  attorney,  on 
the  face  of  it  a  good  and  valid  instrument,  requiring  a  stamp  before 
it  could  be  given  in  evidence ;  and  in  the  present  case  the  agreement 
sued  on  is  likewise  a  legal  one,  the  only  ground  for  impeaching  it  be- 
ing that  it  was  a  fruud.  No  doubt  it  was  a  gross  fraud.  The  ques- 
tion is  whether,  where  a  party  by  fraud  induces  another  to  enter  into 
a  written  agreement,  it  is  necessary  that  the  aggrieved  party  put  a 
stamp  on  the  instrument  before  he  asks  to  get  back  his  money  on  the 
ground  of  the  fraud.  Now,  I  go  entirely  with  the  decision  of  the 
Court  of  Queen's  Bench  in  Regina  v.  Gomperts.  I  think  that  an 
agreement  does  not  require  a  stamp  unless  when  it  is  used  as  and  for 
an  agreement — if  it  is  used  merely  as  part  of  the  machinery  of  a 
fraud,  to  show  that  the  person  paying  the  money  has  been  imposed 
on,  no  stamp  is  required.  Thus  in  civil  cases — if  a  document  is 
used  as  an  agreement  it  must  be  stamped ;  but  not  when  it  is  used 
for  any  collateral  purpose  —  as,  for  instance,  if  used  as  a  piece  of 
paper  to  identify  some  person  by  being  found  in  his  possession,  or  to 
connect  one  person  with  another,  or  to  connect  two  pieces  of  paper 
together,  and  such  like.  And,  in  criminal  cases,  although  an  instru- 
ment might,  as  such,  require  a  stamp,  and  be  in  itself  free  from  fraud, 
still  if  used  to  establish  crime,  it  does  not  require  a  stamp.  Thus,  where 
a  prisoner  is  indicted  for  forgery,  the  forged  instrument  is  receivable 
in  evidence  though  it  has  either  no  stamp  or  a  wrong  stamp.  My  bro- 
ther Wilkins  points  out  a  bad  use  which  he  says  might  be  made  of  this 
state  of  the  law.     He  observes  that  in  the  present  case  the  plaintiff 

did  not  set  up  fraud  in  the  first  instance,  but  insisted  that  the  agree- 
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ment  was  void  altogether ;  and  if  that  had  not  been  a  mode  of  pot- 
ting the  plaintiff's  case  in  the  same  parallel,  if  I  may  so  say,  with  the 
other,  there  might  be  some  force  in  the  argument.  A  case  v/ss  also 
put  during  the  argument,  supposing  that  the  plaintiff  had  claimed  the 
stake  under  the  agreement,  and  it  turned  out  that  his  horse  was  beat- 
en in  the  race,  could  he,  it  was  asked,  have  set  up  the  fraud  after- 
wards ?  I  do  not  believe  that  he  could  have  done  so ;  for  having  once 
affirmed  the  contract  by  claiming  the  stake,  he  could  not  afterwards 
turn  round  and  say,  "  I  will  have  my  money  back  on  the  ground  of 
fraud."  A  man  cannot  blow  hot  and  cold  — affirm  and  disaffirm. 
But  both  the  modes  in  which  the  plaintiff  here  shaped  his  case  were 
in  truth  the  same  —  they  were  different  modes  of  obtaining  the  same 
result  —  namely,  that  the  agreement  was  not  worth  a  farthing.  The 
first  was  that  the  agreement  was  an  illegal  contract,  and  if  it  were, 
no  stamp  would  be  required ;  that  failing,  the  plaintiff's  counsel  then 
said,  "I  will  show  it  was  a  fraudulent  contract"  —  both  of  these 
are  consistent  with  the  doctrine  that  the  agreement  did  not  require  a 
stamp.  In  the  first  place  then,  I  think  we  have  the  trae  principle  on 
this  subject  laid  down  in  most  of  the  cases  which  have  been  cited, 
and  have  further  a  special  decision  in  this  sort  of  case  in  Regina  v. 
Gofiipertz, 

Alderson,  B.  I  am  of  the  same  opinion.  What  the  plaintiff  says 
in  substance  is  this  —  You,  the  defendant,  have  paid  over  to  anoth^ 
person  money  which  belonged  to  me,  when  you  ought  not,  and  I  had 
given  you  notice  not  to  do  so.  Then,  in  order  to  show  that  the  defend- 
ant had  the  plaintiff's  money,  and  had  paid  it  over  impro|>erly,  he  says, 
there  was  a  gross  fraud  practised  on  me  —  I  was  induced  to  run  a 
horse  against  another  by  sharpers,  and  you  paid  the  money  to  those 
sharpers.  How  does  he  make  that  out  ?  He  says,  here  is  a  piece  of 
paper  which  purports  to  be  an  agreement  to  run  my  horse  "  Jackey  ^ 
against  the  other  horse, "  Flying  Cloud,"  there  being  in  truth  no  such 
horse  as  "  Flying  Cloud,"  and  the  whole  was  a  trick  to  bring  into  Uie 
race  a  totally  different  description  of  a  horse,  in  order  to  cheat  me. 
How  can  you  prove  that  better  than  by  producing  the  paper  contain- 
ing the  agreement  ?  In  so  doing  the  plaintiff  does  not  set  it  up  as 
an  agreement,  but  as  a  concocted  fraud.  The  principle  of  Coj^jock 
V.  Bower  is  the  same  with  this,  except  that  there  the  paper  appeared 
illegal  on  the  face  of  it,  here  the  illegality  is  to  be  made  to  appear  by 
showing  that  it  formed  a  portion  of  a  firaud ;  but  the  principle  of  both 
is,  we  do  not  set  the  document  up,  but  knock  it  down,  by  showing 
that  it  is  either  apparently  illegal  or  a  firaud. 

Platt,  B.,  concurred. 

Martin,  B.  I  cannot  distinguish  this  case  from  Regina  v.  Crom- 
pertz.  If  that  case  did  not  exist,  I  should  not  have  so  clear  an  opinion 
on  the  subject  as  the  rest  of  the  court.  For  when  I  find  the  law  say- 
ing, such  and  such  documents  must  be  stamped  and  shall  not  be 
receivable  in  evidence  unless  they  are  stamped,  it  is  the  duty  of  par^ 
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ties  to  see  that  they  are  stamped,  and  that  is  what  the  parties  in  this 
case  have  not  done.  But  I  think  the  matter  is  concluded  by  Regina 
V.  Gompertz, 

Alderson,  B.  It  is  easy  to  suppose  such  a  case  as  this  —  two 
persons  conspire  to  defraud  an  ignorant  man  of  his  money,  by  giving 
him  bills  of  exchange  on  insufficient  stamps.  According  to  the  doc- 
trine of  the  defendant's  counsel,  you  could  not  use  those  bills  in  evi- 
dence in  order  to  show  the  circumstances  necessary  to  prove  the  fraud. 


Rule  discharged. 


Phillips  v.  Pound.^ 

Jane  7,  1852.  • 

Arrest  —  Privilege  —  Attorney's  Clerk. 

The  managing  clerk  of  an  attorney  is  not  priyileged  from  arrest  while  going  to  attend  before 
a  judge  at  chambers,  on  business  of  his  master. 

Hawkins  had  obtained  a  rule  to  discharge  the  defendant  out  of 
the  custody  of  the  sheriff  of  London,  by  whom  he  had  been  arrested 
on  a  ca.  sa.  issued  in  this  action ;  on  the  ground  that  he  was  privi- 
leged from  arrest.  The  defendant  was  managing  clerk  to  an  attorney, 
and  in  that  capacity  obtained  a  judge's  order  for  a  certiorari  to  remove 
a  plaint  from  a  county  court  into  the  Court  of  Queen's  Bench  on 
payment  of  costs  ;  the  judge  adding  that  if  one  of  the  Masters  would 
certify  that  those  costs  would  be  allowed  on  taxation,  a  further  appli- 
cation might  be  made  to  him  to  vary  the  order.  The  next  day  the 
defendant  obtained  such  a  certificate  from  the  Master  at  his  office  in 
King's  Bench-walk  Temple,  and  was  arrested  whil^  bond  fide  pro- 
ceeding thence  with  it  to  attend  the  judge,  for  the  above-mentioned 
purpose,  at  his  chambers  in  Rolls-gardens,  Chancery-lane. 

Hannen  showed  cause,  citing  Newton  v.  Constable^  2  Q.  B.  157 ; 
6  Jur.  317,  where  it  was  held,  that  a  barrister  attending  petty  sessions 
for  the  purpose  of  obtaining  practice  is  not  privileged  from  arrest 
redeundo. 

The  court  then  cfiJled  on 

Hawkinsy  in  support  of  the  rule.  An  attorney's  clerk  is  privileged 
from  arrest  whenever  he  is  band  fide  attending  a  tribunal  in  the  con- 
duct of  the  business  of  his  master ;  and  it  would  be  very  inconve- 


1  16  Jur.  644;  21  Law  J.  Bep.  (k.  b.)  Exch.  277. 
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nient  if  the  law  were  otherwise,  seeing  that  much  of  the  business  at 
judges's  chambers  is  managed  by  such  clerks.  In  Meekins  v.  Smitkj 
1  H.  BL  636,  the  court  laid  down  as  a  general  rule  "  that  all  persons 
who  have  relation  to  a  suit  which  calls  for  their  attendance,  whether 
they  are  compelled  to  attend  by  process  or  not  (in  which  number  bail 
are  included),  are  entitled  to  privilege  from  arrest  eundo  et  redeundo^ 
provided  they  come  bond  fide P  And  in  Ex  parte  Waikinsyl  Jar. 
236,  it  was  held  that  an  agent  attending  an  appeal  before  the  house 
of  lords,  though  neither  attorney  nor  solicitor,  could  not  be  arrested 
redeu7ido. 

[Alderson,  B.  If  an  attorney's  clerk  is  to  be  privileged  firom 
arrest,  why  not  a  barrister's  clerk  ?] 

Because  he  is  not  engaged  in  the  actual  conduct  of  the  cause. 

Alderson,  B.  He  might  be  actually  carrying  his  master's  brief  to 
him.  Some  persons  are  privileged  from  necessitv,  i.  e,  such  as  attend 
the  court  in  obedience  to  its  command,  in  which  case  the  court  pro- 
tects them  from  the  consequences  of  their  obedience.  Others  are 
privileged  by  prescription,  such  as  barristers,  attorneys,  and  probably 
proctors.     The  present  case  however  comes  under  none  of  these. 

Pollock,  C.  B.  There  is  also  this  distinction.  Unless  the  necessary 
parties  to  conduct  a  suit  were  privileged  from  arrest  the  court  would 
be  interrupted  in  its  proceedings,  and  might  have  to  wait  for  every 
witness  who  is  to.  give  evidence,  every  barrister  to  argue,  and  every 
attorney  to  instruct  But  where  a  party  is  going  to  do  something 
which  might  be  done  at  any  other  time,  and  his  absence  has  not  the 
effect  of  keeping  the  court  waiting,  he  has  no  privilege  firom  arrest 
Were  this  not  so,  persons  would  enter  into  the  service  of  attorneys  at 
a  very  cheap  rate  in  order  to  obtain  a  privilege  firom  arrest 

Rule  discharged. 


Benham   t?.  The  United    Guarantee  and   Life  Assurance  Com- 
pany.^ 

Jane  7, 1852. 

Policy  of  Assurance —  WarraMy —  Statement  in  Policy. 

An  assurance  company  effected  a  policy  with  a  literary  institntion,  to  guarantee  to  m  certain 
amount  against  loss  which  might  be  occasioned  by  the  want  of  int^mty,  honesty,  or  fidelitf 


of  one  R.  w  ^  in  his  employment  as  secretary  to  ue  institntion.  The  basis  of  the  contract 
was  alleged  to  be  a  certain  statement  in  writing,  by  the  treasnrer  of  the  institotion,  lodged 
at  Ae  office  of  the  company,  containing  a  dedutUion  of  the  tmth  of  the  answers  to  certain 
questions.    There  was  likewise  a  proviso,  that  any  fraudulent  misstatement  or  suj^tfes- 


1 16  Jar.  691 ;  21  Law  J.  Bep.  (n.  s.)  Exch.  317 ;  7  Exchequer  Bep.  744. 

Digitized  by  VjOOQIC 


COUET   OF  EXCHEQUER,  1862.  625 


Benham  v.  The  United  Guarantee  and  Life  Assurance  Companj. 

sion  in  that  declaration  should  render  the  policy  void  from  the  beginning.  The  statement 
referred  to,  contained,  inter  alia,  the  following  questions  and  answers: — First,  "Is  the 
applicant  at  present  in  your  employment,  and  if  so  in  what  capacity,  and  has  he  hitherto 
performed  the  duties  of  his  situation  faithfully  and  to  your  satisfaction  ?  '*    A.  "  He  is 

secretary  to  the Literary  Institution."    Secondly,  "  Is  the  applicant  personally  known 

to  you,  or  any  of  your  firm,  or  by  whom  has  he  been  introduced  or  recommended  to  you  ?" 
A.'-  Only  as*  above."  Thirdly,  "  In  what  capacity  do  you  intend  to  emploj  the  applicant : 
and  with  reference  to  this  question  state,  as  far  as  circumstances  will  permit,  (a)  the  nature 

of  his  intended  duties  and  responsibilities  ?  "    .4.  (a)  "  He  is  secretary  of  the Literary 

Institution,  of  which  I  am  treasurer."  (c)  "  The  checks  which  will  be  used  to  secure  accu- 
racy in  his  accounts,  and  when  and  how  often  they  will  be  balanced,  and  closed?" 
A.  (c) "  Examined  by  finance  committee  every  fortnip^ht"  (d)  "  The  salary  or  emolument, 
and  when  it  will  be  paid  to  him,  and  how  and  when  it  will  be  paid  ?  "  A.  (d)  **  80/.  a  year 
at  present:" — 

Held,  that  the  statement  that  the  accounts  of  R.  W.  would  be  examined  once  a  fortnight  by 
the  finance  committee  of  the  institution  did  not  amount  to  a  warranty ;  and  consequently, 
that  an  action  was  maintainable  on  the  policy  for  a  loss  occasioned  by  his  want  of  integrity 
in  the  service  of  the  institution,  although  such  loss  was  occasioned  by  their  neglecting  to 
examine  his  accounts  in  the  manner  specified  in  the  policy. 

Covenant,  on  a  policy  of  insurance,  against  a  registered  assurance 
company.     The  declaration  alleged,  that  on  the  13th  May,  1850,  by 
a  certain  instrument  or  policy  of  guarantee,  sealed  with  the  common 
corporate  seal  of  the  defendants,  (making  profert) ;   after  reciting, 
that  the  Marylebone  Literary  and  Scientific  Institution  had  agre^ 
to  take  into  their  service  and  to  employ  as  secretary,  one  R.  W.,  in 
the    said   policy  of  guarantee  described,  upon  the  condition  of  his 
procuring  a  sufficient  surety  to  guarantee  the  plaintiff,  therein  de- 
scribed as,  and  then  being  the  treasurer  of  the  said  institution,  to 
the  extent  of  200/.,  against  loss  occasioned  by  the  want  of  integrity, 
honesty,  or  fidelity  of  the  said  R.  W.,  in  such  service  or  employment ; 
and  that  in  performance  of  the  said  condition,  the  said  R.  W.,  with  the 
concurrence  of  the  plaintiff  as  such  treasurer,  had  agreed  with  the 
defendants  for  the  grant  by  them  to  the  plaintiff  of  that  policy  of 
guarantee ;  and  that  as  the  basis  of  the  contract  for  such  guarantee, 
the   plaintiff  had  lodged  at  the  office  of  the  defendants  a  certain 
statement  or  document  in  writing,  in  the  policy  of  guarantee  de- 
scribed as  «  Employers'  Guarantee  Proposal,  No.   624,"  containing, 
among  other  things,  a  declaration  signed  by  the  plaintiff  of  the  truth 
of  the  answers  thereby  given  to  the  questions  therein  contained ;  and 
also  reciting  that  R.  W.  had  paid  to  the  defendants  or  their  duly  au- 
thorized agent  or  officer,  the  sum  of  21.  10s.  as  the  premium  or  con- 
ftideration  for  such  guarantee  as  thereinafter  expressed,  for  the  space 
of  one  year,  commencing  on  the  13th  May,  I860,  and  terminating  on 
the   13th    May,  1851,  both  inclusive:   it  was   witnessed,  that  the 
defendants,  fully  relying  on  the  truth  ot  the  declaration  contained  in 
the  said  statement  or  document,  did  thereby  agree  and  declare  that 
during  the  space  of  one  year,  commencing  and  terminating  as  afore- 
said, and   afterwards  during  every  succeeding  year,  in  ^^V^^ ^ 
which  the  defendants  should  consent  to  receive,  and  the  said  R.  W., 
and  the  plaintiffs,  or  one  of  them,  should  before  or  upon  the  13th 
May,  in  the  same  year,  pay,  or  cause  to  be  paid,  unto  the  said  de. 
fendants,  or  unto  such  officer  or  agent  thereof,  as  should  be  duly 
authorized  by  the  directors  of  the  company  to  receive  the  same,  the 
annual  premium  or  sum  of  2L  10s.j  &c.,  the  general  funds  and  pro- 
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perty  for  the  time  being,  and  the  subscribed  capitol  of  the  defendant 
company,  but  none  of  the  members  or  officers  thereof,  individually  or 
personally,  should,  to  the  extent  or  amount  in  the  whole  of  200/^  kc^ 
but  to  no  further  or  greater  extent  or  amount,  be  subject  and  liable 
according  to  the  deed  of  settlement  and  rules  of  the  company,  to 
satisfy,  reimburse,  and  make  good  unto  the  plaintiff  or  other  the 
treasurer  for  the  time  being  of  the  said  institution,  or  the  representa- 
tives or  assigns  of  the  said  institution,  within  three  calendar  months 
next  after  proof  should  be  given  to  the  reasonable  satisfaction  of  the 
directors  of  the  said  company  of  the  occurrence  of  such  next-men- 
tioned loss,  every  loss  whatsoever,  which,  during  the  continuance  of  the 
liability  of  the  company  under  the  said  policy,  should  be  sustained  by 
the  treasurer  of  the  said  institution,  by  reason  or  in  consequence  of  the 
want  of  integrity,  honesty,  or  fidelity  of  the  said  R.  W^  in,  or  aris- 
ing out  of  his  employment  to  be  such  secretary  of  the  said  institu- 
tion. And,  it  was  by  the  policy  of  guarantee  provided,  that  (so  far 
as  the  next-mentioned  rules  and  regulations  were  capable  of  applica- 
tion to  the  same),  the  said  policy  and  the  guarantee  thereby  granted 
or  undertaken,  should  be  subject  and  liabjle  to  the  rules  of  the  said 
company  referred  to  by  the  notice  of  even  date  therewith,  thereupon 
indorsed,  and  to  all  other  the  then  existing  rules  and  regulations  of 
the  company  relative  to  policies  of  guarantee  and  guarantees  granted 
or  undertaken  thereby,  and  that  in  the  same  manner  as  if  all  the  said 
rules  and  regulations  were  actually  incorporated  at  length  in  the 
policy  with  special  reference  thereto.  And  it  was  thereby  further 
provided,  that  the  policy  was  granted  upon  the  express  condition, 
that  every  person  at  any  time  making  any  claim  thereunder,  should, 
at  the  costs  of  the  defendant  company,  whenever  required  so  to  do 
by  the  directors  or  other  duly  authorized  agents  or  agent  thereof, 
afford  every  description  of  aid  or  assistance  capable  of  being  afforded 
by  such  person  for  the  purpose  of  enabling  the  defendant  company 
or  the  directors,  or  other  duly  authorized  agent  or  agents  thereof,  to 
prosecute  or  bring  to  justice  the  said  R.  W.  for  any  criminal  offence 
committed  by  him  while  such  secretary,  or  to  procure  the  reimburse- 
ment of  the  said  company  by  the  said  R.  W.,  or  his  estate,  of 
moneys  paid  by  or  recovered  from  the  company  under  the  policy. 

The  declaration  then  proceeded  to  set  out  the  notice  as  follows : — 
"  Take  notice,  that  by  the  rules  which,  in  the  first  schedule  to  the 
deed  of  settlement  of  this  company,  are  numbered  130,  131,  132, 131, 
135,  and  136,  (and  to  which*  you  are  referred  for  more  particular 
information),  it  is  provided  to  the  effect,  that  any  fraudulent  mis- 
statement or  suppression  in  any  declaration,  in  consequence  of  and 
with  express  reference  to  which  a  policy  of  guarantee  is  granted  by 
the  company,  renders  such  policy  void  from  the  beginning;  that  the 
annual  premium  payable  upon  a  policy  of  guarantee  granted  in  con- 
sideration of  an  annual  premium  must  be  paid  within  fifteen  days 
from  the  day  on  which  it  first  accrues  due,  and  that  if  paid  within 
such  fifteen  days  the  policy  does  not  become  void,  but  if  not  so  paid, 
then  (subject  to  a  discretionary  power  for  the  directors,  within  three 
calendar  months,  to  remit  the  forfeiture  upon  such  terms  as  they 
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think  proper)  the  policy  will  be  absolutely  void :  that  the  right  to 
make  a  claim,  under  a  policy  of  guarantee,  ceases  three  months  after 
the  death  of  the  party  whose  integrity  is  guaranteed  :  that  (subject 
to  a  discretionary  power  exercisable  in  certain  cases  by  the  directors,  of 
remitting  the  forfeiture,)  a  policy  of  guarantee  becomes  void  as  to 
future  claims,  upon  notice  and  satisfactory  proof  to  the  directors,  of 
the  commission  or  omission  by  the  party  whose  integrity  is  guaranteed 
of  any  act  which  results  in  the  accruer  of  the  right  to  make  a  claim 
under  the  policy,  and  that  the  holder  or  party  entitled  to  the  benefit 
of  a  policy  of  guarantee  is  bound,  immediately  upon  discovering  or 
having  notice  of  the  commission  or  omission  by  the  party  whose 
integrity  is  guaranteed,  of  any  act  resulting  in  the  accruer  of  the 
right  to  make  a  claim  under  the  policy,  to  forward  a  written  in- 
timation of  the  same,  and  so  far  as  circumstances  will  permit,  of 
all  particulars  attending  the  commission  or  omission  thereof,  to  the 
directors;  and  that  by  wilfully  and  knowingly  omitting  or  neglect- 
ing so  to  do  for  ten  days  after  such  discovery  or  notice,  the  policy 
becomes  absolutely  void,  both  as  to  existing  and  future  claims. 
Dated  the  13th  May,  1850." 

The  declaration  proceeded  to  allege,  that  the  statement  or  docu- 
ment referred  to  in  the  policy  of  guarantee,  and  therein  described  as 
"  Employers'  Guarantee  Proposal,  No.  624,"  contained  certain  ques- 
tions and  answers,  that  is  to  say  —  First,  "  Is  the  applicant  at  pre- 
sent in  your  employment,  and  if  so,  in  what  capacity,  and  has  he 
hitherto  performed  the  duties  of  his  situation  faithfully  and  to  your 
satisfaction  ?  "  The  answer  of  which  was, "  He  is  secretary  to  the 
Marylebone  Literary  Institution."  Secondly,  "  Is  the  applicant  per- 
sonadly  known  to  you,  or  any  of  your  firm,  or  by  whom  has  he  hten 
introduced  or  recommended  to  you  ?  "  The  answer  to  which  was, 
"  Only  as  above."  Thirdly,  "  In  what  capacity  do  you  intend  to  em- 
ploy the  applicant ;  and  with  reference  to  this  question,  will  you  state 
as  far  as  circumstances  will  permit^  (a)  the  nature  of  his  intended  du- 
ties and  responsibilities  ?  "  The  answer  to  which  was,  (a)  "  Mr.  W. 
is  secretary  of  the  Marylebone  Literary  Institution,  of  which  I  am 
treasurer."  Another  of  which  said  questions  was,  (c)  "  The  checks 
which  will  be  used  to  secure  accuracy  in  his  accounts,  and  when  and 
how  often  they  will  be  balanced  and  closed  ?  "  The  answer  to  which 
wa^,  (c)  "  Examined  by  finance  committee  every  fortnight."  Ano- 
ther of  which  said  questions  was,  (d)  "  The  saJary  or  emolument 
which  will  be  paid  to  him,  and  how  and  when  it  will  be  paid  ?  " 
The  answer  to  which  was,  (d)  "  80/.  a  year  at  present"  And  ano- 
ther of  which  said  questions  was  —  Fourthly,  "  Shall  you  require  any 
further  pecuniary  guarantee  for  the  applicant's  integrity  than  that  pro- 
posed to  be  obtained  from  this  company  to  the  extent  of  £  ,  and 
if  so,  what  is  the  nature  and  amount  of  the  further  guarantee  you 
require  ?  "  The  answer  to  which  was,  "  No."  And  another  of  which 
said  questions  was  —  Fifthly,  "  Are  you  aware  of  any  reason  why  a 
guarantee  of  the  applicant's  integrity  should  be  considered  as  more 
than  usually  hazardous  ?  "  The  answer  to  which  was,  "  No."  The 
declaration  then  averred,  that  no  answers  except  as  aforesaid  were 
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given  to  the  questions  contained  in  the  statement  or  document  in 
writing,  in  the  policy  described  as  ^  Employers'  Guarantee  Proposal,'^ 
&c.,  and  that  the  said  answers  and  the  said  declaration  concerning 
the  same  were  true;  that  R.  W.,  to  wit,  on  the  said  13th  May,  1850, 
became  and  was  the  secretary  to  the  said  institution,  and  so  remained 
and  continued  from  the  time  of  the  sealing  of  the  policy  of  guaran- 
tee, until  the  18th  July,  1851,  and  the  said  institution,  during  all  that 
time,  retained  and  employed  him  in  their  service  in  the  capacity  afore- 
said; that  the  plaintiff  during  all  that  time  remained  and  continued, 
and  still  is  the  treasurer  for  the  time  being  of  the  institution;  that 
during  the  continuance  of  the  liability  of  the  defendants  under  the 
said  policy  of  guarantee,  to  wit,  on  the  13th  May,  1851,  the  defend- 
ants consented  to,  and  did  then  receive  from  the  said  R.  W.,  and  the 
said  R.  W.  then  paid  to  them  a  certain  other  annual  premium  or  stim 
of  21.  lOs.j  &C.,  as  and  by  way  of  premium  or  consideration  for  con- 
tinuing such  policy  of  guarantee  for  one  year,  commencing  the  said 
last-mentioned  day  and  terminating  on  the  13th  May,  1852,  both 
inclusive,  an4  thereupon,  and  according  to  the  terms  of  the  policy  of 
guarantee,  and  under  and  by  virtue  of  the  same,  and  the  last-men- 
tioned receipt  and  payment,  the  general  funds  and  property  for  the 
time  being,  and  the  subscribed  capital  of  the  defendant  company  dur- 
ing the  last-mentioned  space  of  one  year,  commencing  and  terminat- 
ing as  aforesaid,  were  to  the  extent  or  amount  of  200/.  liable  according 
to  the  deed  of  settlement  and  rules  of  the  company,  and  subject  to 
the  rules  and  regulations,  clauses,  provisos,  stipulations,  and  condi- 
tions contained  in  the  policy  of  guarantee,  to  satisfy,  reimburse,  and 
make  good  unto  the  plaintift,  or  other  the  treasurer  for  the  time  being 
of  the  institution,  within  three  calendar  months  next  after  proof  should 
be  given,  to  the  reasonable  satisfaction  of  the  directors  of  the  com- 
pany, of  the  occurrence  of  the  next-mentioned  loss,  every  loss  what- 
soever, which,  during  the  continuance  of  the  liability  of  the  defendants 
under  the  policy,  during  the  last-mentioned  period,  should  be  sustained 
by  the  treasurer  of  the  institution  by  reason,  or  in  consequence  of  the 
want  of  integrity,  honesty,  or  fidelity  of  R.  W.,  in  or  arising  out  of 
his  employment,  to  be  such  secretary  of  the  institution,  as  in  the  same 
manner  and  according  and  subject  to  the  said  rules  and  regulations, 
clauses,  provisos,  stipulations,  and  conditions  contained  in  the  said 
policy  of  guarantee. 

The  declaration  then  set  forth,  that  after  the  13th  May,  1850,  and 
before  the  13th  May,  1852,  and  whilst  R.  W.  remained  and  continued 
such  secretary,  and  during  the  continuance  of  the  liability  of  the  com- 
pany under  the  policy  of  guarantee,  to  wit,  on  the  14th  May,  1850, 
and  on  divers  other  days  and  times  between  that  day  and  the  23d 
July,  1851,  R  W.,  in  the  capacity  of,  and  in  the  course  of  his  em- 
ployment and  duties  as  such  secretary,  was  intrusted  with  and  bdd 
for  the  benefit  and  on  account  of  the  institution,  divers  sums  of 
money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit^  the 
sum  of  188/.  lis.  IcL  ;  and  the  same  then,  to  wit^  on  the  day  and  year 
last  aforesaid,  by  reason,  and  in  consequence  of  the  want  of  integrity 
of  R.  W.  in  his  employment  as  such  secretary,  to  wit,  by  his  embez- 
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zleraent  thereof,  becsune,  and  was  wholly  lost,  to  wit,  to  the  institu- 
tion and  the  plaintiff  as  such  treasurer;  and  the  plaintiff  and  the 
institution  then,  to  wit,  on  the  day  and  year  last  aforesaid,  and  not 
before,  discovered  and  had  notice  of  the  same ;  that  after  such  loss, 
and  immediately,  the  plaintiff  and  the  institution,  or  either  of  them, 
discovered  or  had  notice  of  the  same,  or  of  the  commission  or  admis- 
sion by  R.  W.,  of  the  act  which  resulted  in  the  accruer  of  the  right 
to  make  a  claim  under  the  policy  of  guarantee,  &;c.,  and  within  ten 
days  of  such  discovery  and  notice,  or  either  of  them,  to  wit,  on  the 
day  and  year  last  aforesaid,  the  plaintiff  forwarded  a  written  intima- 
tion of  the  same,  and  so  far  as  circumstances  would  permit,  of  all 
particulars  attending  the  commission  thereof,  and  then  gave  proof  to 
the  reasonable  satisfaction  of  the  directors  of  the  defendant  company 
of  the  occurrence  of  the  loss ;  and  the  period  of  three  calendar 
months  next  after  such  proof,  &c.,  had  elapsed  before  the  commence- 
ment of  the  present  suit ;  and  concluded  by  stating,  with  the  usual 
necessary  averments,  a  breach  by  the  defendants  in  not  making  good 
the  above  loss  of  18SL  lis.  Id.,  although  the  funds  of  their  company 
were  sufficient  for  the  purpose. 

To  this  declaration  the  defendants  pleaded,  first,  as  to  100^,  parcel 
of  the  188/.  11*.  Irf.,  &c.,  payment  of  money  into  court,  and  no  da- 
mage uUra;  secondly,  that  "the  statement  or  document  in  writing,  in 
the  policy  of  guarantee  in  the  declaration  in  this  action,  mentioned 
and  described  as  "  Employers'  Guarantee  Proposal,  No.  624,"  lodged 
by  the  plaintiff,  and  the  declaration  in  the  steitement  or  document 
signed  by  the  plaintiff  as  in  the  declaration  in  this  action  mentioned, 
were  respectively  lodged  and  signed,  and  all  the  several  questions  and 
answers  in  the  statement  and  document  in  the  declaration  in  this 
action  mentioned  were  respectively  proposed  to  and  returned  by  the 
plaintiff,  the  treasurer  of  the  institution  in  the  declaration  mentioned 
by  and  with  the  authority  of  the  said  institution,  to  form  and  did 
form,  the  basis  of  the  contract  for  such  guarantee  as  in  the  declaration 
in  this  action  mentioned  ;  and  that  whilst  R.  W.  remained  and  con- 
tinued such  secretary  as  in  the  declaration  mentioned,  and  before  the 
loss  of  the  residue  of  the  sum  of  188/.  11*.  Id,  and  before  the  want  of 
fidelity,  &c.,  of  R.  W.  in  respect  of  that  residue,  and  before  his  embez- 
zlement thereof,  to  vrit,  on  the  14th  May,  1850,  and  thence  continually 
until  and  after  the  loss  of  the  whole  of  the  said  residue,  &c.,  and  the  want 
of  integrity,  &c.,  of  R.  W.  in  respect  thereof,  and  his  embezzlement 
thereof,  divers,  to  wit,  twenty-six  of  the  fortnights  for  the  examination 
by  a  finance  committee  of  the  accounts  of  R.  W.  in  the  answers  to  the 
third  question  in  the  declaration  in  this  action  mentioned  had  elapsed, 
and  the  plaintiff  and  the  institution  in  the  declaration  mentioned,  wholly 
failed  and  neglected,  during  the  whole  of  the  time  last  aforesaid,  to 
use  the  said  checks  to  secure  accuracy  in  his  accounts,  by  any  fort- 
nightly or  any  other  examination  thereof,  &c.,  by  any  finance  com- 
mittee ;  and  wholly  failed  and  neglected  to  hold  or  institute,  or  cause 
to  be  held  or  instituted,  any  such  examination  stipulated  for  as  part 
of  the  basis  of  the  contract  of  guarantee  in  the  policy  of  guarantee,  and 
the  statement  or  document  described  as  "  Employers'  Guarantee 
VOL.  XIV.  45 
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Proposal,  No.  624,"  and  the  questions  and  answers  therein  and  in 
the  said  declaration  in  this  action  mentioned,  and  during  all  the  time 
last  aforesaid  no  such  examination  was  ever  had  or  held ;  and  the 
defendants  further  say  that  the  loss  of  the  whole  of  the  said  residue 
of  the  sum  of  188/.  11^.  Id,,  and  the  want  of  integrity,  &c.,  of  R.  W. 
in  respect  thereof,  and  his  embezzlement  thereof,  occurred  during  the 
time  of  such  failure  and  neglect  to  examine  his  accounts  by  a  finance 
committee  every  fortnight,  and  in  consequence  and  by  reason  of  snch 
failure,  neglect,  and  default,  &c."  The  plaintiff  took  out  of  court  the 
money  paid  in  under  the  first  plea ;  and  to  the  second  demurred  spe- 
cially. The  defendant  joined  in  demurrer,  but  it  was  agreed,  on  the 
argument,  not  to  notice  matter  of  form,  and  discuss  only  matter  of 
substance. 

Bovillj  for  the  plaintiff.  This  is  an  absolute  policy  of  guarantee 
for  the  fidelity  of  R.  W.-,  while  secretary  to  the  Marylebone  Literary 
and  Scientific  Institution.  The  other  side  will  contend,  that  its  effect 
is  conditional  on  his  accounts  being  examined  every  fortnight  by  the 
finance  committee  of  that  body.  But  in  policies  of  insurance  there 
is  a  great  difTerence  between  general  statements  and  warranties.  If 
the  provision  in  this  policy  as  to  the  mode  of  examining  the  accounts 
of  R.  W.  is  to  be  read  as  a  warranty,  the  neglecting  to  examine  them 
for  a  day,  or  even  an  hour,  after  the  time  specified  would  put  an  end 
to  the  policy. 

[Pollock,  C,  B.,  referred  to  Shaw  v.  Robberdsy  6  Ad.  &.  EU.  75; 
and  Martin,  B.,  Barrett  v.  Jermy,  3  Exch.  535. 

Bovill  was  then  stopped.] 

Lmsh,  contr^  The  stipulation  in  this  policy  that  the  accounts  of 
R.  W.  are  to  be  examined  every  fortnight  forms  part  of  the  basis  of 
the  contract  between  the  parties,  and  as  such  amounts  to  a  warranty. 
In  policies  of  insurance  the  distinction  between  a  warranty  and  a 
representation  depends  on  this  —  whatever  materially  affects  either 
the  risk  or  premium,  even  though  put  in  the  margin  of  the  instru- 
ment, is  to  be  construed  as  a  warranty ;  whereas,  any  thing  else  con- 
tained in  it  is  a  mere  representation,  the  falsity  of  which  does  not 
vitiate  the  policy,  unless  shown  to  have  been  wilfully  and  frauda- 
lently  made.  In  De  Hahn  v.  Hartley,  1  T.  R.  343,  Lord  Mansfield 
says,  "  A  warranty  in  a  policy  of  insurance  is  a  condition  or  a  con- 
tingency, and  unless  that  is  performed,  there  is  no  contract  It  is 
perfectly  immaterial  for  what  purpose  a  warranty  is  introduced  ;  but 
being  inserted,  the  contract  does  not  exist  unless  it  is  literally  com- 
plied with.  Now  in  the  present  case,  the  condition  was,  the  sailing 
of  the  ship  with  a  certain  number  of  men ;  which  not  being  complied 
with,  the  policy  is  void."  The  fact  that  the  accounts  of  a  p^^n 
intrusted  with  money  will  be  examined  at  certain  stated  times  by  his 
employer,  materially  effects  the  risk  incurred  by  a  party  who  insures 
his  fidelity.  But  further,  the  language  of  this  particular  policy  shows 
the  intention  of  the  parties  that  this  examination  of  accounts  should 
be  matter  of  substance.     The  contract  was  entered  into  on  the  faith 
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of  the  credit  given  to  the  answers  to  several  questions.  Some  of  these 
relate  to  things  past,  and  are  consequently  not  the  subjects  of  war- 
ranty ;  tHe  rest  relate  to  future  events,  but  of  these  one,  namely, 
the  amount  of  the  salary,  is  not  a  warranty ;  the  answer  being  quali- 
fied, t.  e.  so  much  at  present  But  the  answer  to  the  question  as  to 
the  capacity  in  which  R  W.  is  to  be  employed,  is  absolute  and 
involves  a  warranty  —  if  I  make  myself  surety  for  a  man  employed 
as  a  porter,  and  his  employer  makes  him  treasurer,  my  guarantee  is 
at  an  end.  So,  the  question  and  answer  under  consideration,  what 
"  checks  will  be  used  to  secure  accuracy  in  his  accounts  ?"  relate  to  a 
future  event,  and  are  in  an  absolute  form. 

[Martin,  B.  According  to  your  argument,  if  the  finance  committee 
neglected  to  examine  this  man's  accounts  for  one  week  after  the  end 
of  any  fortnight  of  his  service,  the  whole  security  of  the  guarantee 
would  be  gone.] 

If  the  opposite  construction  is  to  prevail  they  might  with  safety 
leave  those  accounts  unexamined  for  ten  years. 

[Pollock,  C.  B.  Suppose  that  after  the  making  of  the  policy,  the 
company  adopted  some  more  convenient  mode  of  securing  the  accu- 
racy of  their  secretary's  accounts ;  e.  g*.  by  compelling  him  every 
evening  to  pay  in  to  a  banker's  all  the  moneys  received  by  him  during 
the  day,  and  that  he  afterwards  ran  oflT  with  a  sum  of  money,  would 
the  defendants  be  liable  ?  If  this  is  a  warranty  it  must  be  construed 
literally,  and  therefore,  although  the  company  had  found  out  a  better 
mode  of  checking  his  accounts,  they  would  still  be  obliged  to  go 
through  the  idle  ceremony  of  having  them  examined  by  the  finance 
committee.] 

That  argument  cannot  apply  to  the  present  case,  for  the  plea  express- 
ly avers,  that  the  loss  was  occasioned  in  consequence  of  the  neglect 
of  the  company  to  examine  the  accounts  a'ccording  to  the  provision 
in  the  policy.  The  cases  which  have  been  cited  differ  in  this,  that  in 
none  of  them  was  it  stated  that  the  representation  in  question  should 
form  the  basis  of  the  contract 

Bovill  was  not  called  on  to  reply. 

Pollock,  C.  B.  The  manner  in  which  this  question  is  put  in  the 
policy,  the  questions  with  which  it  is  associated  in  that  instrument, 
and  the  decisions  which  have  taken  place  on  other  policies  of  insur- 
ance, lead  us  to  the  conclusion,  according  to  the  best  opinion  we  can 
form  on  the  subject,  that  the  portion  of  the  policy  in  question  was  not 
meant  or  understood  by  the  office  as  any  thing  more  than  a  declara- 
tion of  the  course  they  intended  to  pursue  ;  ahd  if  that  communica- 
tion was  made  bond  fide  and  honestly  at  the  time,  I  think  it  does  not 
prejudice  the  right  of  the  plaintiff  to  maintain  this  action.  Our  judg- 
ment, therefore,  must  be  for  the  plaintiff. 

ALDfiRSON,  Platt,  and  Martin,  BB.,  concurred. 

Judgment  for  the  plaintiff. 
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Saundebs  V.  Davies  and  Wife.^ 

Maj  28,  1852. 

Practice  —  Costs  of  New  Trial —  Perverse  VerdicL 

This  was  an  action  of  contract ;  to  which  the  defendant  pleaded 
the  general  issue  and  payment.  At  the  trial,  before  Martin,  B.,  the 
defence  set  up  was  that  payment  had  been  made  to  the  wife  of.  the 
plaintiff,  and  that  he  had  afterwards  ratified  that  payment  The 
judge  having  left  the  case  to  the  jury,  they  found  for  the  defendant 

Grovey  in  Easter  term,  obtained  a  rule  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  evidence  and  perverse. 

Benson  (abs,  J,  Evans)  showed  cause,  and  contended  that  there  was 
some  evidence  to  go  to  the  jury. 

Grove  and  Bowen  appeared  in  support  of  the  rule. 

The  court  having  intimated  an  intention  to  make  the  rule  absolute, 
the  question  arose  whether  it  should  be  on  payment  of  costs. 

Pollock,  C.  R  My  definition  of  a  perverse  verdict  is  this  — 
when  a  jury  choose  not  to  take  the  law  from  the  judge,  but  will  act 
on  their  own  erroneous  view  of  the  law.  In  such  cases,  however 
honest  the  intentions  of  the  jury  may  be,  their  verdict  is  perverse. 

Alderson,  B.  At  any  rate  such  a  verdict  ought  to  fall  within  the 
same  rule  as  mistakes  made  by  a  judge  as  to  the  law.  I  cannot 
conceive  any  reason  why,  if  a  jury  take  on  them  to  determine  the 
law,  and  determine  it  wrong,  there  should  be  a  difference  as  to  costs. 
There  is,  however,  this  difference,  when  they  decide  wrong  on  the 
facts,  namely,  that  they  are  in  a  different  position  from  us ;  for  they 
have  had  before  them  the  demeanor  of  the  witnesses,  and  other  mat- 
ters not  visible  to  the  court,  and  thus  may  have  had  reasons  for  their 
verdict  of  which  we  know  nothing. 

Martin,  B.  I  never  could  understand  why  parties  are  to  pay 
costs  where  juries  give  verdicts  contrary  to  evidence. 

Alderson,  B.     Nor  L 

Pollock,  C.  B.  I  agree  with  my  brothers  Alderson  and  Martin. 
It  is  time  that  parties  who  are  in  no  default  whatever,  and  not  re- 
sponsible for  mistakes  committed  in  the  administration  of  justice, 
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.  should  not  be  compelled  to  pay  costs  when  they  come  to  the  court 
for  redress. 

Platt,  B.     Where  injustice  has  been  done. 

The  court  deeming  the  verdict  perverse,  made  the  — 

Rule  absolute^  without  costs. 


'  Clay  and  another  v.  Southern.^ 

April  19,  1852. 

Joint-stock  Company —  Contract  —  Principal  and  Agent. 

A  joint-stock  company,  consisting  of  more  than  twenty-five  members,  was  formed  snbse- 

?uenU]r  to  the  5th  of  September,  1844,  bat  not  registered  porsuant  to  the  7  &  8  Vict  c  110. 
ts  capital  was  divided  into  shares,  and  its  profits  divided  amone  the  holders  of  them,  bnt 
any  proprietor  could  transfer  his  shares  wiuioat  the  consent  of  Die  rest  A,  a  member  of 
this  company,  entered,  by  means  of  a  memorandum  made  by  B,  his  agent,  into  a  contract 
with  C,  that  the  company  should  supply  him  with  certain  articles  on  certain  conditions. 
Those  articles  were  supplied  accordingly,  and  were  shown  to  be  the  property  of  the  com- 
pany:— 

Held^  that  A  might  sue  C  on  this  contract 

Assumpsit  by  the  plaintiffs  Clay  and  Newman,  for  goods  sold  and 
delivered  and  on  an  account  stated.  Plea,  non  assumpsit.  The  bill 
of  particulars  described  the  action  as  brought  to  recover  payment  for 
certain  iron  pillars  and  brine,  supplied  by  the  plaintiffs  to  the  defend- 
ant At  the  trial,  before  Platt,  B.,  it  appeared  that  the  plaintiffs  were 
members  of  a  salt  manufacturing  company,  entitled  "  The  Droitwich 
Patent  Salt  Company."  The  capital  of  this  company  was  divided 
into  shares,  and  its  profits  divided  among  the  holders  of  them ;  but 
though  formed  since  the  5th  September,  1844,  and  consisting  of  more 
than  twenty-five  members,  any  one  of  whom  could  transfer  his  shares 
without  the  consent  of  the  rest,  the  company  was  not  registered  pur- 
saant  to  the  7  &  8  Vict  c  110.  The  goods,  the  subject  of  the  present 
action,  were  the  property  of  the  company,  and  had  been  delivered 
under  the  following  agreement;  whether  made  by  authority  of  the 
company  did  not  appear :  — 

"  Memorandum^  Dec.  30, 1850. 

"  The  company  to  supply  Mr.  Southern  with  brine  at  Qd.  per  ton 

of  salt    The  company's  and  Mr.  Southern's  make  of  salt  to  be  regu- 

'  lated  according  to  the  superficial  measure  of  their  respective  pannage. 

A  minimum  price  to  be  fixed  for  fine  and  broad  salt     The  company 
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to  be  at  liberty  to  discontiue  supplying  Mr.  Soathem  with  brine  on 
giving  twenty-one  days'  notice,  and  Mr.  Southern  to  be  at  liberty  to 
cease  taking  the  brine  on  giving  a  similar  notice. 

**  For  Clay  &  Newman, 

« J.  W.  Lea. 

"  HfiNRT  SOUTHBRN." 

At  the  close  of  the  plaintifis'  case  it  was  objected  by  the  defend- 
ant's counsel  that  the  plaintiffs  were  not  the  proper  parties  to  sue, 
the  entire  consideration  proceeding  from  the  company,  and  the  plain- 
tiffs beinff  nothing  more  than  their  agents  to  make  the  contract  The 
judge  remsed  to  stop  the  case,  but  reserved  leave  to  the  defendant's 
counsel  to  move  to  enter  a  nonsuit  on  that  point  The  jury  having 
found  for  the  plaintifis  for  203^  135., 

Alexander  moved  accordingly.  The  contract  here  was  in  truth  the 
contract  of  the  company ;  the  present  plaintifis  could  neither  sue  nor 
be  sued  upon  it  The  case  closely  resembles  Lucas  v.  Beachj  1  Man. 
&  G.  417;  1  Scott's  N.  R.  350;  4  Jur.  631. 

[Parke,  B.  The  rule  is  that  an  action  may  be  maintained  either 
against  the  person  who  makes  a  contract  or  against  those  by  whom 
he  was  employed  to  make  it.  Here  the  parties  making  the  contract 
are  the  plaintifis,  and  they  may  declare  on  it  for  themselves,  though 
the  consideration  proceeded  from  the  company.  There  was  a  case 
of  Williams  v.  Marsden  to  this  effect,  which  was  tried  on  the  Oxfnrd 
circuit  by  Patteson,  J. 

Gray,  amicus  Ourice^  here  mentioned  that  that  action  was  brought 
by  one  J.  W.,  on  behalf  of  himself  and  the  other  proprietors  of  a 
Yorkshire  mine,  who  were,  like  the  present  company,  a  fluctuating 
body ;  that  the  court  in  banc  had  granted  a  rule  for  a  new  trial  on 
another  point,  but  refused  one  on  the  present  groimd. 

Parke,  B.,  then  read  that  case  from  a  manuscript  note,  observing 
that  the  present  was  as  like  it  as  possible ;  and  tbat  Lucas  v.  Beach 
differed  in  this,  that  there  the  very  mode  in  which  the  contract  was 
signed  showed  it  to  have  been  signed  on  behalf  of  the  company, 
whereas  here  the  plaintifis  signed  the  contract  on  behalf  of  them- 
selves ;  and  that  too  by  means  of  their  agent,  who  could  not  be  con- 
sidered in  any  sense  as  the  agent  of  the  company.] 

The  precise  language  of  the  contract  in  Williams  v.  Marsden  might 
perhaps  be  ascertained  on  inquiry. 

Parke,  B.  The  principle  is  so  plain  that  we  need  not  look  at  any 
other  contracts.  Looking  at  this  contract  on  the  face  of  it  only,  Clay 
and  Newman  may  be  treated  as  the  contracting  parties.  They  con- 
tract for  themselves  that  the  defendant  shall  be  supplied  with  brine 
by  the  company  from  time  to  time.  It  is  a  well  established  rule  of 
law,  that  either  the  party  actually  entering  into  the  contract  may  sue 
on  it,  or  those  by  whose  authority  he  contracts.  In  this  case  it  may 
be  that  the  company  could  adopt  thLi  contract  and  sue  on  it,  by  show- 
ing that  Clay  and  Newman  were  authorized  to  make  it  on  their 
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bebalf ;  and  though  on  the  other  hand  if  Clay  and  Newman  would 
be  responsible  for  violating  their  contract  in  not  supplying  the  defend- 
ant with  brine  as  agreed  on,  still  it  does  not  follow  that  the  company 
are  not  responsible  on  the  same  contract,  if  it  could  be  proved  that 
Clay  and  Newman  entered  into  it  on  their  behalf.  There  is  good 
reason  why  such  actions  as  these  should  be  maintainable ;  for  this 
company  being  a  fluctuating  body,  not  registered,  and  the  shares  of 
any  member  being  transferrable  ad  libitum  without  the  consent  of  the 
others,  it  would  be  impossible  for  parties  to  ascertain  whom  to  sue. 

Aldbrson,  and  Martin,  BB.,  concurring. 

Rule  refused. 


m  THE  EXCHEQUER  CHAMBER. 

The  Eastern  Union  Railway  Company  v.  Hart  and  another.^ 

May  12,  and  June  1,  1852. 

Mortgage  hy  a  Railway  Company  —  Right  of  Action  upon  —  4p- 
pointment  of  Receiver. 

Where  a  corporation  is  created  for  certain  purposes,  with  power  to  sne  and  be  sued,  and  to 
borrow  monejr  for  the  completion  of  those  purposes,  and  to  secure  the  repayment  of  such 
money  by  an  instrument  which  on  its  face  imports  a  covenant  for  repavment,  if  money  be 
so  borrowed  and  so  secured,  and  not  duly  repaid,  an  action  may  be  mamtained  against  the 
corporation  on  breach  of  the  covenant,  although  there  are  no  specific  statutory  provisions 
enskbling  them  to  bind  themselves  by  such  a  covenimL 

Money  was  borrowed  by  the  E.  U.  Railway  Company,  under  the  powers  conferred  by  a  local 
act  (7  &  8  Vict.  c.  85),  whereby  thev  were  authorizeid  to  borrow,  and  to  secure  repayment 
by  mortgage  of  the  railway  and  mture  calls,  (Sect.  37,)  and  to  fix  the  period  for  repay- 
ment, in  which  case  they  were  to  cause  a  period  to  be  inserted  in  the  mortgage  deed,  at  the 
expiration  whereof  the  principal  and  arrears  of  interest  should  be  paid.  (Sect.  49.)  It  was 
further  provided,  that  u  the  principal  and  interest  were  not  paid  within  six  months  after 
they  had  become  payable,  and  after  demand  thereof  in  writing,  the  mortgagee  or  bond  cre- 
ditor might  sue  for  the  same,  or  if  his  debt  amounted  to  5,000/.,  he  might  require  the  ap- 
pointment of  a  receiver,  (Sect  52);  and  that  if  the  interest  remained  unpaid  for  thirty  days 
after  it  had  become  due,  and  demand  thereof  made  in  writing,  the  mortgagee  or  bond 
creditor  might  sue  in  an  action  of  debt,  or  might  require  the  appointment  of  a  rec«ivq|. 
(Sect.  51.)  It  was  further  enacted,  that  where  no  time  was  fixed  m  the  deed  or  bond  for 
the  repayment  of  the  money,  the  creditor  might,  at  any  time  after  twelve  paonths  from  the 
date  of  me  mortgage  deed  or  bond,  demand  payment  of  the  principal,  with  all  arrears  of 
interest,  on  giving  six  months'  previous  notice.    (Sect  56.) 

In  an  action  of  debt  upon  a  mortgage  deed  executed  by  the  company  under  this  act,  and 
which  deed  contained  the  following  stipulation,  "  The  principal  sum  to  be  paid  on  the  1st 
of  January,  1851:"  — 

Hdd,  affirming  the  judgment  of  the  court  below,  that  the  action  eotdd  be  maintained. 

Edd,  also,  that  the  right  of  action  upon  the  mortgage  did  not  depend  solely  upon  sects.  51 
and  52,  nor  were  the  conditions  therein  mentioned,  namely,  the  expiration  of  six  months 


I  17  Jur.  89 ;   8  Exchequer  Rep.  116 ;    22  Law  J.  Rep.  (n.  8.)  Exch.  20.    Before 
Coleridge,  Wightman,  Ckesswbll,  Erle,  Williams,  Talfoubd,  and  Cromf- 
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in  ono  case,  and  of  thirty  days  in  another,  after  demand  of  payment,  conditions  precedeat 
to  the  bringing  of  an  action  unon  such  mortgage,  but  that  such  sections  only  recognized  a 
preexisting  right  of  action,  ana  added  thereto  another  specific  remedy,  namely,  the  appontfp 
ment  of  a  receiver,  at  the  option  of  the  borrower,  after  the  expiration  of  the  abore  peiiod. 

[Hart  V.  Eastern  Union  RotUuxiy  Company^  8  Eng.  Rep.  544,  afiKrmed.] 

This  was  a  writ  of  error,  brought  by  the  defendants  belo-w  (tiie 
Eastern  Union  Railway  Company),  upon  a  judgment  of  the  Court 
of  Exchequer,  given  on  demurrer  to  the  plea  of  the  defendants 
below.  The  action  was  in  debt,  and  the  declaration  stated,  that 
"  after  the  passing  of  four  acts  of  parliament,  to  wit,  the  Eastern 
Union  Railway  Act,  1844 ;  the  Eastern  Union  Railway  Amendment 
Act,  1845 ;  the  Eastern  Union,  Hadleigh,  and  Colchester  Railway 
Act,  1846 ;  and  an  act  of  the  11  &  12  Vict,  intituled  ««  An  Act  to 
amalgamate  the  Eastern  Union  and  Ipswich  and  Bury  St.  Edmmid's 
Railway  Companies ; "  and  after  the  making  of  the  deed  of  mortgage 
hereinafter  mentioned,  it  was  proved  to  the  satisfaction  of  the  com- 
missioners of  railways,  and  certified  by  them,  that  one  half  of  the  whole 
amount  of  the  capital,  exclusive  of  loans,  by  the  several  acts  of  par- 
liament, relating  to  the  company,  namely,  the  Eastern  Union  Rail- 
way Company,  mentioned  and  referred  to  in  the  first-mentioned  act 
of  parliament,  authorized  to  be  raised,  and  also  half  of  the  capital 
authorized  to  be  raised  by  acts  of  parliament,  relating  to  the  Ipswich 
and  Bury  St.  Edmund's  Railway  Company,  mentioned  and  referred 
to  in  the  said  act  fourthly  above  mentioned,  had  been  actually  paid 
up  and  expended  for  the  purposes  authorized  by  the  several  acts  of 
parliament,  relating  to  the  said  two  last  mentioned  companies  respect- 
ively ;  and  that  thereupon,  and  by  virtue  of  the  act  of  parliament, 
fourthly  above-mentioned,  the  defendants  became  incorporated  by 
the  said  name  of  "  The  Eastern  Union  Railway  Company."  That 
after  the  passing  of  the  said  acts  of  parliament,  and  of  the  Eastern 
Union  and  Harwich  Railway  and  Pier  Act,  1847,  and  before  the 
granting  of  the  certificate,  the  Eastern  Union  Railway  Company,  in 
pursuance  of  the  provisions  of  the  said  last-mentioned  Act,  and  also 
of  an  order  of  a  general  meeting  of  the  last-mentioned  company 
them  empowering,  by  a  certain  deed  of  mortgage,  in  consideratioD 
of  1,000/.  by  the  company  then  borrowed  at  interest  from  the  plain- 
tiffs, the  company  did  assign  to  the  plaintiffs  the  undertaking  in  the 
^id  last-mentioned  act  mentioned,  and  all  the  tolls  and  sumd  of 
money  arising  by  virtue  of  that  act,  and  all  the  estate,  right,  fee,  of 
the  company  in  the  same,  to  hold  unto  the  plaintiffs  until  the  sum  of 
1,000/.,  with  interest  at  5/.  per  cent,  should  be  satisfied ;  and  by  the 
said  deed  it  was  stipulated  that  the  principal  sum  of  1,000/.  should 
be  repaid  on  the  Ist  January,  1851,  being  the  period  fixed  by  the 
company  for  the  payment  thereof,  which  period  elapsed  after  the 
certificate,  before  the  demand  hereinafter  mentioned,  and  before  ac- 
tion." Averment,  that  before  the  making  of  the  said  order  of  the 
said  general  meeting,  and  the  borrowing  of  the  money,  all  the  moneys 
by  the  acts  of  parliament,  first,  secondly,  and  thirdly  above-men- 
tioned, authorized  to  be  raised  by  shares,  had  been  subscribed  for, 
and  that  half  thereof  had  been  paid  up ;  and  that  the  sum  so  bor- 
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rowed  of  the  plaintiffs  did  not,  at  the  time  of  the  borrowing  and  at 
the  date  of  the  mortgage,  together  with  other  sums  then  borrowed 
under  the  authority  of  the  said  acts,  exceed  the  sum  of  66,666/.,  in 
addition  to  the  sum  which,  by  the  three  last-mentioned  acts,  the 
Eastern  Union  Railway  Conipany  was  empowered  to  borrow ;  and 
that,  from  the  making  of  the  said  deed,  the  plaintiffs  have  been  and 
still  are  the  holders  of,  and  entitled  to  the  said  deed  of  mortgage ;  and 
that  the  said  principal  sum  of  1,000/.  was  not  paid  to  the  plaintiffs  on 
the  1st  January,  1851,  but  that  the  said  principal  sum  is  still  due. 
The  declaration  then  stated  a  demand  of  payment  of  the  1,000/.,  and 
non-payment  by  the  defendants.  The  plea  craved  oyer  of  the  mort- 
gage deed,  which  was  in  these  words  — "  Eastern  Union  Railway 
Company.  Debenture  bond,  1,000/.*  mortgage.  No.  112.  By  virtue 
of  an  act  passed  on  the  22d  July,  1847,  intituled  <  The  Eastern  Union 
and  Harwich  Railway  and  Pier  Act,'  we,  the  Eastern  Union  Railway 
Company,  in  consideration  of  the  sum  of  1,000/.  paid  to  us  by  J.  G. 
Hart,  of  Stowmarket,  in  the  county  of  Suffolk,  Esq.,  and  Charles 
Robert  Bree,  of  Stowmarket,  in  l^e  county  of  Suffolk,  surgeon,  do 
assign  unto  the  said  J.  G.  Hart  and  Charles  Robert  Bree,  their  exe- 
cutors, administrators,  and  assigns,  the  said  undertaking,  and  all  the 
estate,  right,  title,  and  interest  of  the  company  in  the  same,  to  hold 
unto  the  said  J.  G.  Hart  and  Charles  Robert  Bree,  their  executors, 
administrators,  and  assigns,  until  the  said  sum  of  1,000/.,  together 
with  interest  for  the  same,  at  the  rate  of  5/.  for  every  100/.  by  the 
year,  be  satisfied,  the  principal  sum  to  be  paid  on  the  1st  January, 
1851.  Given  under  our  common  seal,"  &c.  The  defendants  then 
pleaded  that  they  borrowed  from  various  other  persons  divers  sums 
of  money,  parcels  of  the  66,666/.,  and  executed  to  them  mortgages 
of  the  same  tolls  and  sums  of  money  as  are  mentioned  in  the  deed- 
poll,  and  in  the  form  given  in  schedule  (C.)  ;  that  the  1,000/.  men- 
tioned in  the  declaration  was  another  parcel  of  the  66,666/. ;  that  the 
said  sums  are  still  unpaid,  and  that  the  sums  applicable  for  the  pay- 
ment thereof  are  insufficient ;  that,  for  securing  to  the  said  mortga- 
gees their  proportions,  it  was  necessary  for  a  receiver  to  be  appointed 
to  divide  the  same  ratably,  or  that  some  other  course,  not  being  an 
action  at  law,  should  be  adopted ;  and  that  the  present  action  was 
brought  for  the  purpose  of  obliging  tfie  defendants  to  pay  to  the 
plaintiffs  more  than  their  just  proportion  of  the  mortgaged  tolls  and 
sums  of  money.  To  this  plea  there  was  a  demurrer,  upon  which 
judgment  was  given  for  the  plaintiffs  below.^ 


1  The  7  &  8  Vict  c.  85, "  An  Act  for  making  a  railway  from  Colchester  to  Ipswich," 
enactflj  by  section  51,  "  in  order  to  provide  for  the  arrears  of  interest  and  costs,  or  of 
Ae  pnncipal  and  interest  and  costs,  of  any  such  mortgage  or  bond,  at  the  respective 
times  at  which  such  interest,  or  such  princijpal  and  interest  and  costs,  become  due,  that 
if  such  interest,  or  any  part  thereof,  shall,  for  thirty  days  after  the  same  shall  have  bo- 
come  due,  and  demand  thereof  shall  have  been  made  in  writing,  remain  unpaid,  the 
mortgagee  or  bond  creditor  may  either  sue  for  the  interest  so  in  arrear  by  action  of  debt 
in  any  of  the  superior  courts,  or  he  may  reauire  the  appdntment  of  a  receiver,  by  an 
application  to  be  made  as  hereinafter  provided." 

Section  52.  "  And  with  respect  to  such  principal  money,  interest,  and  costs,  be  it 
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Bramwell  (Wtlles  with  him),  for  the  plaintiffs  in  error.  This  case 
has  been  decided  against  the  company  both  by  the  Court  of  Exche- 
quer and  Court  of  Common  Pleas ;  but  in  the  latter  court  it  was 
scarcely  argued,  as  it  was  felt  that  the  court  would  consider  itself 
bound  by  the  decision  of  the  exchequer.  The  question  turns  on  the 
sufficiency  of  the  declaration ;  and  that  depends  upon  another  ques- 
tion, namely,  whether  a  right  of  action  is  given  by  statute  against 
the  company  upon  this  instrument  The  company  are  a  statutory 
corporation  for  certain  purposes,  and  they  cannot  act  except  in  con- 
formity with  their  powers,  which  they  must  strictly  follow  :  The  East 
Anglian  Railways  Company  v.  The  Eastern  Counties  Railway  Com' 
panyy  16  Jur.  249 ;  s.  c.  7  Eng.  Rep.  505,  in  which  a  contract  for  a 
lease  by  a  railway  company  was  held  bad,  as  being  ultra  vires. 
Gage  V.  Uie  Newmarket  Railway  Company^  16  Jur.  1136 ;  s.  c.  ante^ 
p.  57,  is  to  the  same  effect.  The  special  act  empowers  the  com- 
pany to  borrow  money,  and  the  statutes  and  instruments  them- 
selves are  to  be  looked  at  in  order  that  it  may  be  seen  whether  there 
is  a  right  of  action.  It  may  be  conceded,  that  if  a  right  of  action 
existed  independently  of  the  statute,  it  is  not  taken  away,  as  there  is 
no  express  prohibition ;  but  if  no  such  right  existed,  the  question 
would  be,  whether  it  was  given  by  the  statute.  The  money  was 
borrowed  under  a  local  act,  10  &  11  Vict  c.  225,  whereby  the  com- 
pany are  empowered  to  bprrow  on  mortgage  or  bond,  as  in  the  8  & 
9  Vict  c.  94,  which  refers  to  the  7  &  8  Vict  c.  85,  which,  in  fact,  b 
the  regulating  act  of  all  these  local  acts.  If  no  term  is  fixed  for 
repayment,  the  bond  does  not  contain  any  terms  of  covenant  If  a 
term  is  fixed,  yet  the  repayment  must  be  according  to  the  act  of  par- 
liament It  can  scarcely  be  contended  that  an  action  may  be  main- 
tained in  the  one  case  and  not  in  the  other.  The  rights  of  the  obligee 
of  the  bond  are  quite  different  from  those  of  the  mortgagee.  (Sect 
43.)  The  latter  is  entitled  to  tolls,  and  to  be  paid  without  preference. 
The  obligee  is  entitled  to  be  paid  out  of  tolls  or  other  property  and 
effects  of  the  company.  The  obligee,  therefore,  has  a  more  extensive 
right  than  the  mortgagee,  who  has  no  specific  lien  on  the  property  mort- 
gaged. Russell  V.  TTie  Ea^st  Anglian  Railiaays  Company ,  3  Mac  &  G. 
104 ;  s.  c.  1  Eng.  Rep.  101.  It  is  reasonable  there  should  be  a  power  to 
borrow  without  rendering  the  company  liable  to  actions.  Sects.  51  and 
52  give  actions  only  after  demand  in  wnriting,  and  a  lapse  of  six  months 
and  thirty  days.  There  is  no  allegation  of  the  lapse  of  six  months  and 
thirty  days,  and  the  allegation  of  demand  woula  be  satisfied  by  proof 
of  a  verbal  demand.  Kinning  v.  Buchanan,  8  C.  B.  271.  The  pro- 
per remedy  in  such  a  case  as  this  is  for  the  mortagees  to  go  to  a 

enacted,  that  if  such  principal  money  and  interest  be  not  pjaid  within  six  months  after 
the  same  has  become  payame,  aod  demand  thereof  in  writing,  the  mortf^igee  or  bond 
creditor  may  sue  for  the  same  in  any  of  the  superior  courts  of  law  or  equity  ;  or,  if  his 
debt  amount  to  the  sum  of  5,000/.,  he  may  alone,  or,  if  his  debt  does  not  amount  to  the 
sum  of  5,000/.,  he  may  in  conjunction  with  other  mort^igees  or  bond  creditors  whose 
debts,  being  so  in  arrear  afler  demand  as  aforesaid,  sh^,  together  with  his,  amount  to 
the  sum  of  10,000/.,  require  the  appointment  of  a  receiver,  by  an  application  to  b« 
made  as  hereinafter  proTided.** 
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court  of  equity  to  enforce  their  specific  lien,  as  the  proper  tribunal  for 
adjusting  the  rights  of  the  parties.  Pontet  v.  77ie  Basingstoke  Canal 
Company,  3  Bing.  N.  C,  433 ;  Pardoe  v.  Price,  11  M.  &  W.  427  ;  13 
M.  &  W.  267 ;  16  M.  &  W.  451 ;  Doe  v.  The  St.  Helen's  Rail- 
wajg  Company,  2  Q.  B.  364 ;  Doe  v.  Lediard,  4  B.  &  Ad.  137.  It 
has  been  decided  that  there  is  no  right  of  action  against  companies 
or  trustees  who  mortgage  tolls  or  profits  of  an  undertaking.  The 
statute  7  &  8  Vict.  c.  85,  is  repealed,  but  it  is  necessary  to  consider 
its  provisions,  because  the  Court  of  Exchequer  relied  upon  it.  The 
Stat.  10  &  11  Vict  c.  174,  is  the  repealing  act ;  and  if  it  does  not 
alter  the  former  act,  then  the  six  months  and  demand  in  writing  are 
necessary.  If  it  does,  then  the  right  of  action  is  taken  away  abso- 
lutely, except  for  interest,  and  a  right  is  given  of  appointing  a  re- 
ceiver for  the  principal  only.  It  may  well  be,  that  on  the  amalgama- 
tion the  creditors  agreed  to  give  up  all  right  of  action  for  the  larger 
sum,  namely,  the  principal^  and  to  look  to  the  undertaking  itself. 

[Williams,  J.  Suppose,  under  the  43d  section,  the  interest  is  paid, 
and  the  creditor  wants  the  principal,  how  is  he  to  get  it?  The 
appointment  of  a  receiver  seems  to  be  made  dependent  upon  the 
interest  being  unpaid.] 

The  section  is  inartificially  drawn.  It  may  be  that  the  debt  is  to 
be  irredeemable  as  long  as  the  interest  is  paid. 

[  WiGHTMAN,  J.  Stat.  10  &  11  Vict.  c.  225,  though  passed  after  the 
10  &  11  Vict  c.  174,  does  not  refer  to  it,  but  only  to  the  8  &  9  Vict 
c.  94,  which  again  refers  to  the  7  &  8  Vict.  c.  85.] 

Probably  because  the  10  &  11  Vict  c.  174,  was  conditional,  and  to 
come  ioto  force  only  upon  a  certificate  being  granted.  The  certificate 
was  not  given  until  after  this  mortgage,  and  after  the  passing  of  both 
acts  of  parliament 

[WiGHTMAN,  J.  Then  the  10  &  11  Vict  c.  174,  has  no  operation 
upon  this  question.] 

That  is  so.  The  question,  in  fact,  turns  chiefly  on  sects.  51  and  52 
of  stat  7  &  8  Vict  c.  85.  The  section  of  the  Companies  Clauses 
Consolidation  Act  therein  referred  to  was  inserted,  not  to  give  a  right 
of  action,  but  to  prevent  it  from  being  taken  away  where  it  had 
been  ah-eady  given.  That  act  applies,  not  only  to  railway  companies 
but  to  other  companies,  which  may  have  very  different  powers  as  to 
borrowing  money. 

Mellishy  for  the  defendants  in  error.  The  instrument,  looked  at  with 
reference  to  the  acts  of  parliament,  amounts  to  a  covenant  to  pay 
the  money  on  the  day  therein  named.  It  is  not  disputed  that  the 
company  can  enter  into  such  contracts  only  as  they  are  empowered 
to  execute  by  their  acts ;  but  it  cannot  be  denied  that  they  had  power 
to  put  the  common  seal  to  this  instrument ;  and  the  question  is,  what 
is  its  construction  ?  Primd  facie  a  right  of  action  is  given,  as  that 
would  be  the  natural  operation  of  the  instrument  It  would  be  a 
kind  of  trap  to  the  creditor  if  it  were  otherwise.  It  is  true,  the  legis- 
lature may  use  words  in  a  non-natural  sense,  but  that  is  not  to  be 
presumed. 
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[  WiGHTMAN,  J.  The  7  &  8  Vict.  c.  85,  may  be  said  to  be  the  regu- 
lating statute  ;  and  though  it  is  repealed,  yet  it  is  in  force  for  certain 
purposes.] 

The  section  relied  upon  in  that  act  by  the  defendants  in  error  is 
the  49th.  Here  is  an  instrument  in  the  form  given  by  the  legislature, 
and  a  section  of  the  act  declaring,  that  if  a  time  is  fixed  for  payment, 
(as  it  is  here,)  the  amount  shall  be  paid.  It  is  unreasonable  that  the 
company  should  have  an  option  of  paying  on  the  day  named  or  at 
the  expiration  of  six  months.  They  would  then  decide  according  to 
the  prevailing  rate  of  interest,  and  it  would  be  a  great  inconvenience 
to  creditors.  The  true  construction  of  sects.  49,  51,  and  52  is,  that 
the  creditor  may  sue  at  the  expiration  of  the  time  fixed  by  the  instru- 
ment for  payment,  and  if  it  is  not  paid  within  six  months  he  may 
have  a  receiver  appointed.  Sects.  50  to  53  of  the  Companies  Clauses 
Consolidation  Act,  8  &  9  Vict  c.  16,  correspond  with  sects.  49  to  52 
of  this  local  act,  and  they  ought  to  be  construed  in  the  same  'way,  as 
giving  a  right  to  the  appointment  of  a  receiver,  without  prejudice  to 
the  right  of  action,  as  expressly  stated  in  the  general  act  The  right 
of  bond  and  of  mortgage  creditors  is  the  same.  In  the  schedule  of 
the  local  act  the  form  of  bond'  is  that  of  an  ordinary  money  bond^ 
payable  on  a  day  certain.  It  is  the  same  as  the  form  in  the  Com- 
panies Clauses  Consolidation  Act  There  is  no  other  remedy  than 
by  action  and  appointment  of  a  receiver.  In  Doe  v.  T%e  St.  Helen's 
Kailway  Company  it  was  held,  that  no  property  passed  so  as  to  enable 
the  mortgagee  to  bring  ejectment  The  mortgage  of  the  undertaking 
means  mortgage  of  the  profits  of  the  undertaking,  and  gives  only  a 
right  to  the  receipt  of  sums  of  money,  not  giving  mortgage  creditors 
any  preference  over  bond  creditors.  In  Pontet  v.  The  Basingstoke 
Canal  Company  not  any  of  the  grounds  on  which  the  defendants  in 
error  rely  are  to  be  found.  The  appointment  of  a  receiver  for  a  rail- 
way is  very  difierent  from  that  of  a  receiver  for  a  canaL  In  the  latter 
case  he  would  only  supersede  the  toll-collector ;  in  the  former  there 
would  be  great  difficulty,  on  account  of  the  different  stations  and 
branch  lines.  It  clearly  appears  from  the  declaration  that  the  action 
was  not  brought  until  after  six  months  had  elapsed ;  but,  in  fact,  that 
is  not  necessary.  The  averment  as  to  the  demand  is,  that  it  was 
made  "  in  pursuance  of  the  statutes,"  and  that,  on  general  demurrer, 
would  be  sufficient 

Willes,  in  reply.  The  proper  way  of  considering  these  instruments 
is  to  expand  them,  and  to  look  at  them  as  if  the  conditions  contained 
in  the  acts  of  parliament  were  incorporated  in  them.  The  allegation 
of  demand  is  insufficient     Everard  v.  PatersoUy  2  Marsh.  304. 

Our.  adv.  vuU. 

June  1.  Coleridge,  J.,  now  deUvered  judgment  This  case  was 
argued  during  the  last  vacation.  The  question  in  substance  is, 
whether  on  the  declaration,  with  the  instrument  declared  on  or 
imported  into  it  on  oyer,  the  action  is  maintainable  against  the  East- 
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ern  Union  Railway  Company.  We  are  of  opinion  in  the  affirmative, 
and  consequently  the  judgment  of  the  court  below  must  be  affirmed. 
It  was  not  denied  by  the  counsel  for  the  plaintifts  in  error  that  the 
instrument  itself,  on  its  face,  apart  from  all  considerations  of  its 
validity,  imported  a  covenant  by  the  company  for  repayment  of  the 
money  advanced,  upon  a  day  therein  named  for  the  purpose ;  nor 
that,  apart  from  such  consideration,  the  action  would  be  maintainable. 

But  it  was  contended,  in  the  first  place,  that  the  company,  unless 
enabled  by  specific  statutory  provisions,  could  not  bind  themselves 
by  any  such  covenant  as  this  instrument  imports,  90  as  to  give  a  right 
of  action  ;  secondly,  that  not  only  were  there  no  such  enabling  clauses 
in  the  statutes  relied  on  by  the  plaintiffs,  but  that  these  statutes  give 
other  specific  remedies  for  the  recovery  of  the  money  advanced,  to 
which  alone  recourse  can  be  had ;  and,  thirdly,  it  was  contended,  that 
even  if  an  action  could  be  maintained  at  all,  it  could  only  be  after 
demand  in  writing,  of  which  there  was  no  sufficient  allegation  in  the 
declaration.  Now,  we  are  clearly  of  opinion,  that  where  a  corpora- 
tion is  created  for  certain  purposes,  with  power  to  sue  and  to  be  sued, 
and  to  borrow  money  for  the*  completion  of  those  purposes,  and  to 
secure  the  repayment  of  such  money  by  an  instrument  which  on  its 
face  imports  a  covenant  for  repayment,  if  money  be  so  borrowed  and 
so  secured,  an  action  may  be  maintained  against  the  corporation  on 
a  breach  of  the  covenant.  This  appears  to  us  a  necessary  inference 
from  the  premises  just  stated ;  and  as  all  these  premises  concur  in 
the  present  case,  this  is  enough,  without  a  more  specific  examination 
of  the  sections  of  the  various  statutes,  to  dispose  of  the  first  point 
made  by  the  plaintiffs  in  error  —  a  point  undoubtedly  not  very  ear- 
nestly insisted  on  by  their  counsel. 

The  second  point  will  require  a  more  detailed  examination  of  the 
several  statutes  referred  to  in  the  argument  By  the  mortgage,  it 
appears  that  the  money  in  question  was  borrowed  under  the  powers 
conferred  by  the  10  &  11  Vict  c.  225.  The  money  borrowed  under 
that  act  is,  by  the  7th  section,  borrowed  under  the  same  or  the  like 
provisions  as  are  contained  in  the  8  &  9  Vict  c.  94.  This  act,  in 
sect  6,  enables  the  company  therein  named  to  borrow  on  mortgage 
or  bond,  and  for  securing  the  repayment  of  the  mortgage  money,  to 
mortgage  the  undertaking,  as  authorized  by  the  7  &  8  Vict  c.  85. 
To  this  act,  therefore,  we  must  look ;  and  though,  by  the  10  &  11 
Vict  c.  174,  it  is  for  general  purposes  repealed,  yet  for  the  purposes 
of  our  present  incjuiry  it  is  in  full  force.  The  37th  section  of  this 
act  gives  power  to  borrow,  and  secure  repayment  by  mortgage  of  the 
railway  and  future  calls.  The  49th  section  enables  the  company  to 
fix  the  period  for  the  repayment  of  the  principal  and  interest,  and  in 
such  case  they  are  to  cause  a  period  to  be  inserted  in  the  mortgage 
deed,  as  they  have  done  here,  on  the  .expiration  of  which  period  it  is 
enacted  that  the  principal  and  the  arrears  of  interest  shall  be  paid  to 
the  party  entitled  to  the  mortgage.  It  being  undisputed  that  the  money 
in  question  was  borrowed  under  such  circumstances  in  all  respects  as 
satisfied  the  conditions  imposed  by  the  legislature,  and  that  the  instru- 
ment of  security  is  in  the  form  prescribed,  it  is  clear,  if  the  statute 
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had  stopped  here,  that  an  action  might  have  been  maintainable  ;  and 
this  is  very  important  in  determining  the  construction  of  the  eectioos 
to  which  we  are  now  coming,  and  on  which  has  arisen  whatever 
difficulty  has  been  felt  by  any  member  of  the  court  in  the  decision  of 
this  case. 

The  plaintiffs  in  error  contend  that  these/and  these  alone,  give  any 
right  of  action,  and  upon  a  condition  which  has  not  been  complied 
with.  The  defendants  in  error  maintain  that  they  give  no  right  of 
action,  but  only  recognize  the  preexisting  right,  and  add  thereto 
another  specific  remedy,  at  the  option  of  the  borrower.  These  sec- 
tions (51  and  52),  which  may  be  read  as  one,  commence  with  this 
preamble  — "  In  order  to  provide  for  the  recovery  of  the  arrears  of 
interest  and  costs,  or  of  the  principal,  interest,  and  costs,  of  any  such 
mortgage  or  bond,  at  the  respective  times  at  which  such  principal, 
interest,  and  costs  become  due."  And  the  52d  section,  as  to  prin- 
cipal and  interest  and  costs,  enacts,  "  that  if  such  principal  money 
and  Interest  be  not  paid  within  six  months  after  the  same  have 
become  payable,  and  after  demand  thereof  in  writing,  the  mortgagee 
or  bond  creditor  may  sue  for  the  same  in  any  of  the  superior  courts 
of  law  or  equity;  or,  if  his  debt  amount  to  the  sum  of  5,000/., 
he  may  alone,  or,  if  his  debt  does  not  amount  to  5,000/.,  he  may 
in  conjunction  with  other  mortgagees  or  bond  creditors  whose  debts, 
being  so  in  arrear  after  demand  as  aforesaid,  shall,  together  with  his, 
amount  to  10,000/.,  require  the  appointment  of  a  receiver,"  &c.  The 
•  51st  section  had  previously  provided,  that  if  the  interest  shall  remain 
unpaid  for  thirty  days  after  it  shall  have  become  due,  and  demand 
thereof  shall  be  made  in  writing,  the  mortgagee  or  bond  creditor  may 
either  sue  in  an  action  of  debt,  or  may  require  the  appointment  of  a 
receiver. 

Now,  as  to  both  principal  and  interest,  the  49th  section,  as  we  have 
just  seen,  provided  that  they  should  be  paid  at  the  expiration  of  the 
period,  on  a  day  named  in  the  instrument  of  security.  If,  therefore, 
we  hold  that  the  expiration  of  six  months  in  one  case,  and  thirty  days 
in  the  other,  after  such  period,  are  conditions  precedent  to  any  right 
to  recover  by  action,  either  we  make  the  sections  inconsistent,  or  we 
must  suppose  a  mere  right  has  been  declared  by  the  former  section — 
that  is,  a  right  to  repayment,  pn  a  day  named  for  the  purpose,  by 
the  debtor  —  but  no  remedy  to  enforce  it  given  until  the  thirty  days, 
or  six  months  later,  with  a  superadded  condition  of  a  demand  in 
writing.  This,  in  itself,  would  be  unreasonable;* and  the  more  so, 
because  these  terms  certainly  do  not  apply  to  the  company,  which  is 
left  at  liberty  to  pay  at  a  day  named ;  at  all  events,  a  liberty,  which, 
considering  how  often  such  loans  are  made  by  way  of  investment, 
and  how  the  value  of  money  fluctuates  in  short  periods  of  time,  will, 
in  many  supposable  cases,  operate  very  inconveniently  to  the  lender. 
Moreover,  if  we  give  this  construction  to  the  49th  section,  we  must 
do  the  same  to  the  56th,  which  provides  for  cases  where  no  time  has 
been  fixed  in  the  mortgage  deed  or  bond  for  the  repayment  of  the 
money,  and  enacts,  that  the  lender  may,  at  the  expiration  of,  or  at 
any  time  after  the  expiration  of,  twelve  months  from  the  date  of  the 
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mortgage,  deed  or  bond,  demand  payment  of  the  principal,  with  all 
arrears  of  interest,  on  giving  six  months'  previous  notice  for  that  pur- 
pose. It  would  be  strange  to  hold,  that  when,  by  six  months'  notice, 
the  money,  under  this  section,  would  become  payable  at  the  end  of 
twelve  months,  still  that  no  action  could  be  maintained  till  after  six 
months'  further  default  and  demand  in  writing ;  yet  this  must  be  the 
consequence  if  we  hold  the  right  of  action  is  given  by  the  51st  and 
52d  sections  only.  But  this  construction,  which  involves  such  diffi- 
culty, is  not  a  necessary  one.  All  the  enacting  words  of  both  would 
receive  a  full  and  satisfactory  meaning  if  we  suppose  them  to  provide 
only  specifically  for  the  case  of  default  for  thirty  days  or  six  months 
respectively  after  demand  made  in  writing,  and  in  either  of  these 
specified  cases  to  enact  that  the  company  would  be  subject,  not  only 
to  an  action,  but,  at  an  option  of  the  lender,  to  have  a  receiver  put 
upon  them  —  an  arrangement  which,  whether  advantageous  or  not 
to  the  lender,  could  not  but  be  highly  inconvenient  to  them. 

We  agree  with  the  court  below  in  thinking  that  this  is  the  true 
construction  of  these  sections,  and  it  has  the  advantage  of  making 
them  agree  with  the  corresponding  sections  of  the  Companies  Clauses 
Consolidation  Act,  the  8  &  9  Vict  c.  16,  ss.  50,  51,  52,  53,  which 
provide  for  the  repayment  of  money  borrowed  at  interest,  where  a 
time  has  been  fixed,  and  where  no  time  has  been  fixed  in  the  instru- 
ment, and  the  last  of  which  expressly  gives  a  right  to  require  the 
appointment  of  a  receiver  after  thirty  days'  or  six  months'  default,  as 
the  case  may  be,  and  after  demand  in  writing,  without  prejudice  to 
the  right  to  sue.  The  conclusion  to  which  we  have  been  thus  brought 
on  this  point  makes  it  unnecessary  to  consider  whether  the  demand 
in  writing  is  sufficiently  alleged  ;  and  we  are  therefore  of  opinion  that 
the  decision  of  the  Court  of  Exchequer  ought  to  be  affirmed. 

Jtidgment  affirmed. 
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Regina  V.  Riley.  ^ 

Jannary  22,  1853. 

Larceny —  Trespass. 

Where  a  man  drorc  awaj  a  flock  of  lambs  from  a  field,  and  in  doing  so,  inadvertently  drove 
awaj  alon^  with  them  a  lamb,  the  property  of  another  person,  and,  as  soon  as  he  disco- 
vercKl  that  he  had  done  so,  sold  the  lamb  for  his  own  nse,  and  then  denied  all  knowledge 
of  it:— 

Held,  that  as  the  act  of  drivine  the  lamb  from  the  field,*  in  the  first  instance,  was  a  trespass, 
as  soon  as  he  appropriated  me  lamb  to  his  own  use,  the  trespass  became  a  felony. 

At  the  general  quarter  sessions  of  the  peace  for  the  county  of  Dur-^ 
ham,  held  at  the  city  of  Durham,  before  Rowland  Burdon,  Esq., 
chairman,  on  the  18th  October,  1852,  the  prisoner  was  indicted  for 
having,  on  the  5th  October,  1852,  stolen  a  lamb,  the  property  of  John 
Burnside.  The  prisoner  pleaded  not  guilty.  On  the  trial  it  was 
proved  that  on  Friday,  the  1st  October,  1852,  John  Burnside,  the  pro- 
secutor, put  ten  white-faced  lambs  into  a  field  in  the  occupation  of 
John  Clarke,  situated  near  to  the  town  of  Darlington.  On  Monday, 
the  4th  October,  the  prisoner  went  with  a  flock  of  twenty-nine  black- 
faced  lambs  to  John  Clarke,  and  asked  if  he  might  put  them  into 
Clarke's  field  for  a  night's  keep,  and  upon  Clarke  agreeing  to  allow 
him  to  do  so  for  one  penny  per  head,  the  prisoner  put  his  twenty-nine 
lambs  into  the  same  field  with  the  prosecutor's  lambs.  At  half-past 
seven  o'clock  in  the  morning  of  Tuesday,  the  5th  October,  the  prose- 
cutor went  to  Clarke's  field,  and  in  counting  his  lambs  he  missed  one, 
and  the  prisoner's  lambs  were  gone  firom  the  field  also.     Between 

1  17  Jur.  189 ;  22  Law  J.  Rep.  (n.  s.)  M.  C.48  ;  1  Pearce  C.  C.  149.  Before  Pol- 
lock, C.  B.,  Parke,  B.,  Williams,  Talfourd,  and  Crompton,  JJ. 
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eight  and  nine  o'clock  in  the  mornii%  of  the  same  day,  the  prisoner 
came  to  the  farm  of  John  Calvert,  at  Middleton  St  George,  six  tniles 
east  from  Darlington,  and  asked  him  to  buy  twenty-nine  lambs,  Cal- 
vert agreed  to  do  so,  and  to  give  8*.  apiece  for  them.  Calvert  then 
proceeded  to  count  the  lambs,  and  informed  the  prisoner  that  there 
were  thirty,  instead  of  twenty-nine,  in  the  flock,  and  pointed  out  to 
him  a  white-faced  lamb,  upon  which  the  prisoner  said,  "  If  you  ob- 
ject to  take  thirty,  I  will  draw  one."  Calvert,  however,  bought  the 
whole  of  them,  and  paid  the  prisoner  121.  for  them.  One  of  the 
lambs  sold  to  Calvert  was  identified  by  the  prosecutor  as  his  property, 
and  as  the  lamb  missed  by  him  from  Clarke's  field.  It  was  a  half- 
bred  white-faced  lamb,  marked  with  the  letter  "  T,"  and  similar  to  the 
other  nine  of  the  prosecutor's  lambs.  The  twenty-nine  lambs  belong- 
ing to  the  prisoner  were  black-faced  lambs.  On  the  6th  October,  in 
the  afternoon,  the  prisoner  stated  to  two  of  the  witnesses  that  he 
never  had  put  his  lambs  into  Clarke's  field,  and  had  sold  them  on  the 
previous  afternoon  for  111  12s.  to  a  person  on  the  Barnard  Castle 
road,  which  road  leads  west  from  Darlington.  There  was  evidence 
in  the  case  to  show  that  the  prisoner  must  have  taken  the  lambs  from 
Clarke's  field  early  in  the  morning,  which  was  thick  and  rainy.  It 
was  argued  by  the  counsel  for  the  prisoner,  in  hi^  address  to  the  jury, 
that  the  facts  showed  that  the  original  taking  from  Clarke's  field  was 
by  mistake;  and  if  the  jury  were  of  that  opinion,  then,  as  the  origin- 
al taking  was  not  done  animofurandi^  the  subsequent  appropriation 
would  not  make  it  a  larceny,  and  the  prisoner  must  he  acquitted. 
The  chairman,  in  s.umraing  up,  told  the  jury,  that  though  they  might 
be  of  opinion  that  the  prisoner  did  not  know  that  the  lamb  was  in 
his  flock  until  it  was  pointed  out  to  him  by  Calvert,  he  should  rule 
that,  in  point  of  law,  the  taking  occurred  when  it  was  so  pointed  out 
to  the  prisoner,  and  sold  by  him  to  Calvert,  and  not  at  the  time  of 
leaving  the  field.  The  jury  returned  the  following  verdict :  —  "  The 
jury  say,  that  at  the  time  of  leaving  the  field,  the  prisoner  did  not 
know  that  the  lamb  was  in  his  flock,  and  that  he  was  guilty  of  felony 
at  the  time  it  was  pointed  out  to  him."  The  prisoner  was  then  sen- 
tenced to  six  months'  hard  labor  in  the  house  of  correction  at  Dur- 
ham, and  being  unable  to  find  bail,  was  thereupon  committed  to  pri- 
son until  the  opinion  of  this  court  could  be  taken  upon  the  question, 
whether  Charles  Riley  was  properly  convicted  of  larceny. 

A.  Liddell  now  appeared  for  the  prisoner.  Here  the  prisoner  had 
the  lamb  in  his  possession  before  the  time  of  the  alleged  taking. 
[Pollock,  C.  B.  What  do  you  mean  by  the  term  "  possession  ?  "] 
Such  a  possession  as  would  have  enabled  him  to  maintain  trespass. 
If  it  be  said  that  the  prisoner  took  the  lamb  when  it  was  pointed  out 
to  him  on  the  road,  then  the  jury  have  not  found  that  he  knew,  or  had 
the  means  of  knowing,  at  the  time,  who  the  true  owner  was.  The 
lamb  was,  in  fact,  animal  vagrans^  without  an  owner,  and  within  the 
rule  laid  down  by  Parke,  B.,  in  Regina  v.  Thurborny  1  Den.  C.  C.  388. 
It  was  without  an  owner.  It  had  no  mark  upon  it  to  indicate  the 
owner's  name,  for  it  was  marked  "  T,"  while  the  initial  of  the  prose* 
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eater's  name  was  B.  It  was  mi  estray,  to  take  which  at  coromoo 
law  was  no  larceny.  The  law,  in  cases  of  taking  by  mistake,  is  sta^ 
ted  in  1  Hale's  P.  C.  505.  <<  If  the  ^eep  of  A  stray  from  his  flock  to 
the  flock  of  B,  and  B  drive  them  along  with  his  own  flock,  and  by 
mistake,  and  without  knowing  it,  or  taking  heed  of  the  diflerenoe, 
shear  them,  it  is  no  felony.  But  if  B  knew  them  to  be  the  sheep  of 
another  person,  and  tried  to  conceal  the  fact,— -if  for  instcmce,  finding 
another's  mark  upon  them,  he  defaced  it,  and  put  his  own  mark  upon 
them  —  this  would  be  evidence  of  a  felony."  When,  then,  was  tiie 
felony  ^committed  here?  Was  it  when  the  lamb  left  the  possession 
of  the  true  owner  ?  It  is  submitted  that  the  question  here  is,  what 
was  the  prisoner's  intent  when  the  lamb  left  Uie  field?  His  subse- 
quent conduct  is  only  evidence  of  that  intent.  The  question  was 
left  in  this  way  to  the  jury  in  a  case  very  similar  to  the  present,  by 
Cresswell,  J.  Reginay.  Clookf2  Russ.  Cr.  12.  That  learned  judge 
told  the  jury,  <<  that  if  a  person  find  an  animal  straying  on  the  road, 
and  take  it  with  intent  to  dispose  of  it  to  his  own  use,  it  is  larceny ; 
and  that  the  question  for  their  consideration  was,  whether  the  prison- 
er so  took  the  ewe  and  lamb,  or  whether  they  got  mixed  with  the 
sheep  he  was  driving,  and  he  took  them  away  by  mistake."  That 
case  seems  on  all-fours  with  this.  The  question  here  ought  to  have 
been  left  to  the  jury  whether  the  lamb  got  mixed  with  the  prisoner's 
flock  by  mistake,  or  whether  he  had  a  felonious  intent  when  it  first 
came  into  his  possession.  It  cannot  be  said  that  there  was  no  aspor- 
tavit  If  the  lamb  had  strayed,  and  mixed  with  the  lambs  of  the 
prisoner,  he  would  be  in  the  innocent  possession  of  it  while  he  drove 
it  six  miles  along  the  road,  and  then  the  rule  laid  down  in  ThrisUes 
case  J 1  Den.  C.  C.  501,  would  apply.  The  chairman,  by  his  direction 
to  the  jury,  created  a  new  state  of  facts  inconsistent  with  the  facts 
before  the  jucy.  A  man  meets  a  lamb  on  the  road  astray,  and  seUs 
it,  it  being  without  an  owner ;  which  facts  do  not  in  law  amount  to 
larceny.  Is  not  this  like  the  case  where  the  prisoner  had  possession 
of  a  chattel  dispunishably  ? 

[Parke,  B.  No  ;  that  was  not  a  case  of  trespass ;  that  was  a 
case  where  trover  might  have  been  medntained  —  where  the  chattel 
was  found,  and  the  person  who  found  it  had  a  good  title  against  all 
the  world.] 

In  Prestoris  casej  8  Eng.  Rep.  589,  where  a  bank-note  was  lost, 
and  found  by  the  prisoner,  it  was  held  that  the  jury  are  not  to  be 
directed  to  consider  at  what  time  the  prisoner,  after  talking  it  into  his 
possession,  resolved  to  appropriate  it  to  his  own  use,  but  whether  at 
the  time  he  took  possession  of  it  he  knew,  or  had  the  means  of  know- 
ing, who  the  owner  was,  and  took  possession  of  it  with  intent  to  steal 
it ;  for  if  his  original  possession  of  it  was  an  innocent  one,  no  subse- 
quent change  of  his  mind  or  resolution  to  appropriate  it  to  his  own 
use  would  amount  to  larcedy.  [In  conclusion,  he  cited  Leigh's  case^ 
2  East's  P.  C.  694.] 

Orey^  for  the  prosecution,  was  not  called  on. 
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Pollock,  C.  B.  We  are  all  of  opinion  that  the  conviction  is  right 
The  distinction  between  this  and  the  case  of  Regina  v.  Thristle^  1 
Den.  C.  C.  502,  is  this  —  if  a  man  rightfully  gets  pdssession  of  an 
article  "^athout  any  intention  at  the  time  of  stesding  it,  and  afterwards 
misappropriates  it,  the  law  holds  it  not  to  be  a  felony.  In  the  case 
of  Regina  v.  Thurbom^  1  Den.  C.  C.  388,  where  Parke,  B.,  delivered 
the  considered  judgment  of  the  judges,  it  was  ruled,  that  "  if  a  man 
find  goods  that  have  been  actually  lost,  or  are  reasonably  supposed 
by  him  to  have  been  lost,  and  appropriates  them  with  the  intent  to 
take  the  entire  dominion  over  them,  really  believing,  when  he  takes 
them,  that  the  ownar  cannot  be  found,  it  is  no  larceny ;  but  if  he 
takes  them  with  the  like  intent,  though  lost,  or  reasonably  supposed 
to  be  lost,  but  reasonably  believing  that  the  owner  can  be  found,  it 
is  larceny."  It  may  reasonably  be  said  not  to  be  a  violation  of  any 
social  duty  for  a  man,  who  finds  a  lost  article  to  take  it  home  for  the 
purpose  of  finding  out  the  true  owner ;  and  if  he  does  this  honestiy 
in  the  first  instance,  and  afterwards,  though  he  may  have  discovered 
the  true  owner,  is  seduced  into  appropriating  it  to  his  own  use,  he  is 
not  guilty  of  larceny,  though  he  does  wrong.  So,  in  LeigKs  case^ 
2  East's  P.  C.  694,  it  appeared  that  tlie  prosecutor's  house  was  on 
fire,  and  the  prisoner  assisted  in  saving  some  of  his  goods,  and  took 
some  of  them  hoifae  to  her  lodgings,  but  next  morning  denied  that 
she  had  them  in  her  possession.  She  was  found  guilty ;  but  the 
judges —  as  it  appeared  she  originally  took  the  goods  merely  from  a 
desire  of  saving  them  for,  and  returning  them  to,  the  prosecutor,  and 
that  she  had  no  evil  intention  till  afterwards  —  held  that  the  convic- 
tion was  wrong.  In  all  these  cases  the  original  possession  was  not 
wrongful.  But  in  the  case  now  before  the  court,  the  prisoner's 
possession  of  the  lamb  was  from  the  beginning  wrongful.  The  dis- 
tinction between  the  cases  is  this  ^  if  the  original  possession  be 
rightful,  subsequent  misappropriation  does  not  make;,  it  a  felony  ;  but 
if  the  original  possession  be  wrongful,  though  not  felonious,  and  then, 
animo  furandi^  he  disposes  of  the  chattel,  it  is  larceny. 

Parke,  B.  Here  the  original  taking  was  not  lawful ;  the  prisoner 
being  originally  a  trespasser,  he  continued  a  trespasser  all  along, 
just  as  at  common  law  a  trespass  began  in  one  county,  continued  in 
another ;  and  being  a  trespasser,  the  moment  he  took  the  lamb  with 
a  felonious  intent,  he"  became  a  thief.  He  at  first  simply  commits  a 
trespass ;  but  as  soon  as  he  entertains  a  felonious  intent,  that  becomes 
a  felonious  trespass.  LeigKs  case  was  altogether  a  different  one  from 
the  present. 

Conviction  affirmed. 
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Regina  r.  Manning  and  Smith.^ 

NoTCmber  13,  1852. 

Larceny  ^  Accessory  before  the  Fact 

The  prisoner  M.  had  the  choree  of  the  pro»ecntor*8  warehouse,  in  which  bags  were  kept;  the 
prisoner  S.;  for  some  years  had  been  m  the  habit  of  supplying  the  prosecutor  witn  bags, 
which  were  usually  placed  outside  the  warehouse,  and  shordy  after  so  leaVing  them,  eitber 
S.  or  his  wife  <»lied  and  received  payment  for  them.  The  prisoner  B(L  went  into  his  mas- 
ter's warehouse,  and  clandestinely  removed  twenty-four  bags  which  had  been  marked  hj 
his  master,  and  pUced  them  outside  the  warehouse,  in  the  place  where  S.  used  to  deposit 
the  baffs  before  payment  for  them.  Soon  afterwards  Ae  wife  of  S.  came  and  claimed  pay- 
ment for  the  said  twenty-four  bags.  The  prosecutor  then  sent  fqr  the  prisoner  S^  who. 
upon  being  asked  respecting  the  twenty-four  bags,  said  they  had  been  placed  there  an  honr 
previously  by  him,  and  demanded  payment  for  them.  The  jury  found  that  the  bags  bad 
been  so  removed  in  pursuance  of  a  previous  arrangement  between  the  prisoners : — 

Heldf  that  M.  was  rightly  convicted  of  larceny,  and  that  S.  was  an  accessory  before  tiie  &ct 
to  the  larceny. 

Michael  Manning  and  John  Smith  were  tried  before  R.  B.  Arm- 
strong, Esq.,  recorder  of  Manchester,  at  the  Manchester  borough  ses- 
sions, on  the  5th  August,  1852,  for  stealing,  on  the  17th  July,  twenty- 
four  bags,  the  property  of  John  Sheridan.  The  prosecutor  was  a 
potato  debater,  and  used  bags  in  that  trade,  and  he  also  dealt  largely 
in  bags,  which  he  bought  and  sold.  The  prisoner.  Manning,  had 
been  for  several  years  in  the  prosecutor's  service,  and  had  the  care  of 
his  warehouse,  in  which  the  bags  were .  kept  The  prisoner  Smith 
had  for  five  years  regularly  supplied  the  prosecutor  with  bags,  which 
he  made,  and,  from  time  to  time,  when  he  had  finished  a  lot,  his 
custom  was  to  take  them  and  put  them  down  at  the  warehouse  docH* 
of  the  prosecutor,  outside  the  warehouse,  and  very  shortly  after  any 
bags  had  been  s6  left  by  him,  either  he  or  his  wife,  but  generally  his 
wife,  used  to  come  and  receive  payment  for  them  firom  the  prosecutor. 
On  the  night  of  the  16th  of  July  the  prosecutor  had  a  quantity  of 
bags  in  his  warehouse  marked.  On  the  morning  of  the  17th  July  the 
prisoner  Mcnming  went  into  his  master's  warehouse  and  brought  out 
twenty-four  of  the  bags  which  had  been  so  marked  by  his  master  on 
the  previous  night,  and  put  them  down  outside  the  warehouse  by  the 
door,  at  the  place  where  Smith  used  to  deposit  the  bags  he  brought 
for  the  prosecutor,  and  for  which  had  to  be  paid.  ShorUy  after  Man- 
ning had  brought  the  prosecutors  bags  out  of  his  warehouse,  and  so 
placed  them  at  the  door.  Smith's  wife  came  and  asked  for  payment 
for  them,  as  for  bags  that  her  husband  had  brought  there  that  morn- 
ing. Upon  this  Smith  was  sent  for,  and  was  told  what  his  wife  had 
said;  and  the  bags,  which  Were  then  lying  where  Manning  had 
placed  them,  were  pointed  out  to  him,  anci  he  was  asked  whether  he 
had  brought  those  bags  there.     He  said,  "  Yea;  he  had  brought  them 


•     1  17  Jur.  28;  22  Law  J.  Rep.  (n.  e.)  M.  C.  217;  1  Pearce  C.  C.  21.    Before  Jwi- 
Tis,  C.  J.,  CoLEBiDOB,  J.,  Aldrbson,  B.,  Cbbssweix,  J.,  and  Platt,  B. 
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there  an  hour  before,  and  that  he  and  his  wife  had  been  working  at 
them  till  twelve  o'clock  the  night  before,  in  order  to  finish  them." 
"  Nay,"  said  the  prosecutor,  "  those  bags  are  mine."  "  Yes,"  replied 
Smith,  "  they  will  be  yours  when  you  have  paid  for  them."  Upon 
this  the  prosecutor  pointed  to  the  two  prisoners  (Manning  being  then 
also  present)  the  marks  that  had  been  put  upon  the  bags  the  night  be- 
fore, when  they  both  turned  the  color  of  this,  (holding  up  a  piece  of  red 
blotting  paper,)  and  they  were  given  into  custody.  The  learned 
recorder  told  the  jury,  that  if  they  were  satisfied  that  Manning  brought 
his  master's  bags  out  of  the  warehouse  and  placed  them  outside  by 
the  door,  in  the  manner  stated,  for  the  purpose  of  enabling  Smith  to 
receive  payment  for  them  firom  his  master,  and  with  the  intent  that  he 
should  do  so  as  if  they  had  been  new  bags  just  .then  furnished  by 
Smith,  and  for  which  he  would  be  entitled  to  be  paid,  that  would  be 
larceny ;  and  that  if  they  were  satisfied  that  this  had  been  so  done 
by  Manning,  in  pursuance  of  previous  concert  and  arrangement  be- 
tween him  and  Smith,  Smith,  though  absent  when  the  bags  were  so 
removed  out  of  the  warehouse,  would  be  an  accessary  before  the  fact 
to  the  felony.  The  jury  said  they  were  satisfied  that  the  bags  had 
been  so  removed  out  of  the  warehouse  by  Manning,  for  the  purpose 
and  with  the  intent  aforesaid,  and  that  the  same  had  been  done  in 
pursuance  of  a  previous  arrangement  between  him  and  Smith,  and 
they  found  both  the  prisoners  guilty.  The  question  for  the  opinion 
of  the  court  was,  whether  the  facts  stated  and  found  amounted  to 
larceny. 

OrosSy  for  the  prosecution,  was  stopped  by  the  court 

Per  Ouriam,  The  direction  of  the  recorder  was  quite  right ;  both 
tb^*  prisoners  were  properly  convicted  —  Manning  of  larceny,  and 
Smith  as  an  accessory  before  the  fact  The  case  of  Regina  v.  HdUy 
1  Den.  C.  C.  381 ;  13  Jur.  87,^  is  expressly  in  point 

Conviction  affirmed. 


On  a  trial  for 
ceremony 


Regina  v.  Povey.^ 
NoTemberlSjlSSS. 

Proof  of  Marriage  —  Law  of  Scotland. 

>r  bigamy,  a  woman  was  called  as  a  witness,  who  stated  that  she  was  present  at  a 
per&rmed  in  a  prirate  hoose  in  Scotland,  by  a  minister  of  some  religions  dcno- 


1  See  also  Regina  v.  HoUoway^  13  Jur.  86,  and  Arch.  Cr.  PL,  "  Evidence  and  Prac- 
tice,'* by  Welsby,  (12th  ed.)  265. 

•«  17  Jur.  119 ;  22  Law  J.  Rem(ir.  B.)  M.  C.  19 ;  1  Pearce,  C.  C.  82.  Before  Jer- 
Tis,  C.  J.,  CoLXiuDGB,  J.,  AldIbsok,  B.,  Crssswell,  J.,  and  Platt,  B. 
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mination  *,  that  she  herself  was  married  in  the  same  way,  and  that  parties  always  manied 
in  Scotland  in  private  houses :  — 

Held,  that  she  was  not  a  competent  witness  to  prove  the  law  of  Scotland  as  to  marriage,  and 
that  her  evidence  did  not  prove  the  fact  of  a  marriage. 

At  a  general  session  of  gaol  delivery,  holden  for  the  jurisdiction 
of  the  Central  Criminal  Court,  on  Monday,  the  25th  of  November, 
1852,  William  Povey  was  tried  before  the  Common  Sergeant,  on  an 
indictment  charging  him  with  having,  at  the  parish  of  St  Cuthbert, 
Edinburgh,  in  .that  part  of  Great  Britain  called  Scotland,  feloniously 
married  one  Isabella  Graham  during  the  life  of  Jane,  his  wife.  To 
prove  the  marriage  in  Scotland,  a. witness  was  called,  who  stated  that 
she  (being  the  sister  of  Isabella  Graham  above  named)  was  present 
at  a  ceremony  performed  by  a  minister  of  a  congregation  (but  whe- 
ther of  the  kirk  she  did  not  know),  in  the  private  house  of  the  witness 
in  Edinburgh ;  that  the  witness  herself  was  married  in  the  same  way, 
and  that  parties  always  married  in  Scotland  in  private  houses ;  that 
the  prisoner  and  her  sister  lived  together  in  the  witness's  house  as 
man  and  wife  for  a  few  days  after  the  ceremony,  and  then  left  for 
England.  It  was  contended  on  behalf  of  the  prisoner,  that  better 
evidence  of  the  validity  of  the  second  marriage,  according  to  the  law 
of  Scotland,  should  have  been  given,  and  that  some  person  sufficiently 
conversant  with  that  law  should  have  been  called  to  prove  that  it  was 
a  legal  and  valid  marriage.  The  learned  judge,  however,  left  it  to  the 
jury  to  find  the  prisoner  guilty  if  they  would  presume,  from  the  facts 
proved,  a  marriage  valid  by  the  law  of  Scotland.  The  jury  found 
him  guilty.  It  appearing  to  the  learned  judge,  however,  that  the 
point  raised  on  the  trial  was  one  of  doubt,  and  entitled  to  con5>idera- 
tion,  he  postponed  judgment,  and  committed  the  person  to  the  cus- 
tody of  the  keeper  of  the  gaol  of  Newgate  until  the  next  session,  in 
order  that  the  opinion  of  the  judges  might  be  taken,  whether  the 
evidence  given  was  sufficient  to  justify  the  finding  of  the  jury,  or 
whether  some  witness  conversant  with  the  law  of  Scotland  should 
have  been  called  to  say  whether  the  facts  proved  constituted  a  valid 
marriage  according  to  that  law. 

Parry  now  appeared  for  the  prisoner.  It  was  necessary,  in  cases 
of  alleged  bigamy,  to  prove  an  actual  marriage ;  and  then,  in  the 
case  of  a  marriage  celebrated  in  a  foreign  country,  some  witness  or 
witnesses  should  be  called  who  were  conversant  with  the  law  of  that 
country,  to  show  that  the  marriage  so  celebrated  was  a  valid  marriage. 
In  Morris  v.  Miliary  4  Burr.  2057,  it  was  expressly  held,  that  a  mar- 
riage in  fact  must  be  proved,  though  in  civil  cases,  for  many  purpK>ses, 
the  fact  that  parties  lived  together  as  man  and  wife  may  be  con- 
sidered to  amount  to  sufficient  primd  facie  evidence  of  marriage. 
But  here,  conceding  that  the  witness  spoke  to  certain  facts  that  might 
be  presumed  to  belong  to  the  ceremony  qf  marriage,  she,  not  being 
skilled  in  the  law  of  Scotland  —  and  for  the  purpose  of  this  argu- 
ment Scotland  was  a  foreign  country  —  was  unable  to  give  any  evi- 
dence as  to  whether  the  facts  she  spoke  to  as  having  taken  place 
amounted  to  a  valid  and  legal  marriage.     The  facts  having  been 
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brought  before  the  court,  a  witness,  conversant  with  the  law  of  Scot- 
land, whether  professionally  or  otherwise,*should  have  been  examined, 
in  order  to  show  whether  these  facts  constituted  a  marriage.  Dal- 
rymple  v.  DalrympUy  2  Hagg.  Consis.  54 ;  The  Sussex  Peerage  case^ 
11  CI.  &  Fin.  85. 

Robinson  appeared  for  the  prosecution.  No  professional  witness 
was  required  to  prove  the  requisites  of  a  valid  marriage ;  and  the 
jury  were  justified,  from  the  evidence  given  in  the  case,  in  inferring 
that  an  actual  marriage  had  taken  place.  There  was  the  ceremony, 
or  at  least  what  the  parties  themselves  represented  to  be  the  ceremony 
of  marriage,  and  that  was  followed  by  cohabitation.  Besides,  the 
conduct  of  the  prisoner  was  a  fit  subject  for  the  consideration  of  the 
jury.  The  Court  of  Common  Pleas,  in  the  case  of  Vanderdonkt  v. 
Thellussony  19  Law  J.  Rep.  (n.  s.)  C.  P.,  12,  decided  that  any  person  con- 
versant with  foreign  law  is  a  competent  witness.  There  a  person,  who 
was  a  hotel-keeper  in  London,  but  had  formerly  been  a  merchant  and 
stockbroker  in  Brussels,  and  who  stated  that  he  was  acquainted  with 
the  law  of  Belgium  concerning  promissory  notes  and  bills  of  exchange, 
was  allowed  to  give  evidence  to  prove  that  by  the  law  of  Belgium  it 
-was  unnecessary  to  present  a  promissory  note  at  the  place  where  it  was 
made  payable  in  the  body  of  the  note.  That  case  unquestionably 
shows  that  a  professional  person  or  agent  is  not  the  only  witness  that 
may  be  called  to  give  evidence  upon  questions  of  foreign  law.  Prac- 
tical knowledge  was  all  that  was  necessary  to  give  competency,  and 
that  the  witness  in  this  case  possessed,  as  it  appears  that  she  stated 
all  marriages  in  Scotland  to  be  celebrated  in  private  houses,  and  the 
ceremony  of  her  own  marriage  was  exactly  similar  to  that  of  the 
alleged  second  marriage  of  the  prisoner. 

[Coleridge,  J.  The  witness  does  not  state  that  she  is  in  anyway 
acquainted  with  the  law  of  Scotland,  or  able  to  say  what  that  law  is, 
upon  the  subject  of  marriage ;  and  the  mode  in  which  the  question 
is  put  to  us,  namely,  whether  some  one  conversant  with  that  law 
ought  not  to  have  been  called,  assumes  that] 

The  prisoner,  in  representing  himself  by  his  conduct  as  a  married 
man,  and  in  representing  the  ceremony  as  a  marriage,  afforded  sufii- 
cient  evidence  to  justify  the  jury  in  coming  to  the  conclusion  they 
did.  Regina  v.  SimmonstOj  1  Car.  &  K.  164.  The  declaration  of  the 
prisoner  there,  that  he  had  been  married  to  his  first  wife  in  New  York, 
was  considered  proof  of  that  marriage  ;  here  the  prisoner's  conduct  in 
cohabitating  with  the  woman  after  the  ceremony,  amounted,  in  fact, 
to  the  same  thing. 

Per  Curiam.  The  question  reserved  for  the  consideration  of  the 
court  is^  whether  the  evidence  given  at  the  trial  was  sufficient  to  jus- 
tify the  finding  of  the  jury ;  and  whether  some  witnesses  conversant 
with  the  law  of  Scotland  should  not  have  been  called  by  the  prose- 
cution to  say  whether  the  facts  given  in  evidence  constituted  a  valid 
marriage  according  to  the  law  of  that  country.  That  question  does 
not  raise  the  point  as  to  who  is  admissible  as  peritus  —  a  point  that 
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may  be  considered  settled  by  TTie  Sussex  Peerage  case  —  or  what 
kind  the  witnesses  called  Should  be.  There  may  be  certain  cases, 
perhaps,  in  which  it  may  not  be  necessary  to  have  a  lawyer  to  give 
evidence ;  but  the  court  is  clearly  of  opinion  that  some  witnesses  con- 
versant with  the  Scottish  law  of  marriage  should  have  been  called 
on  the  pSurt  of  the  crown.  With  regard  to  the  case  before  us,  what 
the  witness  who  was  called  says,  even  supposing  her  a  conipeteni 
witness  in  such  a  matter,  does  not  amount  to  any  proof  of  a  mar- 
riage in  fact. 

Cbnviction  quashed. 


Regina  v.  Dale.^ 

Korember  13, 1852,  and  January  22,  1853. 

Indictment  for  the  Non-payment  of  a  Penalty  to  the  Treasurer  of  a 
County — Alehouse  Act,  9  Geo.  4y  c.  61  —  Municipal  Corporations 
—  6  4-6  Will.  4:,  c.  76. 

A  penalty  imposed  under  the  Alehouse  Act,  by  justices  for  a  borough  which  has  a  commxfisioa 
of  the  peace,  but  no  Court  of  Quarter  Sessions,  is  payable  to  the  treasurer  of  the  co«rty 
in  which  such  borough  is  situate,  and  not  to  the  treasurer  of  the  borough  on  account  of  the 
borough  fund: — 

Meld,  that  the  defendant  was  properly  convicted  upon  an  indictment  for  neglecting  and  re- 
fusing to  pay  oyer  one  moiety  of  a  fine  imposed  under  the  9  Geo.  4,  c.  61,  ta  the  tremsottr 
of  the  county  of  N. 

At  the  last  midsummer  Quarter  Sessions  for  the  county  of  North- 
umberland, an  indictment,  of  which  the  following  is  a  copy  of  the 
first  count,  and  an  extract  from  the  second,  was  lound  by  the  grand 
jury  to  be  a  true  bill:  —  "  Northumberland;  to  wit  The  jurors  of 
our  lady,  the  queen,  upon  their  oaths,  present,  that  heretofore,  to  \vit, 
on  the  19th  day  of  May,  in  the  year  of  our  Lord,  1851,  in  the  bo- 
rough of  Tynemouth,  in  the.  county  of  Northumberland,  one  Joseph 
Gibbon  was  convicted  before  Alexander  Bartleman  and  Solomon 
Mease,  Esqs.,  then  and  there  being  two  of  her  Majesty's  justices  as- 
signed to  keep  the  peace  in  and  throughout  the  said  borough,  in  the 
said  county,  for  that  he,  the  said  Joseph  Gibbon,  on  the  13th  day  of 
May,  in  the  year  of  our  Lord  1851,  at  the  township  of  North  Shields, 
ill  the  said  borough  of  Tynemouth,  he,  the  said  Joseph  Gibbon,  being 
then  and  there  an  alehoiise  keeper,  and  duly  licensed  to  sell  excisable 
liquors  by  retail  in  his  house  and  premises  there  situate,  did  wilfully 
permit  disorderly  conduct  in  his  house  and  premises,  by  then  and  there 
suffering  persons,  to  the  number  of  twenty  and  more,  to  remain,  fight- 


» 17  Jur.  47;  22  Law  J.  Rep.  (n.  8.)  M.  C.  44 ;  1  Pearce  C.  C.  37.  Before  Jek- 
vis,  C.  J.,  Alderson,  B.,  Coleridge,  J.,  Cressweix,  J.,  Platt,  B.,  and  Mar- 
tin, B. 
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ing,  drinking,  and  making  a  great  noise  and  disturbance  there,  at  a 
late  hour  in  the  night,  to  wit,  at  twelve  o'clock  at  night,  against  the 
tenor  of  his  said  license  and  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided.  And  the  said  Alexander  Bartleman  and 
Solomon  Mease,  in  and  by  the  said  conviction,  then  and  there  ad- 
judged the  said  Joseph  Gibbon  for  his  said  offence  to  forfeit  and  pay 
the  sum  of  21.  lOs.j  to  be  paid  and  applied  according  to  law,  and  also 
to  pay  to  Robert  Mitchell,  the  complainant,  the  sum  of  10^.  for  his 
costs  in  that  behalf.  And  the  said  Alexander  Bartleman  and  Solo- 
mon Mease  did,  by  the  said  conviction,  then  and  there  order,  that  if 
the  said  several  sums  were  not  paid  forthwith,  the  same  should  be 
levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  said  Jo- 
seph Gibbon ;  and  in  default  of  sufficient  distress,  the  said  Alexander 
Bartleman  and  Solomon  Mease  did,  by  the  said  conviction,  then  and 
there  adjudge  the  said  Joseph  Gibbon  to  be  imprisoned  in  the  house 
of  correction,  at  Morpeth,  in  the  said  county  of  Northumberland, 
there  to  be  kept  to  hard  labor  for  the  space  of  one  calendar  month, 
unless  the  said  several  sums,  and  all  the  costs  and  charges  of  the  said 
distress,  and  of  the  commitment  and  conveying  of  the  said  Joseph 
Gibbon  to  said  house  of  correction,  were  sooner  paid.  And  the  ju- 
rors aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
Alexander  Bartleman  and  Solomon  Mease  did,  at  the  time  of  making 
the  said  conviction,  award  one  moiety  of  the  said  penalty  to  the  use  of 
the  said  Robert  MitcheU,  the  said  complainant,  and  the  prosecutor  of 
the  said  Joseph  Gibbon  for  the  said  oilence.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  Joseph  Gib- 
bon did  thereupon,  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid, 
pay  the  said  sum  of  2Z.  10s.  to  one  Henry  Dale,  late  of  the  borough  afore- 
said, in  the  county  aforesaid,  gentleman,  and  who  then  was,  and  still  is, 
clerk  of  her  Majesty's  said  justices  assigned  to  keep  the  peace  of  our 
lady  the  queen  in,  for,  and  throughout  the  said  borough,  and  the  said 
sum  of  2L  10s.  was  so  paid  to  the  said  Henry  Dale,  and  he  then  re- 
ceived the  same  as  such  clerk  as  aforesaid,  and  for  the  purpose  and  in 
order  that  it  should  forthwith  be  paid  by  him  to  the  parties  to  whom 
the  same  was  to  be  paid,  in  pursuance  of  and  according  to  the  said 
conviction,  and  the  statutes  in  such  case  made  and  provided,  to  wit, 
one  moiety  to  the  said  Robert  Mitchell,  as  such  prosecutor  as  afore- 
said, and  the  remainder  to  the  treasurer  of  the  said  county.  And  the 
jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present,  that  the 
justices  of  our  said  lady  the  queen,  assigned  to  keep  the  peace  of  our 
said  lady  the  queen,  in  and  throughout  the  said  borough  were,  at  the 
time  of  making  the  said  conviction,  and  thence  hitherto  have  been, 
acting  and  empowered  to  act  within  the  said  borough,  by  and  under 
a  commission  of  the  peace  from  our  lady  the  queen,  which  said  com- 
mission did  not  nor  does  contain  any  grant  of  a  court  of  quarter  ses- 
sions of  the  peace  for  the  said  borough;  and  our  said  lady  the  queen, 
had  not  then,  or  at  any  time  since,  granted  that  a  separate  court  of 
quarter  sessions  of  the  peace  should  be  holden  in  and  for  the  said 
borough,  nor  were  there  then  or  at  any  other  time,  any  separate  gerie- 
ral  or  quarter  sessions  of  the  peace  holden  in  or  for  the  same.  And 
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the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present,  that 
after  the  said  sum  of  2/.  10s.  was  so  paid  to  Henry  Dale  as  aforesaid, 
it  became  and  was  his  duty  to  pay  one  moiety  of  the  said  sum  of 
2/.  105,  to  one  William  Fenwick  Blackett,  Esq.,  who,  at  the  time  of 
the  making  of  the  said  conviction,  was,  and  from  thence  hitherto  hath 
been,  and  still  is  treasurer  of  the  said  county  of  North umberlan^L 
according  to  law  and  to  the  statutes  in  that  case  made  and  provided. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  Henry  Dale,  well  knowing  the  premises,  although  a  rea- 
sonable time  for  his  paying  the  said  moiety  of  the  said  sum  of  2/.  10s. 
to  the  said  treasurer  had  elapsed  long  before  the  day  of  taking  of 
this  inquisition,  and  although  the  said  treasurer  hath  at  all  times 
been  ready  and  willing  to  receive  and  give  him  a  receipt  for  the  same, 
hath  yet  hitherto  unlawfully  and  contemptuously  ne^ected  and  re- 
fused to  pay,  and  still  neglects  and  refuses  to  pay,  the  said  moiety  of 
the  said  sum  of  21.  IO5.,  or  any  part  thereof,  to  the  said  treasurer ; 
and  he  wrongfully  and  unlawfully  detains  the  same,  and  every  part 
thereof,  from  him,  contrary  to  his  duty  in  that  behalf,  against  the 
form  of  the  statutes  in  that  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  queen,  her  crown  and  dignity."  There  \ras  a 
second  count  in  the  indictment,  the  same  as  the  first,  word  for  word, 
with  this  addition:  —  "And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  farther  present,  that  the  said  Alexander  jBartleman  and 
Solomon  Mease,  in  the  making  of  the  said  conviction,  acted  as  such 
justices  as  aforesaid  for  the  said  county."  The  usual  process  for 
that  purpose  having  been  issued,  the  defendant  entered  into  a  recog- 
nizance to  appear  at  the  next  quarter  sessions  to  try  and  answer  to 
the  said  indictment. 

At  the  Michaelmas  Quarter  Sessions,  held  on  the  20th  October, 
1852,  the  said  indictment  was  tried,  and  the  jury  found  the  defendant 
guilty.  Whether  the  defendant  is  guilty  or  not  guilty  depends  upon 
the  construction  which  may  be  put  upon  the  public  acts  of  parlia- 
ment relating  to  this  question,  and  which  formed  part  of  this  case. 
The  borough  of  Tynemouth  was  incorporated  by  royal  charter,  dated 
the  6th  August,  1849,  and  a  commission  of  the  peace  was  granted  to 
certain  persons  therein  named,  dated  the  26th  March,  1850,  but  no 
court  of  quarter  sessions  was  thereby  granted.  It  was  admitted  for 
the  purposes  of  this  case,  that  the  defendant  has  paid  over  the  moie- 
ty of  the  said  fine  to  the  treasurer  of  the  borough  of  Tynemouth. 
Upon  this,  counsel  for  the  defendant  moved  in  arrest  of  judgment, 
contending,  that  upon  the  trae  construction  of  the  statutes  he  had 
duly  discharged  himself  by  paying  over  the  money  to  the  treasurer 
of  the  borough  of  Tynemouth.  On  the  other  hand,  counsel  for  the 
prosecution  contended  that  he  had  not  discharged  himself,  as  it  was 
his  duty  to  pay  the  moiety  of  the  said  fine  to  the  treasurer  of  the 
county  of  Northumberland,  the  borough  of  Tynemouth  being  part 
and  parcel  of  the  county,  and  there  being  no  grant  of  a  court  of 
quarter  sessions  to  that  borough.  Accordingly  no  judgment  was 
passed,  and  the  court  postponed  all  further  proceedings  to  the  next 
sessions,  and  granted  a  case  for  the  opinion  of  the  justices  of  either 
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bench,  or  the  barons  of  the  exchequer,  under  the  statute.  The  ques- 
tion for  the  opinion  of  the  court  was,  whether  the  defendant  was 
properly  found  guilty  upon  the  indictment  for  neglecting  and  refusing 
to  pay  over  one  moiety  of  the  said  fine  to  the  treasurer  of  the  said 
county  of  Northumberland. 

Pashley,  Q.  C,  for  the  defendant,  cited  the  9  Geo.  4,  c.  61,  s.  26  ; 
the  5  &  6  Will.  4,  c.  76 ;  the  11  &  12  Vict.  c.  43,  s.  31 ;  and  the 
13  &  14  Vict  c.  91,  s.  91 ;  and,  upon  a  review  of  all  these  statutes, 
contended  that  the  penalty  was  payable  to  the  treasurer  of  the  bo- 
rough. 

Otter,  for  the  prosecution,  contra,  jeferred  to  Rex  v.  Amos,  2  B.  & 
Al.  533 ;  Regina  v.  Wellsj  11  Q.  B.  758 ;  and  Regina  v.  Saintsbury^ 
4  T.  R.  451. 

Cur.  adv.  vtdL 

Pashley  replied. 

Jan.  22.  Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court. 
Whether  the  defendant  is  guilty  or  not  guilty  in  this  case  depends 
upon  the  construction  of  the  9  Geo.  4,  c.  61 ;  and  we  are  of  opinion, 
that,  upon  the  proper  construction  of  that  statute,  the  defendant  is 
guilty,  and  was  properly  convicted.  The  penalty,  for  the  non-pay- 
ment of  which  to  the  treasurer  of  the  county  of  Northumberland  the 
defendant  has  been  convicted,  was  in  this  case  imposed  under  the 
Alehouse  Act,  9  Geo.  4,  c  61,  by  justices  acting  for  the  borough  of 
Tynemouth,  which  has  a  commission  of  the  peace,  but  no  court  of 
quarter  sessions;  and  the  question  is,  whether  that  penalty  ought  to 
be  paid  to  the  treasurer  of  the  county,  or  to  the  treasurer  of  the  bo- 
rough on  account  of  the  borough  fund.  By  the  26th  section  of  the 
Alehouse  Act,  so  much  of  the  penalty  as  is  not  awarded  to  the  pros- 
ecutor is  be  paid  to  the  treasurer  of  the  "  county  or  place  "  for  which 
the  justice  was  acting  when  the  penalty  was  imposed.  The  defend- 
ant's  counsel  contends  that  the  word  "  place  "  must  be  understood  in 
its  ordinary  sense,  and  that,  inasmuch  as  the  justices  were  acting  for 
the  borough  of  Tynemouth  when 'the  penalty  was  imposed,  the 
treasurer  of  that  borough  is  the  person  who  ought  to  receive  the  pe- 
nalty, and  that  it  ought  to  be  applied  to  the  borough  fund,  under  the 
provisions  of  the  stat  5  &  6  WiU.  4,  c.  75,  s.  126.  On  the  other 
hand,  the  prosecutor  asserts  that  the  word  "  place,"  as  used  in  that 
section,  means  a  place  for  which  a  court  of  quarter  sessions  is  held. 
This,  we  think,  is  the  right  construction.  In  many  of  the  sections  in 
which  the  words  "  county  or  place  "  are  used,  it  is  manifest  that  the 
latter  word  applies  only  to  places  where  quarter  sessions  are  held. 
For  instance,  by  the  27th  section,  parties  aggrieved  may  appeal  to 
the  next  general  or  quarter  sessions  of  the  peace  of  the  "  county  or 
place  "  wherein  the  cause  of  complaint  arose ;  and,  by  the  33d  sec- 
tion, the  conviction  is  to  be  returned  to  the  next  general  or  quarter 
sessions  of  tlje  peace  of  the  "  county  or  place  "  wherein  the  offence 
shall  have  been  committed.     The  interpretation  clause  shows  further 
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that  it  was  intended  that  these  penalties  should  be  applied  towards 
the  costs  of  public  prosecutions,  and  not  to  a  borough  fund,  because 
it  explains  the  words,  treasurer  of  a  "  county  or  place,"  to  mean  an 
officer  acting  in  such  capacity,  or  charged  with  the  receipt  and  ex- 
penditure of  moneys  from  and  out  of  which  the  cost  of  public  prose- 
cutions have  been  usually  defrayed.  The  person  to  receive  the  pe- 
nalty  is  to  be  an  officer  acting  in  the  capacity  of  treasurer  of  moneys 
for  and  out  of  which  the  costs  of  public  prosecutions  have  been  usu- 
ally defrayed.  In  the  same  spirit  the  justices  in  quarter  sessions  arc, 
by  the  29th  section,  authorized  to  indemnify  the  justices  from  their 
costs  upon  an  appeal  in  certain  cases,  and  to  order  the  treasurer  of 
the  "county  or  place"  in  and  for  which  the  justices  acted,  to  pay  the 
amount.  At  the  time  the  Alehouse  Act  passed,  corporations  had 
private  property,  but  no  borough  fund,  properly  so  called,  over  which 
the  legislatature  could,  with  justice,  exercise  a  control.  The  treasu- 
rer of  the  place,  meant  in  this  section,  must  clearly  be  the  treasurer  of 
a  place  having  a  court  of  quarter  sessions — an  officer  under  the  con- 
trol of  the  justices  making  the  order,  with  a  fund  under  their  controL 
It  would  be  strange  that  the  same  words  should  give  to  one  fund, 
the  borough  fund,  all  the  penalties  for  good  convictions,  and  charge 
upon  another  fund,  the  county  rate,  all  the  costs  for  convictions  which 
could  not  be  sustained.  For  these  reasons  we  think  the  conviction 
right 

Conviction  affirmed. 


Reoina  v.  William  Ion.  ^ 

May  12,  and  29, 1852. 

Uttering  Forged  Receipt 

Where  the  prisoner  placed  a  forged  receipt,  for  poor  rates,  in  the  hands  of  the  prosecutor,  for 
the  purpose  of  inspection  only,  in  order,  by  representing  himself  as  a  person  who  had  paid 
his  rates,  fraudulently  to  induce  the  prosecutor  to  advance  money  to  a  third  person :  — 

Hdd^  that  this  was  an  uttering  within  1  Will.  4,  c.  66,  s.  10. 

At  a  sessions  of  Oyer  and  Terminer  and  Graol  Delivery,  holden  for 
the  jurisdiction  of  the  Central  Criminal  Court,  in  December,  1851, 
William  Ion  was  tried  before  the  Right  Hon.  J.  S.  Wortley,  Recorder 
of  London,  upon  an  indictment  for  feloniously  uttering,  disposing  of, 
and  putting  off  a  forged  receipt  for  2/.  45.,  knowing,  &c.,  with  intent 
to  defraud. 

It  appeared  in  evidence  that  the  prosecutor,  James  Dwyer,  was  a 
money  lender;  that  one  James  Gillard  had  applied  to  him  for  a  loan 
of  money,  and  had  proposed  the  prisoner  as  a  surety  for  the  amount 
That  thereupon  the  prosecutor  proceeded  to  the  house  of  the  prisoner 

1  2  Denison  C.  C.  475 ;    16  Jur.  746. 
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for  the  purpose  of  satisfying  himself  as  to  the  prisoner's  responsibility, 
and  with  this  object  required  the  production  of  the  prisoner's  receipts 
in  respect  of  that  house.  That  the  prisoner,  with  the  view  of  causing 
the  money  to  be  advanced  to  Gillard  (who  was  found  to  be  a  man 
of  no  responsibility)  upon  their  joint  security,  produced  to  Dwyer  and 
placed  in  his  hands  (but  for  the  purpose  of  inspection  only)  three  do- 
cuments, purporting  to  be  receipts  for  poor  rates  in  respect  of  the  said 
house,  one  of  which  was  the  forged  receipt  in  question.  The  prose- 
cutor inspected  these  documents,  the  prisoner  remaining  present  du- 
ring such  inspection ;  he  then  received  back  the  documents  from  the 
prosecutor  and  placed  them  upon  a  bill  file.  The  foregoing  facts 
comprised  the  uttering,  disposing  of,  and  putting  off  mentioned  in  the 
indictment 

It  was  objected  upon  the  trial  that  these  facts  did  not  amount  to 
an  uttering,  disposing  of,  or  putting  off  sufficient  to  support  the  in- 
dictment 

The  learned  recorder,  however,  ruled  the  contrary,  and  as  the  other 
necessary  facts  were  proved  to  the  satisfaction  of  the  jury,  they  found 
the  prisoner  guilty.  The  jury  also  found,  expressly  in  answer  to  a 
question  put  to  them,  that  the  prisoner  placed  the  receipt  in  the  hands 
of  the  prosecutor  for  the  purpose  of  fraudulently  inducing  him  to 
advance  the  money  to  Gillard. 

Considerinff  it  doubtful  whether  he  was  correct  in  his  ruling,  the 
learned  recorder  postponed  judgment  upon  the  indictment,  and  com- 
mitted the  prisoner  to  the  gaol  of  Newgate,  in  order  that  the  opinion 
and  decision  of  the  judges  might  be  taken  upon  a  case  to  be  stated. 

On  the  24th  April,  A.  D.  1852,  this  case  was  argued  before  Jervis, 
C.  J.,  Alderson,  B.,  Coleridge,  J.,  Wightman,  J.,  and  Talfourd,  J. 

Tarry ^  for  the  crown. 

Metcalfe^  for  the  prisoner. 

It  is  submitted  that  this  conviction  is  improper.  The  indictment 
charges  the  "  uttering,  disposing,  and  putting  off"  of  a  forged  receipt 
The  evidence  is,  that  the  prisoner  placed  the  receipt  in  the  hands  of 
Dwyer  for  inspection  only.  That  is  found  in  the  case,  and  it  cannot 
amount  to  either  a  "  disposing  of,"  or  "  putting  off,"  which  words  im- 
ply that  a  person  has  parted  with  the  document  It  was  held  in  Rex 
v.  Woolridge^  1  Leach,  307,  also  in  1  East,  P.  C.  179,  on  an  indict- 
ment under  the  repealed  statute  8  &  9  Wm.  3,  c.  26,  that  the  putting 
off  must  be  complete,  and,  therefore,  where  the  defendant  laid  on  a 
table  a  quantity  of  counterfeit  shillings,  for  which  he  was  to  receive 
a  certain  sum,  but  while  the  counterfeit  money  was  being  counted, 
and  before  the  prisoner  received  the  price  of  it,  he  was  apprehended, 
it  was  decided  not  to  be  within  the  act  The  question,  therefore,  re- 
solves itself  in  this,  does  the  mere  placing  the  receipt  in  the  hands  of 
another  for  the  purpose  of  inspection,  amount  to  an  uttering?  In 
Rex  V.  Shukard^  it  was  held,  that  showing  a  man  an  instrument,  the 

1  The  defendant  was  tried  before  Lord  Ellenboroaffh,  at  the  sommer  aasizea  for 
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uttering  of  which  would  be  criminal,  though  with  the  intent  of  raising 
a  false  idea  in  him  of  the  party's  substance,  was  not  an  "uttering" 
or  "  publishing "  within  13  Geo.  3,  c.  79.  Nor  will  the  leaving  it 
afterwards  scaled  up  with  the  person,  to  whom  it  is  shown,  under 
cover,  that  he  may  take  charge  of  it  as  being  too  valuable  to  be  car- 
ried about,  be  an  uttering  or  publishing.  In  the  case  of  Regina  v. 
Radford^  1  Den,  C.  C.  59,  it  was  held,  that  showing  a  forged  receipt 
to  a  person,  with  whom  the  defendant  is  claiming  credit  for  it,  is  an 
uttering  within  the  1  Wm.  4,  c.  66,  s.  10,  though  the  defendant  refuse 
to  part  with  the  possession  of  it  But  it  is  submitted  that  the  present 
case  is  perfectly  distinguishable  from  Regina  v.  Radford.  There  the 
document  was  exhibited  as  a  receipt  and  acquittance  for  money  by  a 
person  claiming  credit,  for  having  paid  a  sum  of  money  which  in  fact 
he  had  not  paid. 

[Cresswell,  J.  By  exhibiting  the  receipt  he  was  seeking  to  relieve 
himself  from  the  payment 

Jervis,  C.  J.  If  this  receipt  had  been  produced  to  the  collector  of 
the  poor  rates,  it  would  have  been  an  uttering.] 


Lewes,  in  the  year  1811,  for  a  misdemeanor,  npon  an  indictment  which  charged  Iubi 
with  having  unlawfully,  knowingly,  and  wilfully  uttered  and  published  a  certain  {m>- 
missory  note,  containing  the  words  *^  five  hundred,"  expressing  the  sum  of  the  said  {m>- 
missory  note  in  white  letters  on  a  black  ground,  without  beinff  authorized  or  appointed 
for  that  purpose  by  the  governor  and  company  of  the  Bank  of  England :  the  note  was 
set  out  as  follows :  — 

<'  Bank  of  England,  1811. 
«*  No.  43106.  No.  48106. 

**  I  promise  to  pay  Mr.  James  Jones,  or  bearer,  on  demand,  the  sum  of  five  hundred 
pens.     1811. 

"June  11.    London.  11  June,  1811. 

"  For  the  Governor  and  Company  of  the  Bank  of  En^^and. 

"Rd.  Denton.* 

A^inst  the  form  of  the  statute  13  Creo.  3,  c.  79.  The  defendant  was  omvicted.  Tlie 
pomt  reserved  for  the  opinion  of  the  judges  was,  whether  there  was  a  sufficient  uttering 
and  publishing,  in  this  case,  of  the  note,  answering  in  other  respects  the  descriptioQ  of 
the  act,  as  having  white  letters  on  a  black  ground  i 

The  defendant  had  introduced  himself  to  the  acquuntance  and  fiunily  of  a  pemn  of 
the  same  name,  at  Brighton,  upon  a  fabricated  story.  And,  in  order  to  persuade  the 
innkeeper  that  he  was  a  man  of  substance,  one  day,  afler  dinner,  he  pulled  out  a 
pocket-book  and  showed  the  innkeeper  a  five  hundred  and  a  fi^  pouna  note  of  the 
above  description,  of  which  he  only  saw  the  sums  and  general  form.  The  defendant 
said  that  he  did  not  like  to  cany  so  much  property  about  him,  and  desired  the  inn- 
keeper to  take  care  of  them  for  him.  The  innkeeper  took  charge  of  them  accordingly, 
and  thought  the  defendant  acted  very  prudently. 

They  were  put  in  a  cover  and  scaled  up  by  the  defendant  himself;  the  witness,  ite 
innkeeper,  received  them  from  him  in  an  envelope,  which,  afler  having  kept  for  some 
time,  upon  some  suspicions  afterwards  created  by  the  conduct  of  the  defendant,  he 
broke  open,  and  found  them  to  contain  the  notes  above  mentioned. 

In  Michaehnas  term,  1811,  the  judges  held  the  conviction  wrong,  being  of  opinion 
ihat  this  did  not  amount  to  an  uttering.  That  in  order  to  make  it  an  nttering  they 
seemed  to  be  of  opinion  that  it  should  be  parted  with  or  tendered,  or  offered,  or  used 
in  some  way  to  get  money  or  credit  upon  it    Kuss.  &  By.  200. 


Digitized  by 


Google 


CROWN   CASES   RESERVED,  1852.  559 


Begins  v.  Ion. 


If  at  the  time  he  claimed  to  have  paid  the  rate  demanded. 

[Jervis,  C.  J.  The  prisoner  produced  the  receipt  for  the  purpose 
of  showing  that  he  owed  no  rates.  If,  in  the  case  of  justification  of 
bail,  a  person  had  produced  some  bank  notes  to  show  that  he  was 
possessed  of  a  sufficient  amount  of  property,  would  not  that  amount 
to  an  uttering  of  the  notes  ?  Here  the  prisoner  exhibits  a  receipt  to 
show  his  solvency. 

WiGHTMAN,  J.  Suppose  the  proposed  bail  were  asked,  in  exam- 
ination before  the  Judge  at  Chambers,  "  Have  you  paid  all  the  rates 
due  in  respect  of  your  house?"  and  he  had  said,  "  Yes,  and  I  now  pro- 
duce the  receipts,"  and  he  then  produced  for  inspection,  among  others, 
one  which  was  a  forgery  ?  —  or,  supposing  a  man  proposes  to  borrow 
a  sum  of  money,  and,  in  order  to  satisfy  the  lender,  who  inquires,  has 
he  paid  all  his  rates,  he  replies  in  the  affirmative,  and  produces  the 
receipts  as  proof  of  having  paid  them,  what  would  you  say  to  that 
case  ?] 

In  none  of  these  cases  is  the  party  seeking  to  obtain  money  or  credit 
on  the  document  itself;  and  it  was  held  in  ^vkartPs  co^e,  that  in  order 
to  make  it  an  uttering,  the  document  must  be  parted  with,  or  ten- 
dered, or  offered,  or  used  in  some  way  to  get  money  or  credit  upon  it 
In  RadforcPs  case,  the  prisoner  was  seeking  to  absolve  himself  from 
payment,  and  if  accounts  had  been  balanced  between  the  parties,  an 
action  for  money  had  and  received  would  have  laid,  as  was  held  in 
Gingell  v.  Parkins,  4  Exch.  Rep.  720 ;  Standish  v.  Ross,  3  Exch.  527; 
ovemiling  Lee  v.  Merrett,  8  Q.  B.  820.  But  in  the  present  case,  no 
action  for  money  had  and  received  would  lie.  In  RadforcPs  case. 
Pollock,  C.  B.,  puts  this  supposition, — suppose  a  man  showed  a  ticket 
in  passing  a  toll  bar,  and  passed  on,  would  not  that  be  an  uttering? 
But  that  is  not  like  the  present  case, 

[WiGHTMAN,  J.  There  the  party  would  be  claiming  credit  upon 
the  instrument] 

The  word  uttering  is  defined  in  Webster's  Dictionary,  as  "  putting 
into  currency." 

[Jervis,  C.  J.  You  say,  that  to  constitute  an  uttering,  the  instru- 
ment must  be  offered  to  get  money  or  credit  upon  it  The  words  of 
the  statute,  11  Geo.  4  &  1  Wm.  4,  c  66,  s.  10,  are,  if  uttered  "  with 
intent  to  defraud."] 

Lord  Abinger,  in  Regina  v.  Page,  8  Car.  &  P.  122,  held,  that  utter- 
ing counterfeit  coin,  without  an  intention  to  defraud,  was  not  an 
offence  within  the  statute. 

[Cresswell,  J.  Suppose  the  prisoner,  instead  of  the  receipt,  had 
exhibited  a  roll  of  forged  bank  notes,  would  not  this,  then,  be  like 
Shtikard^s  case  ?] 

ShukardCs  case  seems  directly  in  point. 

Parry,  for  the  crown.  . 

Rex  V.  Shukard  is  a  different  case  from  the  present  It  is  sub- 
mitted  that  the  principle  which  governs  cases  of  uttering  is,  that  if  a 
person  by  word  or  deed  represents  a  false  document  as  a  genuine  one, 
with  the  intention  of  deceiving  the  party  to  whom  he  exhibits  it,  it  is 
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an  offence.  The  intent  to  deceive  is  a  direct  presumption  of  law. 
The  prisoner  does  not  produce  the  receipt  out  of  bravada  He  wants 
to  obtain  a  sum  of  money,  whether  for  himself  or  for  another  it  is 
quite  immaterial,  and  in  order  to  obtain  it,  he  exhibits  the  receipt 
He,  therefore,  virtually  obtains  money  by  means  of  the  forged  receipt 
The  prosecutor,  who  is  asked  to  lend  his  money,  goes  to  the  prisoner 
for  the  purpose  of  satisfying  himself  as  to  the  prisoner's  responsibility, 
and  asks  the  prisoner  whether  he  has  paid  his  rates ;  he  says,  that  he 
has  paid  them,  and  produces  the  receipt  If  the  prisoner  had  not 
shown  the  receipt,  but  had  made  this  representation,  and  had  obtained 
money  thereby,  would  it  not  have  been  a  false  pretence  ?  What  is 
the  difference  between  forgery  and  false  pretences  ?  One  is  verbal, 
the  other  documentary.  Forgery,  if  translated,  is  making  a  false 
document 

[Alderson,  B.  The  difference  between  obtaining  money  by  false 
pretences  and  uttering  is,  that  in  false  pretences,  the  offence  consists 
in  obtaining  the  money,  while  in  uttering,  the  offence  is  the  utter- 
ing.] 

It  is  found  in  the  case,  that  the  prisoner  put  the  documents  into 
the  prosecutor's  hands.  In  ShukartCs  case^  the  prisoner  merely 
allowed  the  prosecutor  to  see  the  words  "five  hundred"  on  the  notes, 
and  the  prisoner  himself  then  sealed  up  the  notes  in  an  envelope,  and 
left  them  in  the  care  of  the  prosecutor.  The  court  in  that  case  held, 
that  to  constitute  an  uttering  the  instrument  must  be  offered  with 
intent  to  obtain  credit  "  upon  it." 

[Alderson,  B,    "  Upon  it,"  not  by  means  of  it] 

That  case  bears  out  the  present  argument  Here  is  a  clear  utter- 
ing for  a  specific  purpose,  —  to  raise  money.  Suppose  the  case  of  a 
pawn  ticket,  upon  which  money  is  very  often  raised  by  poor  persons, 
a  man  desiring  to  obtain  an  advance,  says  to  another,  "I  have  goods 
in  pledge,"  and  shows  him  a  forced  ticket,  and  thus  gets  money  upon 
it,  it  is  submitted  that  that  would,  without  doubt,  be  a  case  of  utter- 
ing. Here  the  prisoner  meant,  by  representing  the  receipts  to  be 
genuine,  to  raise  money.  It  is  contended  on  the  part  of  the  prisoner, 
that  the  document  itself  must  be  parted  with,  or  used  with  intent  to 
get  money  upon  it 

[Jervis,  C.  J.  Have  you  looked  at  the  words  of  the  act  of  par- 
Uament,  13  Geo.  3,  c.  79 ;  no  intent  to  defiraud  is  necessary ;  the 
offence  is  the  uttering  and  publishing ;  and  the  judges  in  ShukarcTs 
case  held  that  there  was  no  publication. 

Alderson,  B.  This  is  a  stronger  case.  The  stat  11  Qeo.  4,  &  1 
Wm.  4,  c.  66,  uses  the  words  uttering,  disposing  of,  or  putting  off. 

Cresswell,  J.  The  prisoner,  by  showing  the  receipt,  did  not  ob- 
tain any  benefit  to  himself.] 

The  prisoner  and  his  Mend  were  acting  together. 

[Cresswell,  J.  They  may  have  been  guilty  of  a  conspiracy,  or 
of  obtaining  money  by  false  pretences,  but  the  question  is,  is  this  an 
uttering  ?  ] 

In  Rex  V.  BirkeU^  R.  &  R.  86,  where  a  forged  bill  of  exchange, 
payable  to  the  order  of  the  defendant,  was  given  as  a  pledge  only,  but 
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to  obtain  credit,  it  was  held  that  there  was  a  fraudulent  intent  within 
the  nfeaning  of  the  statute. 

[Cresswell,  J.  There  the  defendant  obtained  credit.  That  case 
is  just  the  same  as  if  a  banker  asked  a  man  for  his  securities,  and 
he  were  to  produce  forged  securities,  and  deposit  them  with  the 
banker.] 

Suppose  that  the  money-lender,  when  the  defendant  exhibited  the 
receipt,  said,  "  Oh,  yes,  I  see  you  have  paid  your  rates,  here  is  the  5L 
you  want,"  would  not  the  cjse  then  have  been  an  uttering  ? 

[Coleridge,  J.  Suppose  the  prisoner  had  received  the  money- 
lender in  another  person's  house,  and  had  said  "  this  is  my  house," 
what  offence  would  that  be  ?  ] 

If  he  obtained  no  money  then  it  would  be  a  mere  lie.  But  this  is 
uttering  a  forged  document. 

[  WiGHTMAN,  J.  To  induce  the  prosecutor  to  part  with  his  money 
to  his  loss.] 

An  intentioa  to  defiraud  is  found  in  the  case.  In  Regina  v.  Cooke^ 
8  Car.  &  P.  682,  it  was  held  that  a  conditional  uttering  was  as  much 
a  crime  as  any  other  uttering.  In  Rex  v.  Birketi^  R.  &  R.  86,  Baron 
Graham  said,  that  there  might  be  an  uttering,  &c.,  though  the  docu- 
ment was  valueless  —  as  valueless  as  the  receipt  here. 

[Coleridge,  J.  The  statute  33  Hen.  8,  c.  1,  enacted  "  That  if  any 
person  or  persons  shall  falsely  and  deceitfully  obtain  or  get  into  his 
hands  or  possession  any  money,  goods,  chattels,  or  jewels,  or  other 
things,  of  any  other  person  or  persons,  by  color  and  by  means  of  any 
privy  false  token,  or  counterfeit  letter,  made  in  another  man's  name  to 
a  special  firiend  or  acquaintance,  for  the  obtaining  of  money,  &c., 
from  such  person,  and  shall  be  thereof  convicted,  &c.,  every  such  of- 
fender shall  suffer  punishment  by  imprisonment,  setting  upon  the  pil- 
lory, &c"  This  statute  led  to  the  statute  of  false  pretences,  30  Geo. 
2,  c.  24 ;  now,  what  would  have  been  the  offence  of  exhibiting  this 
receipt  in  the  manner  specified  in  the  case,  before  these  statutes  ?] 

Forgery  at  common  law. 

Metcalfe  replied. 

[WiGHTMAN,  J.  There  are  three  circumstances  to  be  considered  in 
this  case.  First,  there  is  a  false  document;  secondly,  the  uttering 
such  document ;  and  thirdly,  the  uttering,  &c.,  to  induce  the  prosecu- 
tor to  give  a  person  crecfit  to  his  loss.  In  fact  the  prosecutor  is 
defrauded. 

Coleridge,  J.  The  case  does  not  state  that  money  was  actually 
given. 

WiGHTMAN,  J.     Suppose  hc  had  been  defrauded  ?] 

It  is  only  found  that  the  receipt  was  placed  in  the  hands  of  the 
prosecutor  for  the  purpose  of  inducing  him  to  advance  money  to  Gil- 
lard. 

[Cresswell,  J.     To  induce  him  to  give  credit  to  Gillard. 

Coleridge,  J.  It  is  not  found  in  the  case  that  Gillard  was  in- 
solvent 

Jervis,  C.  J.  The  question  for  us  is,  was  there  an  uttering,  — was 
the  recorder  correct  in  ruling  that  the  facts  proved  an  uttering  ? 
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WiGHTMAN,  J.  It  is  not  ncccssary  that  money  should  be  obtained 
on  the  instrument,  but  by  means  of  it] 

In  Regina  v.  Pag-6,  8  Car.  &  P.  122,  Lord  Abinger  decided  that 
unless  an  intent  to  defraud  was  shown,  a  party  could  not  be  convicted. 

[Alderson,  B.  That  is  overruled.  The  intent  is  inferred  by  law. 
If  a  forged  instrument  is  put  away  in  order  to  get  money  or  credit, 
that  amounts  to  an  uttering. 

WiGHTMAN,  J.  I  can  understand  the  distinction  between  gaining 
an  advantage  directly  upon  the  instrument,  and  of  gaining  an  ad- 
vantage indirectly  by  means  of  it  You  must  assume,  from  the  facts, 
that  there  was  an  attempt  to  defraud  by  means  of  itj 

Metcalfe  cited  Webster's  Diet  tit  "  Uttering;"  U.  &  v.  Mitchell; 
U.  S.  Dig.  "  Uttering; "  Regina  v.  PagCj  8  Car.  &  P.  122 ;  Rex  v. 
Harris  J  7  C.  &  P.  428 ;  Regina  v.  Longhrany  Crawford  &  Dix,  (Irish), 
333 ;  Regina  v.  Wavell,  1  Moo.  224.i 

Cur.  adv.  vutL 

On  the  12th  May,  A.  D.  1852,  this  case  was  again  argued  before 
Lord  Campbell,  C.  J.,  Pollock,  C.  B.,  Jervis,  C.  J.,  Coleridge,  J., 
Cresswell,  J.,  Erle,  J.,  Talfourd,  J.,  and  Crompton,  J. 

Parry^  for  the  crown. 

MetcalfCy  for  the  prisoner.  The  question  turns  on  the  true  defini- 
tion of  the  word  "utter,"  as  used  in  the  statute.  The  words  of  the 
indictment  are,  "  uttered,  disposed  of,  and  put  offi"  The  words  of  the 
statute  under  which  the  prisoner  is  indicted,  11  Geo.  4,  and  1  Wm.  4, 
c.  66,  s.  10,  are,  "  shall  offer,  utter,  dispose  of  or  put  off"  The  word 
"  offer  "  is  omitted  from  the  indictment.  It  will  hardly  be  contended 
on  these  facts  that  the  documents  in  question  were  disposed  of  and 
put  off.  Wboldridge^s  case^  1  Leach,  C.  C.  307,  is  an  authority  to 
show  that  merely  putting  an  article  into  the  hands  of  another,  where 
it  was  taken  back,  is  not  a  disposing  of  or  putting  off 

[Lord  Campbell,  C.  J.  Does  not  the  case  in  Leach  go  so  far  as 
to  decide  that  there  can  be  no  putting  off  without  an  intent  to  part 
with  the  instrument  ?] 

Metcalfe  referred  to  Rex  v.  Varley^  2  W.  Bla.  632.  See  also  1 
East,  P.  C.  164.  To  bring  the  case  within  the  meaning  of  the  word 
disposing  of,  it  is  not  sufficient  that  the  document  is  produced  for  the 
purposes  of  inspection  only, 

[Lord  Campbell,  C.  J.  You  say  that  in  order  to  constitute  a  dis- 
posing of,  the  property  must  be  parted  with.] 

At  common  law,  uttering,  per  scj  is  no  offence ;  per  Cresswell,  J., 
after  consultation  with  Patteson,  J.  Regina  v.  BouU^  2  Car.  &  Kir. 
604.  The  first  statute  on  the  subject  was  25  Edw.  3,  s.  5,  c.  2  :  — 
''  And  if  a  man  bring  false  money  into  this  realm,  counterfeit  to  the 
money  of  England,  as  the  money  called  Lushburg,  or  other  like  to 


1  See|K)«f,  p.564,  565. 
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the  said  money  of  England,  knowing  the  money  to  be  false,  to  mer- 
chandise, or  make  payments  in  deceit  of  our  said  lord  the  king  and 
of  his  people  — ^" 

[Lord  Campbell,  C.  J.     The  word  "  utter  "  does  not  occur  there.] 

It  does  not  1  &  2  Ph.  &  M.  c.  11,  recited,  "  Where,  &c.,  many 
ill-disposed  persons,  &c.,  have  brought  into  this  realm,  &c.,  forged 
and  counterfeit  money,"  &c.,  and  have  "  uttered  the  same  here  by 
merchandising  and  otherwise,"  &c.,  and  then  enacted,  "  that  if  any 
person,  &c.,  shall  bring  any  such  false  and  counterfeit  coin  or  money, 
&c.,  knowing  the  same,  &c.,  to  be  false  and  counterfeit,  to  the  intent  to 
utter  or  make  payment  with  the  same  within  this  realm,  &c.,  by  mer- 
chandising or  otherwise  "  (i.  e.  dealing,  ejusdem  generis.)  15  Geo.  2, 
c.  28,  increasing  the  punishment  for  uttering  money,  contains  these 
words :  "  If  any,  &c.,  shall,  &c,  utter  or  tender  in  payment,"  &c.  In 
5  Eliz.  c.  11,  8.  2, 3,  the  first  statute  against  forgery  of  private  docu- 
ments, the  words  were, "  shall  pronounce,  publish,  or  give  in  evidence." 
At  the  Revolution,  paper  currency  commenced  ;  8  &  9  Wm.  3,  c.  20, 
s.  36,  was  the  first  act  providing  for  forgeries  upon  the  Bank  of  Eng- 
land. 11  Geo.  1,  C.9,  s.  6,  was  the  first  against  uttering  forged  notes 
of  the  Bank  of  England.  It  recited  that  "  and  whereas  of  late  divers 
frauds  and  deceits  have  been  put  upon  the  said  governor  and  com- 
pany of  the  Bank  of  England  and  other  persons,  by  the  uttering, 
forging,  &c.,  and  by  the  tendering  in  payme;it,  uttering,  vending, 
exchanging,  and  bartering  of  such  altered,  &c.,  bills,  &c.,  to  the  pre- 
judice of  public  credit  and  to  the  great  hurt  and  diminution  of  trade 
and  commerce.  For  redressing  whereof  for  the  future,  be  it  enacted, 
&c.,  shall  tender  in  payment,  utter,  vend,  exchange,  or  barter."  In  2 
Geo.  2,  c.  25;  7  Geo.  2,  c.  22;  18  Geo.  3,  c.  18,  the  words  were 
"  utter  or  publish  as  true."  In  43  Geo.  3,  c.  139,  s.  1  (foreign  bills), 
"  tender  in  payment  or  in  exchange,  or  otherwise  utter  or  publish  as 
true." 

[Lord  Campbell,  C.  J.  The  expression  "tender  in  payment," 
is  there  considered  an  uttering ;  —  the  words  are,  "  or  otherwise 
utter."] 

That  is  so.  In  45  Geo.  3,  c.  89,  the  words  of  the  statute  are,  "  offer, 
dispose  of,  or  put  away."  In  1  Wm.  4,  c.  66,  s.  10,  the  words  are, 
"  offer,  utter,  dispose  of,  or  put  off;"  the  law  having  been  altered  to 
meet  Wboldridge^s  case  and  others.  Various  definitions  of  the  word 
"utter,"  occur  in  the  works  of  learned  writers.  Webster's  definition 
of  it  when  used  in  this  sense  is  as  follows :  1,  "  To  disclose,  to  dis- 
cover, to  divulge,  to  publish  ;  "  2,  "  to  sell,  to  vend,  as  to  utter  wares 
(this  is  obsolete  unless  in  the  law  style) ; "  3,  "  to  put  or  send  into 
circulation,  to  put  off  as  currency,  or  cause  to  pass  in  commerce,  as 
to  utter  coin  or  notes  —  a  man  utters  a  false  note  who  gives  it  in 
payment,  knowing  it  to  be  false."  The  following  is  Richardson's 
definition :  "  To  put  out,  to  expel,  to  eject,  to  come,  put  or  send  forth, 
to  vent,  to  emit,  to  produce  publicly  {metaphor),  to  speak,  to  tell,  to 

SEonounce,  proclaim,  to  publish."  The  word  "  utter  "  is  thus  defined  by 
ohnson  :  "  From  the  adjective ;  to  make  public  or  let  out — palam 
facerey  1,  "  to  speak,  to  pronounce,  to  express  ; "  2,  "  to  disclose,  to 
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discover,  to  publish  ;  3,  "  to  sell,  to  vend ; "  4,  "  to  disperse,  to  emit 
at  large  ;  '  to  preserve  us  from  ruin  the  whole  kingdom  should  conti- 
nue  in  a  firm  resolution  never  to  receive  or  utter  this  fatal  coin  '  — 
Swift;''  5,  "to  put  forth."  The  case  of  Rex  v.  Shukard^  R.  &  IL 
200,  is  expressly  in  point. 

[Lord  Campbell,  C.  J.  The  words  of  the  report  are,  "  they  seemed 
to  be  of  opinion." 

Jervis,  C.  J.  You  observe  the  words,  "  upon  it."  The  judges 
were  of  opinion  that  it  should  be  parted  with,  or  tendered  or  offered, 
or  used  in  some  way  to  get  money  or  credit  upon  it] 

In  the  case  now  before  the  court  the  document  was  not  used  to 
get  money  or  credit  upon  it.  The  prisoner  in  effect  said,  "  I  am  a 
man  of  substance,  here  are  my  receipts."  The  case  of  Megina  v. 
Radfordy  1  Den.  C.  C.  59,  wiU,  no  doubt,  be  relied  upon  by  the  prose- 
cution ;  but  the  present  case  is  distinguishable  from  that ;  because, 
in  Regifia  v.  Radford,  credit  was  obtained  directly  by  means  of  the 
instrument 

[Pollock,  C.  B.  There  the  prisoner  said,  in  effect,  "  Here  is  your 
receipt  in  discharge  of  payment."] 

Metcalfe  referred  to  Ging-ell  and  Purkins,  4  Exch.  R.  720 ;  and 
Standish  v.  RosSj  3  Exch.  R.  527. 

[Jervis,  C.  J.  Take  the  case  of  justification  of  bail ;  a  man  pro- 
duces a  forged  deed,  or  a  forged  lease,  to  prove  that  he  is  of  sufficient 
property,  would  that  be  an  uttering  ?  ] 

That  is  going  farther  than  the  present  case.  There  there  would 
be  an  obtaining  credit  upon  it.  In  the  11th  edition  of  a  -work,  for- 
merly edited  by  one  of  your  lordships,^  Arch.  Crim.  PL,  by  Welsby, 
Mr.  Welsby,  who  may  be  cited  as  authority,  comments  on  fiie  wordls, 
"  utter  or  publish." 

[Pollock,  C.  B.     Not  yet  an  authority.] 

It  is,  no  doubt,  a  rule,  that  a  writer  on  law  is  not  to  be  considered 
an  authority  in  his  life.^  The  only  exception  to  the  rule,  perhaps,  is  in 
the  case  of  Justice  Story. 

[Coleridge,  J.     Story  is  dead. 

Cresswell,  J.  No  doubt  the  cases  are  carefully  abstracted  by  Mr. 
W.elsby  in  the  passage  you  refer  to. 

.  Lord  Campbell,  C.  J.  It  is  scarcely  necessary  to  say  that  my 
opinion  of  Mr.  Welsby  is  one  of  sincere  respect] 

Metcalfe  cited  Regina  v.  Harris,  8  Car.  &  P.  428.  In  the  case  of 
Regina  v.  Longhran,  3  Cr.  &  D.  333  (Irish  Rep.)  the  prisoner  handed 
to  another  man  a  parcel  containing  100  counterfeit  shillings  —  re- 
questing him  to  deliver  the  parcel  to  prisoner's  wife;  held  by  Cramp- 
ton,  J.,  to  be  no  uttering.  In  Dewlin's  case,  Alison's  Principles  of 
Criminal  Law,  402,  a  forged  note  was  taken  by  prisoner  out  of  his 


1  Lord  Chief  Justice  Jervis. 

3  This  rule  seems  "  more  honored  in  the  breach  than  in  the  obserrance."  The  anno- 
tations of  Mr.  Greaves,  Russ.  on  Crimes,  and  the  learned  work  of  Mr.  Pitt  Tftjrlor  on 
Evidence,  are  constantly  cited  in  crown  cases ;  and  the  writings  of  Chitty,  Starkie,  and 
also  of  Stoiy,  were  referred  to  in  the  same  way,  in  their  lifetime. 
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pocket,  and  put  in  his  hand,  whence  it  fell  to  the  ground,  and  the 
prisoner  was  about  to  hand  it  over  the  counter, —  held  to  be  no  utter- 
ing. It  is  observed  in  the  same  work,  "  It  is  sufficient  to  complete 
the  crime  if  the  forged  instrument  have  been  uttered,  t.  e.  pre- 
sented in  payment,  or  made  the  foundation  of  a  claim,  though  no 
advantage  whatever  was  gained  from  the  act  In  the  Report  of  the 
Penal  Code  of  Massachusetts,  1844,  Crim.  Law  Commissioners  — 
the  following  definition  of  the  word  "  uttering,"  occurs ;  —  tit.  For- 
gery :  12.  —  "  The  uttering  of  a  writing  is  in  respect  to  forgery,  &c., 
the  fraudulently  and  deceptively  offering,  passing,  negotiating,  assign- 
in§^  transferring  the  same,  or  putting  the  same  in  circulation  as  being 
true  and  genuine,  according  to  its  apparent  import,  by  a  person 
knowing  the  same  to  be  false,  with  the  intent  that  any  person  shall 
be  thereby  deceived,  and  that  any  person  shall  be  thereby  defrauded 
or  prejudiced;"  —  citing  Rex  v.  Skukard.  In  MetcaU  and  Per- 
kin's  united  States  Dig.  Forgery,  18,  "  passing  "  a  paper  is  defined 
as  putting  it  off  in  payment  or  exchange ;  "  uttering,"  as  a  declara- 
tion that  it  is  good  with  an  intention  to  pass,  or  an  offer  to  pass  it ; 
U.  S.  V.  Mitchell,  1  Bald.  366.  So  in  Curtis's  United  States  Digest 
Pledging  a  counterfeit  note,  which  was  to  be  redeemed  at  a  future 
day,  is  not  a  "  passing  within  the  meaning  of  the  act."  Gentry  v. 
The  State,  3  Yerg.  451.  Putnam's  Supp.  to  M.  &  P.  Digest,  Forge- 
ry, 98. 

[Jervis,  C.  J.  If  the  landlord  had  called  for  his  rent,  and  the  same 
ceremony  had  been  gone  through  by  the  prisoner,  would  that  be  an 
uttering?] 

That  must  be  admitted. 

[Jervis,  C.  J.  The  jury  have  found  that  there  was  an  intent  to 
defraud. 

Lord  Campbell,  C.  J.  In  Regina  v.  Radford,  the  credit  was  not 
obtained  upon  the  instrument,  but  in  consequence  of  it] 

In  conclusion,  it  is  submitted  that  in  order  to  make  an  uttering,  the 
instrument  must  be  used  in  some  way  to  get  money  or  credit  upon  it 

Parry,  for  the  crown. 

The  only  point  for  the  consideration  of  the  court  is,  is  this  an  utter- 
ing ?  on  the  last  argument  it  was  contended  that  no  intent  to  defraud 
appeared. 

[Lord  Campbell,  C.  J.  The  jury  have  found  that  there  was  an  in- 
tent to  defraud.! 

The  words  of  the  act  of  parliament  are,  "utter,  or  put  off;"  —  not 
as  in  the  old  statute, "  put  away,"  and  it  is  submitted  that  the  present 
facts  amount  to  a  putting  off  The  uttering  of  a  receipt  is  for  the 
purpose  of  covering  an  antecedent  fraud. 

[Coleridge,  J.  Suppose  a  receipt  is  produced  when  a  sum  of 
money  is  claimed. 

Lord  Campbell,  C.  J.  Or  upon  the  settlement  of  an  account  a 
forged  receipt  is  produced  ?] 

It  is  employed  for  the  purpose  of  fraudulently  obtaining  money, 
but  not  upon  it     A  servant  is  charged  to  pay  money ;  he  says,  "  I 

VOL.  XIV.  48 
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have  paid  it,  and  I  produce  the  receipt ; "  He  does  not  get  mcmey 
upon  it,  but  surely  that  would  be  an  uttering.  Supposing  the  person 
had  been  indicted  for  forging  the  instrument ;  the  intent  to  defraud 
is  a  direct  presumption  of  law ;  if  this  be  an  instrument  for  the  forg- 
ery of  which  he  might  have  been  indicted,  could  he  not  be  convicted 
of  uttering.  Regina  v.  Cooke,  8  Car.  &  P.  582,  before  Patteson,  J,,  is  an 
authority  in  support  of  this  view.  There,  however,  it  is  admitted  the 
prisoner  got  credit  on  the  instrument ;  and  so  here. 

[Lord  Campbell,  C.  J.  No;  not  upon  it  R^na  v.  Cooke  comes 
in  the  class  of  Rex  v.  Shukard,  and  does  not  advance  your  argumeBt] 

The  prisoner  gets  credit  for  the  payment  of  his  rent 

1  Pollock,  C.  B.     Not  from  his  landlord. 
ERVis,  C.  J.     I  am  desirous  that  the  decision  of  the  judges  in 
Rex  V.  Shvka/rd  should  be  considered.     How  can  a  man  get  money 
on  a  court-roll,  exhibited  for  purposes  of  fraud  ?J 

Perhaps  in  Shvkard^s  case  the  judges  were  not  satisfied  that  thore 
was  evidence  that  the  defendant  "  published"  the  notes.  It  has  been 
argued  that  the  prisoner,  in  the  present  case,  did  not  use  the  fo^ed 
receipt  to  get  credit  upon  it;  but,  whether  he  or  a  third  person 
obtained  the  credit,  cannot  make  any  difference.  Rex  v.  BirkeUy  R 
&  R.  86. 

[Pollock,  C.  B.  Here  the  receipt  is  not  used  against  the  landl<Mrd 
or  the  rate  collector  for  the  object  for  which  a  receipt  is  intended,  but 
for  a  collateral  purpose.  Is  not  the  present  like  the  case  where  a  man 
points  to  plate  lying  in  a  room,  as  a  proof  that  he  is  rich,  and  thereby 
obtains  credit  ?] 

That  would  be  a  false  pretence. 

[Jervis,  C.  J.  The  question  is,  is  not  the  rule  in  Rex  v.  Skuhuii 
too  strict? 

Lord  Campbell,  C.  J.  If  in  the  case  of  the  justification  of  bail, 
a  false  receipt  be  produced,  and  its  (Nroduction  be  an  uttering^  then 
there  is  an  uttering  here.] 

Parrp  cited  Regina  v.  Welch,  2  Den.  C.  C.  78. 


Metcalfe  replied. 


Our.  ode.  vmU. 


On  the  29th  May,  A.  D.  1852,  the  judgment  of  the  court  was  given 
by  Lord  Campbell,  C.  J.^ 

We  are  of  opinion  that  this  conviction  ought  to  be  affirmed.  Upon 
consideration  there  clearly  seems  to  us  to  have  been  an  uttering  of 
the  forged  receipt  within  the  meaning  of  11  Geo.  4,  &  1  Wm.  4,  c. 
66,  8. 10. 

If  it  had  been  used  in  the  manner  stated,  for  the  direct  purpose  of 
gaining  credit  for  the  payment  which  it  purports  to  vouch,  there  can 
be  no  doubt,  since  the  case  of  Regina  v.  Radford,  that  there  would 


I  The  editor  is  indebted  to  the  kindness  of  the  Lord  Chief  Justice  for  his  locdsfaip's 
MS.  of  the  foregoing  jiii^ment. 
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have  been  a  sufficient  uttering.  But  the  prisoner's  counsel  contended, 
that  there  cannot  be  an  uttering  of  a  forged  receipt  unless  it  be  used 
directly  to  gain  credit  upon  it  by  its  operating  as  a  receipt ;  so  that 
merely  using  this  receipt  for  the  purpose  proved,  to  induce  a  belief 
that  he  had  paid  the  money,  and  therefore  was  a  man  of  substance, 
does  not  amount  to  an  uttering  within  this  act  of  parliament.  Rex 
V.  Shukard,  which  was  mainly  relied  upon  for  this  distinction,  does 
not  seem  to  us  to  support  it  That  case  is  entitled  to  the  highest 
respect,  and  upon  similar  facts  we  should  submit  to  its  authority. 
But  the  learned  judges  there  did  not  proceed  upon  the  distinction 
that  to  make  the  using  of  a  forged  negotiable  instrument  a  felonious 
uttering,  the  intention  of  the  prisoner  must  be  to  gain  credit  upon  it 
by  making  it  operate  as  such.  They  appear  to  have  thought  that 
there  the  evidence  was  not  sufficient  to  show  an  intention  in  the 
prisoner  to  induce  the  innkeeper  to  advance  any  money  or  to  give 
credit  upon  it  to  him.  The  doctrine  supposed  to  be  established  by 
that  decision  is,  "  that  in  order  to  make  it  an  uttering  it  should  be 
parted  with  or  tendered  or  used  in  some  way  to  get  money  or  credit 
upon  it"  The  words,  "  upon  it, "  we  consider  as  equivalent  to  "  by 
means  of  it;"  otherwise  there  could  hardly  be  an  uttering  of  court 
rolls  and  other  instruments  enumerated  in  the  statute. 

In  the  present  case  it  is  expressly  found  "  that  the  prisoner  placed 
the  receipt  in  the  hands  of  the  prosecutor  for  the  purpose  of  fraudu- 
lently inducing  him  to  advance  money  to  Gillard."  This  was  a  using 
of  the  forged  receipt  to  get  money  upon  it,  or  by  means  of  it,  as 
much  as  if  the  prisoner  himself  had  been  to  the  borrower  of  the  mo- 
ney, and  the  receipt  had  purported  that  be  had  paid  the  rates,  and 
the  prosecutor  had  thereupon  advanced  him  a  sum  of  money,  and 
had  been  cheated  out  of  it  by  him. 

We,  therefore,  think  that  the  conviction  was  according  to  decided 
cases  and  sound  principles  of  law.^ 


1  In  The  State  y.  Beeler,  1  Brevard,  482.    Metcalf,  464,  (1842,)  Shaw,  C.  J.,  said, 
.  it  was  held,  that  staking  counterfeit  coin    *'  the  word  '  pass,'  when  applied  to  bank 


at  a  gaming  table,  as  and  for  good  money,  notes,  generally  meant,  to  deliyer  them  as 

was    an    attempt  to  utter  or  pass  the  money,  or  as  a  known  and  conventional 

same ;  and,  that  actually  losing  it  at  play,  substitute  for  money."    In  order  to  pass  a 

was  a  "  passing  "  of  the  same  within  the  counterfeit  bill  or  coin,  it  must  be  received 

law.    And  see  Commonwealth  v.  Woodbury,  by  the  person  to  whom  it  is  offered.     But 

Thacher's  C.  C-  47,  (1824).    But  in  Cren-  a  person  may  be  guilty  of  uttering,  who 

try  V.  The  State,  8  Yerger,  451,  (1832),  only  declares,  by  word  or  act,  that  a  bill  is 

it  was  determined,  that  ^edging  a  coun-  good,  with  intent  to  pass  it  as  such.     See 

terfeit  note,  which  was  to  be  redeemed  at  The  United  States  v.  Mitchell,  1  Baldwin, 

a  Aitore  day,  was  not  a  "passing"  within  866,  (1831) ;  Commonwealth  y.  Searle,  2 

the  meaninj^  of  the  statute  of  Tennessee.  Binney,  889,  (1810). 
In  Hopkins  v.   The  Commonwealth,  3 
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Regina  V.  Oldham.  ^ 

May  29,  1852. 

ImplemerUs  of  Housebreaking —  Possession  of  at  Niffhi —  SUU.  14  4* 

15  Vict.  c.  19,  s.  1. 

Whether  an  implement  is  to  be  considered  an  implement  of  hoasebreaking,  within  stat  14 
&  15  Vict.  c.  19, 8. 1,  most  depend  upon  the  purpose  for  which  the  person  charged  has  pos- 
session of  it 

Any  implement  that  may  be  used  for  the  purpose  of  housebreaking,  if  the  jury  find  it  to  have 
been  m  the  possession  of  the  person  charged  for  that  purpose,  at  the  time  and  place 
alleged,  is  an  implement  of  housebreaking  within  that  section,  although  it  may  also  oe  an 
implement  which  is  used  in  the  ordinary  i^airs  of  life  for  lawful  purposes. 

Where,  therefore,  upon  the  trial  of  an  indictment  under  that  section,  the  evidence  was  &at 
the  prisoner  was  found  by  night,  and  without  lawful  excuse,  in  possession  of  a  number  of 
house-door  keys,  and  a  pair  of  pincers,  all  of  an  ordinary  description,  but  not  in  possesion 
of  anv  of  the  particular  implements  of  housebreaking  enumerated  in  the  section,  and  the 
jury  found  that  the  prisoner  at  the  time  had  the  keys  m  his  possession  for  the  purpose  of 
housebreaking :  — 

ffdd,  that  he  was  properly  convicted  of  the  offence  thereby  created. 

At  the  Court  of  General  Quarter  Sessions  holden  for  the  county 
of  Lancaster,  at  Kirkdale,  on  the  20th  of  April,  1852,  Joseph  Old- 
ham was  tried  before  John  William  Harden,  Esq.,  and  others,  justi- 
ces of  the  peace,  upon  an  indictment  charging  him  with  being  found 
by  night,  having  in  his  possession,  without  lawful  excuse,  certain  im- 
plements of  housebreaking,  to  wit,  one  pair  of  pincers,  ten  keys,  and 
a  piece  of  iron,  against  the  form  of  the  statute ;  and  it  appeared  in 
evidence  that  the  prisoner  was  found  by  night,  and  without  lawful 
excuse,  in  possession  of  a,  number  of  house-door  keys,  and  a  pair  of 
pincers,  all  of  which  articles  were  of  an  ordinary  description,  such  as 
are  commonly  used  for  lawful  purposes,  but  which  were  capable, 
from  their  nature,  of  being  also  used  for  purposes  of  housebreaking. 
It  was  objected,  on  the  tnal,  that  the  evidence  did  not  support  the 
indictment,  as  the  articles  were  not  either  picklock  keys,  implements 
of  housebreaking,  or  any  of  the  other  articles  mentioned  in  the  first 
section  of  the  stat.  14  &  15  Vict  c.  19,  which  enacts,  that  **  if  any 
person  shall  be  found  by  night  armed  with  any  dangerous  or  offen- 
sive weapons  or  instrument  whatsoever,  with  intent  to  break  or  enter 
into  any  dwelling  or  other  building  whatsoever,  and  to  commit  any 
felony  therein  ;  or  if  any  person  shall  be  found  by  night  having  in  his 

Eossession,  without  lawful  excuse  (the  proof  of  which  excuse  shall 
e  on  such  person),  any  picklock  key,  crow,  jack,  bit,  or  other  imple> 
ment  of  housebreaking ;  or  if  any  person  shall  be  found  by  night, 
having  his  face  blackened,  or  otherwise  disguised,  with  intent  to  com- 


1 16  Jut.  505 ;  21  Law  J.  Rep.  (n.  s.)  M.  C.  184 ;  6  Cox,C.  C.  551 ;  2  Deniaon,  C.  C. 
472.  Before  Lord  Campbell,  C.  J.,  Aldebson,  B.,  Maule,  J.,  Cresswell,  J^ 
and  £ele,  J. 
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mit  any  felony ;  or  if  any  person  shall  be  found  by  night  in  any 
dwelling-honse,  or  other  building  whatsoever,  with  intent  to  commit 
any  felony  therein,  every  such  offender  shall  be  guilty  of  a  misdemea- 
nor, and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  imprisoned  with  or  without  hard  labor,  for  any  term 
not  exceeding  three  years."  The  chairman  left  it  to  the  jury  to  say 
whether  the  articles  so  found  in  the  prisoner's  possession  were  imple- 
ments which  might  be  used  for  purposes  of  housebreaking,  and  whe- 
ther, at  the  time  he  was  so  found  in  possession  of  them,  it  was  his 
intention  to  use  them  as  implements  of  housebreaking. 

The  jury  found  the  prisoner  guilty,  but  inasmuch  as  the  question 
raised  on  the  trial  is  not  free  from  doubt,  and  the  court  was  strongly 
urged  by  the  learned  counsel  for  the  prisoner  to  submit  it  for  the  con- 
sideration of  the  judges  of  the  superior  courts,  judgment  was  post- 
poned, in  order  that  such  opinion  might  be  taken,  and  the  prisoner 
was  remanded  to  the  custody  of  the  governor  of  the  house  of  correc* 
fion  at  Kirkdale,  until  the  midsummer  sessions. 

The  foregoing  is  the  case  upon  which  the  opinion  of  the  said  judges 
is  required  accordingly. 

The  case  was  not  argued  by  counsel. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  conviction  ought 
to  be  affirmed.  The  prisoner  is  charged  with  having  unlawful  pos- 
session of  instruments  of  housebreafing.  Now,  it  is  true  that  he 
had  not  any  crowbar  or  picklock  in  his  possession,  and  that  the  keys 
which  he  had  were  of  an  ordinary  kind, —  but  the  jury  have  found 
that  there  was  the  purpose  and  intent  on  the  part  of  the  prisoner  to 
use  those  keys  as  implements  of  housebreaking ;  and  though  they 
may  be  used  for  lawful  purposes,  it  is  clear  they  may  also  be  used  for 
the  purpose  of  housebreaking,  which,  as  it  appears  to  me,  is  all  the 
statute  requires. 

Alderson,  B.  •  I  am  of  the  same  opinion.  Many  cases  may  be 
put  in  which  it  would  be  perfectly  clear  that  persons  were  in  posses- 
sion of  perfectly  lawful  instruments,  for  housebreaking  purposes.  If, 
for  instance,  the  door-kevs  to  all  the  houses  in  a  long  street  were 
found  in  the  possession  of  a  person,  without  lawful  excuse,  there  could 
be  very  little  doubt  that  he  meant  to  use  them  as  implements  of 
housebreaking.  Or,  suppose  a  chisel,  which  exactly  fitted  a  mark 
upon  a  particular  door,  which  there  had  been  an  attempt  to  break 
open,  was  found  upon  a  man,  there  could  not  be  much  doubt  that  it 
was  an  implement  of  housebreaking,  although  capable  of  being  used 
for  lawful  purposes,  and  not  specified  in  the  act  of  parliament. 

Maule,  J.  In  Mr.  Greaves's  edition  of  these  criminal  statutes,  the 
words  of  the  statute  are  set  out :  "  or  if  any  person  shall  be  found  by 
night  having  in  his  possession,  vdthout  lawful  excuse  (the  proof  of 
which  excuse  shall  he  on  such  person),  any  picklock  key,  crow,  jack, 
bit,  or  other  implement  of  housebreaking ; "  — there  is  a  comma  after 
the  word  "  key,"  and  not  one  before  it ;  but  on  the  parliament  roll  it 
48* 
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is  well  known  that  there  are  no  stops,  and  I  think  the  section  should 
be  read  as  if  there  was  a  comma  before  the  word  "  key,"  as  well  as 
after  it ;  "  any  picklock,  key,  crow,"  &c.  If  this  is  not  so,  then  the 
act  of  parliament  does  not  comprehend  the  most  usual  implement  of 
housebreaking,  —  "  skeleton  keys."  The  word  "  picklock  "  is  perfectly 
intelligible ;  and  the  word  "key  "  would  comprehend  a  skeleton  key, 
and  any  kind  of  key  capable  of  being  employed  for  purposes  of  house- 
breaking. Upon  this  view  of  the  statute,  the  possession  of  keys, 
without  lawful  excuse,  falls  within  the  express  words  of  the  act  of 
parliament. 

Cresswell,  J.     I  am  of  the  same  opinion  as  my  brother  Maule. 

Erle,  J.  I  also  think  that  any  implement  capable  of  being  used 
for  the  purposes  of  housebreaking,  >vhere  the  jury  find  that  the  person 
charged  had  them  in  his  possession  for  the  purposes  of  housebreaking, 
are  within  the  statute. 

Conviction  affirmed. 


Reqina  v.  Thomas  Johnson  and  Charles  Wright.^ 

Noyember  22,  1851. 

Larceny  —  Bare  Custody. 

Two  men,  J.  and  W.,  acdne  in  concert,  and  intending  to  defrand  8^  entered  the  shop  of  S., 
and  by  means  of  an  artince  induced  him  to  draw  a  check  on  his  ba^  for  42iL,  paTable  in 
the  name  of  the  prisoner  J^  and  then  to  accompany  J.  to  the  bank  to  see  it  paid,  on  the 
tmderstanding  that  they  were  to  return  to  finish  the  transaction  by  the  payment  to  S.  of 
forty-two  soTereigns,  and  that  the  prisoner  W.  was  to  remain  at  the  shop  till  J.  and  S. 
went  and  returned  from  the  bank. 

At  the  bank,  by  the  desire  of  S.,  the  banker  handed  four  ten  pound  notes  and  two  soveieigxis 
to  the  prisoner  J.,  in  the  presence  of  S. 

The  prosecutor  S^  and  the  prisoner  J.,  left  the  bank  together,  and  while  on  their  way  back 
to  S.'s  shop,  J.  went  into  an  inn-yard,  and  promising  to  return  inunediately,  absconded 
with  the  four  ten  pound  notes,  and  the  two  sorereis^s,  which  he  and  the  prisoner  W.  (who 
in  the  meantime  had  gone  off  from  the  shop  with  t£e  forty-two  sovereigns)  appropriated  to 
their  own  use :  — 

Hdd,  that  the  misappropriation  of  the  notes  and  two  sovereigns  was  larceny,  S.  never  having 
parted  with  the  property  and  possession  in  them,  and  the  prisoner  J.  having  had  no  more 
than  the  bare  custody  of  the  money  which  he  carried  off. 

At  the  General  Quarter  Sessions  of  the  Peace  held  in  and  for  the 
liberty  of  Peterborough,  on  the  3d  of  July,  A.  D.  1851,  Thomas 
Johnson  and  Charles  Wright  were  indicted  for  stealing  a  banker's 
check  for  the  payment  of  42Z.,  four  bank  notes  for  the  payment  of 
10/.  each,  and  forty-four  sovereigns,  the  property  of  John   Salman, 
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and  a  verdict  of  guilty  was  recorded  against  them,  subject  to  the 
opinion  of  the  Court  of  Criminal  Appealon  the  following  case :  — 

The  prosecutor  was  seated  at  his  shop  door  at  Peterborough,  on 
the  28th  of  June  last,  being  market  day.  The  prisoners  placed  them- 
selves near  him,  and  began  a  conversation  about  the  sale  of  some 
beast  and  a  pony ;  they  disagreed  as  to  the  price,  Johnson  asking 
42/.,  and  Wright  offering  40/.,  when  the  prosecutor  said,  "  split  the 
diflTerence."  Johnson  then  said  Wright  should  have  them,  were  it  not 
that  his  (Johnson's)  father  would  be  angry,  as  Wright  had  bought 
two  cows  over  his  head.  Wright  offered  to  give  up  the  cows.  The 
prosecutor  again  interposed,  and  the  prisoners  appeared  to  conclude 
a  bargain  that  Wright  should  give  Johnson  42/.  for  the  beast  and  the 
pony,  and  that  a  half  sovereign  should  be  returned,  provided  the 
prosecutor  would  take  the  money  from  Wright  and  pay  it  to  Johnson, 
as  if  he,  the  prosecutor,  were  the  buyer,  and  so  that  Johnson's  father 
might  believe  him  to  be  the  real  purchaser.  The  prosecutor  con- 
sented to  act  as  a  "  go-between."  The  parties  then  entered  his  shop, 
and  Wright  counted  out  forty-two  sovereigns,  forty  of  which  passed 
through  the  prosecutor's  hands  to  Johnson,  and  the  other  two  laid 
upon  the  counter.  Johnson  laid  down  the  forte  sovereigns  upon  the 
counter  also,  with  an  explanation  that  his  father,  "  who  was  an 
austere  man,"  would  not  be  satisfied  without  a  check  upon  a  banker, 
and  requested  the  prosecutor  to  draw  one  accordingly.  The  prose- 
cutor went  round  to  his  desk,  leaving  the  prisoners  with  the  sovereigns, 
drew  the  check  payable  to  Thomas  Johnson  or  bearer  for  42/.,  returned, 
and  delivered  it  to  Johnson.  At  this  time  he  lost  all  thought  of  the 
money,  and  when  he  returned  from  his  desk  the  sovereigns  had  dis- 
appeared. Johnson  said,  the  prosecutor  must  go  with  him  to  the 
bank  to  draw  the  money.  The  prosecutor  consented,  and  Wright 
was  to  remain  in  the  shop  until  they  returned  "to  finish  the  transac- 
tion." The  prosecutor  and  Johnson  left*  Wright  alone  at  the  shop 
door,  and  went  to  the  bank  together,  when  the  check  was  cashed  by 
desire  of  the  prosecutor  in  four  notes  of  10/.  each,  and  two  sovereigns. 
Johnson  took  the  money,  and  came  out  of  the  bank,  the  prosecutor 
stopping  for  a  minute  or  two  to  give  some  directions  about  his  pass- 
book. Instead  of  returning  at  once  to  Wright  at  the  prosecutor's 
shop,  Johnson  requested  the  prosecutor  to  accompany  him  to  an  inn, 
where  he  said  his  father  was,  to  satisfy  him  as  to  the  business.  They 
went  into  the  inn-yard  together,  where  Johnson  called  for  his  pony, 
at  the  same  time  slipping  a  half  sovereign  into  the  prosecutor's  hand, 
saying,  "  I  will  go  and  turn  out  the  beast,"  when  he  made  off  by  the 
back  entrance  of  the  inn-yard,  leaving  the  prosecutor  with  the  half 
sovereign  and  the  pony,  which  the  ostier  delivered  to  him,  instead  of 
returning  with  him  to  the  shop  (where  Wright  was  to  remain)  "  to 
finish  t^e  transaction,"  as  the  prosecutor  all  along  expected  was  to  be 
done,  and  the  forty-two  sovereigns  handed  over  to  him.  The  prose- 
cutor then,  for  the  first  time,  suspected  that  he  had  been  cheated.  He 
made  haste  home  with  the  pony,  and  found  that  Wright  had  fled 
and  the  forty-two  sovereigns  also;  nobody  but  the  prosecutor's  daugh- 
ter having  been  in  the  shop.     The  pony,  with  the  bridle  and  saddle, 
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were  not  worth  more  than  fifty  shiliings.  The  prisoner  Johnson  was 
well  dressed,  like  a  farmer,  and  Wright  like  a  jobber,  and  the  prose- 
cntoT  swore  that  he  believed  them  to  be  respectable  men,  and  engaged 
in  a  bond  fide  transaction,  and  that  he  assisted  in  it  purely  out  of 
good  nature,  and  was  not  to  receive  one  penny  for  what  he  did.  He 
also  stated  that  he  should  have  allowed  Johnson  to  go  to  the  bank 
alone  with  the  check,  he  remaining  with  Wright  and  the  sovereigns 
in  the  shop,  had  not  John  requested  him  te  go  to  the  bank  with  him. 
The  prosecutor  expressly  stated  in  his  evidence  that  he  expected 
Johnson  was  to  come  back  with  him  to  Wright,  and  tiiat  he  was  to 
have  the  forty-two  sovereigns  from  Wright  That  he  did  not  expect 
Wright  would  ''  cut  away,"  and  did  not  consider  Johnson  at  liberty 
to  go  off  with  the  money  before  he,  the  prosecutor,  had  the  sovereigns 
in  exchange.  It  was  proved  that  during  the  same  morning  the  pri- 
soners attempted  to  engage  another  party  in  a  similar  transaction,  and 
evidence  was  given  to  show  that  the  prisoners  were  acting  in  concert, 
and  were  apprehended  in  a  gig  together  the  same  evening,  about 
twenty  miles  from  Peterborough,  Wright  having  forty-five  sov^eigns 
found  upon  him. 

The  prisoners'  counsel  contended  that  these  facts  would  not  justify 
a  conviction  for  larceny.  The  chairman,  therefore,  put  the  following 
questions  to  the  jury : 

First ;  did  the  prisoners  throughout  intend  to  get  the  property  of 
the  prosecutor  into  their  possession  by  fraud,  and  apply  it  to  their  own 
use? 

Secondly ;  did  the  prosecutor  intend  to  part  with  his  property  in 
the  check,  and  change  until  Johnson  returned  with  them,  and  the  jwose- 
cutor  received  the  forty-two  sovereigns  ? 

Thirdly ;  if  they  should  find  that  when  the  prosecutor  gave  Johnson 
the  check  he  parted  with  the  property  in  it,  and  the  money  obtained 
for  it  at  the  bank,  wllfcse  property  were  the  forty-two  sov^eigns  left 
upon  the  counter  ? 

And  he  directed  them,  that  if  they  found  the  first  question  in  the 
affirmative,  and  the  second  in  the  negative,  that  the  prisoners  were  in 
law  guilty  of  larceny  of  the  check  and  change ;  and  further,  that  if  they 
found  the  first  two  questions  in  the  affirmative,  and  found  also  that 
the  forty-two  sovereigns  left  on  the  counter  became  the  property  of 
the  prosecutor  when  the  check  was  delivered  to  Johnson  or  cash^  at 
the  bank,  and  were  taken  away  by  Wright,  they  were  guilty  of  a  lar- 
ceny of  those  forty-two  sovereigns.  The  jury  found  an  original  intent 
to  defraud,  followed  by  a  general  verdict  of  guilty,  when  the  prisoners' 
counsel  applied  for  a  case  for  the  opinion  of  the  Court  of  Criminal 
Appeal,  and  thereupon  the  chairman  requested  the  jury  to  give  distinct 
answers  to  the  several  questions  before  stated ;  and  they  answered 
the  first  question  in  the  affirmative,  and  the  second  in  the  negative, 
and  no  reply  to  the  third  question  was  thereupon  asked  for.  If,  upon 
the  facts  stated  and  findings  by  the  jury,  the  prisoners  are  guilty  of 
larceny,  the  verdict  is  to  stand.  The  prisoners  were  lU>erated  on  giving 
bail  to  appear  and  receive  judgment. 

On  the  15th  of  November,  A.  D.  1851,  this  case  was   argued 
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before  Lord  Campbell,  C.  X,  Maule,  J.,  Platt^  B.,  Talfourd,  J.,  and 
Martin,  B. 

'  MelloTj  Q.  C,  for  the  crown. 

Bliss,  Q.  C,  for  the  prisoners. 

I  submit  that  the  prisoners  are  not  guilty  of  larceny  either  of  the , 
forty-two  sovereigns,  or  of  the  check,  or  of  the  bank  notes  and  two 
^sovereigns,  the  change  for  the  check.  First,  as  to  the  forty-two  sove- 
reigns, there  could  be  no  larceny  of  them, — they  never  were  in  the  pos- 
session of  the  prosecutor.  They  merely  passed  through  his  hand  from 
Wright  to  Johnson,  and  the  opinion  of  the  jury  was  not  taken  as  to 
these  forty-two  sovereigns.  \ 

[Lord  Campbell,  C.  J.  As  to  the  forty-two  sovereigns,  there  is 
no  conviction.] 

Secondly,  as  to  the  check,  there  was  no  larceny.  There  was  no 
abstracting,  —  no  felonious  taking. 

[Lord  Campbell,  C.  J.  You  say  that  the  check  was  not  taken 
invito  domino.] 

The  check  was  absolutely  passed  over  to  the  prisoner  Johnson  by 
the  prosecutor,  and  it  was  presented  at  the  bank  at  the  prosecutor's 
request.  There  was  no  taking,  without  which  there  can  be  no  lar- 
ceny. That  was  done  with  the  check  which  the  prosecutor  himself 
desired  should  be  done  with  it,  according  to  the  purport,  tenor,  and 
effect  of  the  check,  which  was  payable  to  the  prisoner  Johnson  by 
name.  Thirdly,  the  bank  notes  and  the  two  sovereigns,  the  change 
for  the  check,  never  were  the  prosecutor's.  This  point  is  not  deter- 
mined by  the  finding  of  the  jury,  for  the  question  is  not  what  the 
prosecutor  intended,  but  what  the  banker,  the  prosecutor's  agent, 
intended  and  did.  The  banker  having  the  possession  and  authority, 
clearly  intended  to  give  the  money,  and  did  give  it  to  the  prisoner. 

[Maule,  J.  Is  it  not  open  to  the  prosecutor  to  say  that  the  prose- 
cutor and  the  prisoner  went  to  the  bank  together ;  that  the  prisoner 
had  the  check,  which  was  the  property  of  the  prosecutor,  and  that 
the  banker  gave  them,  being  both  together,  change  for  the  check  ?] 

If  the  prosecutor  were  induced  to  part  with  the  possession  only, 
and  not  the  property,  then  this  would  no  doubt  be  a  case  of  larceny, 
but  if  he  parted  with  both  the  property  and  the  possession,  then  it 
would  be  a  case  of  false  pretences. 

[Platt,  B.  The  banker  had  the  property  of  the  notes  and  two 
sovereigns  before  in  himself.] 

And  he  transfers  it  to  the  prisoner.  It  makes  all  the  difference  that 
a  third  person  hands  over  the  notes. 

[Lord  Campbell,  C.  J.  But  the  prosecutor  was  present;  and 
whose  the  property  was  depends  upon  the  understanding  between  the 
prosecutor  and  the  prisoner.] 

The  notes  were  paid  by  the  banker  to  the  prisoner. 

[Martin,  B.  Suppose  two  gentlemen  go  to  a  bank.  One  of  them 
has  a  check,  and  at  the  counter  he  gives  it  to  the  other,  who  hands  it 
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in  and  receives  the  amonnt  in  change,  —  whose  money  would  the 
change  be  ?] 

But  if  the  prosecutor  never  had  possession  except  by  the  prisoner, 
the  offence  would  not  be  larceny,  but  embezzlement     In  larceny  the 

E)secutor  must  have  had  a  corporal  possession.    Rez  v.  Bazeley^  2 
ach,  835 ;  2  East  P.  C.  571 ;  Rex  v.  Waite,  1  Leach,  S8;  Rex  v. 
^Bull,  2  Leach,  841 ;  Regina  v.  Watts j  2  Den.C. C.14,1  Eng.  Rep.  558. 

Mellor^  Q.  C,  for  the  crown. 

First,  it  is  important  to  observe  that  it  is  found  in  the  case  that 
there  was  an  original  intention  on  the  part  of  both  the  prisoners  to 
deprive  the  prosecutor  of  his  property,  by  means  of  fraud ;  but  the 
prosecutor  never  did  part  with  the  property,  in  the  sense  in  which  the 
cases  go.  If  the  prisoner,  by  means  of  a  trick,  obtained  the  check 
ammo  furancU,  he  is  guilty  of  larceny. 

[Lord  Campbell,  C.  J.  Although  all  that  is  done,  is  done  as 
arranged  by  the  prosecutor.] 

Yes ;  but  as  it  was  done  by  fraud  and  trick,  in  contemplation  of 
law,  it  was  done  against  his  will 

[Maule,  J.  Would  not  that  put  an  end  to  all  the  distinctions 
between  larceny  and  false  pretences  ?] 

I  apprehend  not.  2  Russell  on  Crimes,  23, 24.  At  the  banker's, 
the  prosecutor  and  the  prisoner  were  present  together.  The  check  was 
as  much  in  the  possession  of  the  prosecutor  as  of  the  prisoner.  The 
prisoner  had  but  the  ^  bare  custody  ;*'  and  Lord  Hale  says,  such  bare 
custody  is  not  enough  to  prevent  an  offence  from  being  larceny. 
According  to  the  finding  of  the  jury,  the  prosecutor  did  not  intend  to 
part  with  his  property  in  the  check  till  he  received  forty-two  sove- 
reigns for  it  There  is  no  pretence  that  the  prisoner  received  the 
check  lawfully.  By  a  trick,  he  induces  the  prosecutor  to  give  it  to 
hinL  Possession  rightly  means  an  independent  possession,  and  there 
was  no  independent  possession  in  tiie  prisoner,  either  of  the  check  oi 
of  the  notes.  Rex  v.  Spears^  2  East  P.  C.  568 ;  2  Russell  on  Crimes, 
23.  The  prisoner  had  no  independent  possession  of  the  notes  and 
two  sovereigns.  They  were  the  property  of  the  prosecutor,  and  con- 
structively the  possession  remained  in  him  all  the  time.  The  prisoner 
had  the  custody  of  the  notes  and  the  two  sovereigns,  but  the  custody 
only,  for  the  prosecutor  never  intended  to  part  with  the  property  or 
possession  in  them,  until  he  received  at  his  shop  the  forty-two  sove- 
reigns, as  agreed  upon.  The  prisoner  never  had  an  independent  pos- 
session of  the  notes  and  two  sovereigns,  and  unless  he  had  such  an 
independent  possession,  his  misappropriation  of  them  was  larceny. 

Bliss  replied,  and  cited  Rex  v.  Robson^  Russ.  &  R.  413 ;  Rex  v. 
NichoUon,  2  East  P.  C.  669 ;  Rex  v.  Bazeley,  2  East  P.  C.  571 ;  Rtx 
V.  TiUey,  2  Leach  C.  C.  662;  Rex  v.  Spears^  2  Leach  C.  C.  825. 

Our.  adv.  vuU. 
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On  the  22d  of  November,  Lord  Campbell,  C.  J.,  delivered  the  fol- 
lowing judgment  ^ :  — 

We  are  of  opinion  that  the  conviction  is  right,  with  respect  to  the 
bank  notes  and  the  two  sovereigns  that  were  given  in  exchange  for 
the  check.  It  appears  that  the  check  was  the  property  of  the  prose- 
cutor, and  the  jury  have  found  that  the  prisoners  throughout  intended 
to  get  the  property  of  the  prosecutor  into  their  possession  by  fraud, 
and  apply  it  to  their  own  use,  and  that  the  prosecutor  did  not  intend 
to  part  with  his  property  in  the  check  and  the  change  for  it  until 
Johnson  returned  with  the  change,  and  until  the  prosecutor  received 
the  forty-two  sovereigns.  The  check  then  being  the  property  of  the 
prosecutor,  he  accompanied  Johnson  to  the  banker's  to  get  it  cashed; 
and  it  is  expressly  found  that  "the  prosecutor  and  Johnson  left  Wright 
alone  at  the  shop  door  and  went  to  the  bank  together,  when  the  check 
was  cashed,  by  desire  of  the  prosecutor,  in  four  notes  of  ten  pounds 
each  and  two  sovereigns."  Now  these  words  to  which  our  attention 
was  not  particularly  called  on  the  argument  of  the  case,  are  material, 
because  they  show  that  the  prosecutor  continued  to  exercise  a  centred 
over  the  transaction  as  owner  of  the  check,  and  that  it  was  upon  his 
direction  that  the  banker  paid  the  check  in  four  notes  of  ten  pounds 
and  two  sovereigns.  These  notes  and  sovereigns  were  handed  over 
to  Johnson  with  the  permission  and  by  order  of  the  prosecutor. 
Johnson  was  intrusted  by  the  prosecutor  to  hold  them,  and  merely  to 
hold  them;  he  had  the  custody  of  the  money,  and  not  the  pos- 
session. The  possession  still  remained  in  the  prosecutor.  The  pro- 
perty remained  in  him,  and  he  had  never  parted  with  the  possession. 
Johnson  received  the  notes  and  sovereigns  with  intent  to  steal  them, 
and  the  case  clearly  amounts  to  larceny.  The  cases  in  2  East,  P.  C. 
are  directly  in  point 


Reoina  v.  Wiu*iam  Powell.^ 

January  28,  1852. 

Burglary —  Goods  and  Chattels —  Choses  in  Action, 

The  prisoner  was  indicted  for  having  borglarioasly  broken  and  entered  the  honse  of  the  pro- 
secntor,  in  the  nieht-time,  with  intent  to  steal  the  "  goods  'and  chattels  "  therein.  The 
jory  found  that  he  oroke  and  entered  the  house  with  intent  to  steal  mortgage  deeds : — 

Heldf  that  being  subsisting  securities  for  the  payment  of  money,  mortgage  deeds  are  choses  in 
action,  and  as  such,  were  improperly  described  in  the  indictment  as  goods  and  chattcb,  and, 
consequently,  that  the  conviction  was  wrong. 

WiLLAM  Powell  was  tried  before  Mr.  Justice  Talfourd,  at  the 

I  The  other  judges  present  were  Aldebson,  B.,  Platt,  B.,  Talfourd,  J.,  and 
Martin,  B. 
S  2  Donison,  C.  C.  403. 
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last  assizes  for  Brecon,  on  an  indictment  charging  him  with  burglari- 
ously breaking  and  entering  the  dwelling  house  of  David  Williams, 
in  the  night-time,  with  intent  to  steal  goods  and  chattels  therein. 

The  prisoner,  in  1843,  borrowed  of  David  Williams  the  sum  of 
600/.,  and  executed  to  him  a  mortgage  in  fee  of  freehold  land ;  and 
in  the  year  1848  he  borrowed  of  Williams  ,the  further  sum  of  200L, 
and  executed  another  mortgage  by  way  of  further  charge  on  the  same 
land.  Both  deeds  contained  the  usual  provisos  of  redemption  and 
covenants  for  the  payment  of  principal  and  interest  of  the  sums  ad- 
vanced. Williams,  the  mortgagee,  brought  an  action  of  debt  against 
the  prisoner  for  the  recovery  of  these  sums  remaining  unpaid,  which 
was  pending  for  trial  when  the  burglary  was  committed. 

The  evidence  proved  that  the  pnsoner  committed  the  burglary  for 
the  purpose  of  stealing  the  mortgage  deeds ;  and,  in  answer  to  a 
question  put  to  the  jury  by  the  judge,  after  they  had  delivered  a  ver- 
dict of  guilty,  they  stated  that  the  offence  was  committed  with  intent 
to  steal  the  mortgage  deeds.  In  a  bundle  with  the  first  deed,  which 
had  been  kept  in  a  drawer,  ransacked  on  the  night  of  the  bui^[lary, 
was  a  satisfied  and  cancelled  bond  of  a  former  mortgage,  belonging 
to  Williams,  the  mortgagee,  and  which  was  afterwards  kept  with  both 
mortgage  deeds,  but  then  was  in  fact  at  the  office  of  the  mortgagee's 
attorney  when  the  burglary  was  committed. 

On  the  part  of  the  prisoner  it  was  objected  that  the  intent  -was  not 
properly  alleged  in  the  indictment,  as,  though  the  mortgage  deeds 
might  be  the  subject  of  statutable  larceny  as  "  valuable  securities," 
they  were  not  "  goods  and  chattels."  ifes  lordship  overruled  the 
objection,  thinking  that  the  mortgage  deeds  being  substantially  secur- 
ities for  debts,  and  containing  covenants  to  pay  principal  and  inte- 
rest, were  distinguishable  from  deeds  which,  as  "  savoring  of  the 
realty,"  were  not  the  objects  of  larceny  at  common  law,  and  that 
the  parchments  on  which  the  covenants  were  inscribed  were  chattels, 
if,  indeed,  the  words  "  goods  and  chattels  "  might  not  be  rejected  as 
surplusage. 

The  prisoner  was  sentenced  to  ten  years'  transportation,  but  doubts 
having  been  suggested  if  he  was  properly  convicted,  on  the  objections 
as  applied  to  the  facts,  the  learned  judge  reserved  this  case  for  the 
judgment  of  the  Court  of  Criminal  Appeal ;  the  prisoner  remaining 
in  this  country  under  his  sentence. 

The  counsel  for  the  prosecution  also  relied  on  the  satisfied  bond 
as,  at  all  events,  the  subject  of  larceny. 

The  question  for  the  court  is,  whether  the  conviction  is  right  ? 

On  Saturday,  24th  January,  A.  D.  1852,  this  case  was  argued  before 
.Iervis,  C.  J.,  Alderson,  B.,  Coleridge,  J.,  Wightman,  J.,  and  Tal- 

POURD,  J. 

Slade  Q.  C,  and  T.  Altenj  for  the  prisoner. 

Slade  referred  to  the  indorsement  of  the  verdict  on  the  briefs  of 
counsel  at  the  trial  —  "  Guilty  of  breaking  into  the  house  of  the  pros- 
ecutor by  night,  with  intent  to  steal  the  mortgage  deeds  only." 
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[Jervis  C.  J.  The  statute  only  gives  us  power  to  deal  with  the 
case  reserved  for  our  cousideration,  and  we  cannot  enter  into  any 
other  question. 

Alderson,  B.  The  jury  having  found  that  the  offence  was  com- 
mitted with  intent  to  steal  the  mortgage  deeds,  we  shall  infer  that 
they  find  him  guilty  of  that  intent  only.] 

The  charge  against  the  prisoner  at  the  trial  was,  that  he  had  com- 
mitted burglary.  Burglary  is  defined  as  a  breaking  and  entering  the 
mansion-house  of  another  in  the  night,  with  intent  to  commit  some 
felony  within  the  same,  whether  such  felonious  intent  be  executed  or 
not.  In  order  to  constitute  burglary,  there  must  be  the  intent  to  com- 
mit a  felony.  If  it  appear  that  the  breaking  and  entering  was  to 
commit  a  mere  trespass,  it  will  not  amount  to  a  burglary,  and  the 
party  injured  will  be  left  to  a  civil  remedy.  It  is  necessary  to  prove 
the  intent  laid  in  the  indictment  as  laid.  Now  it  is  alleged  in  the 
indictment,  that  the  prisoner  broke  and  entered  the  dwelling-house  of 
the  prosecutor  with  intent  to  steal  the  goods  and  chattels  therein.  It 
must,  therefore,  appear  that  the  prisoner  intended  to  steal  goods  and 
chattels.  But  the  jury  find  that  the  intent  of  the  prisoner  was  to 
steal  the  mortgage  deeds.  In  the  year  1843,  the  prisoner  borrowed 
the  sum  of  600^  from  the  prosecutor,  and  then  executed  to  him  a 
mortgage  in  fee  of  fireehold  land;  and,  in  the  year  1848  borrowed  of 
him  a  further  sum  of  200/.,  executing  another  mortgage  by  way  of 
further  charge  on  the  same  land.  The  prosecutor  brought  an  action 
of  debt  against  the  prisoner  to  recover  these  sums ;  and  the  prisoner 
supposing  that  these  mortgage  deeds  were  at  the  house  of  the  pro- 
secutor, broke  into  his  house  with  intent  to  possess  himself  of  these 
deeds,  though,  in  fact,  they  were  at  the  office  of  his  solicitor.  The 
satisfied  bond,  it  is  assumed,  is  out  of  the  question. 

[Alderson,  B.  The  question  is,  whether  mortgage  deeds  are 
"  goods  and  chattels  ?  "] 

The  intent  proved  is  to  steal  mortgage  deeds.  The  intent  laid  is 
to  steal  goods  and  chattels.  It  is  submitted  then,  first,  that  mort- 
gage deeds  are  not  goods  and  chattels,  because  they  savor  of  the 
realty. 

rw iGHTMAN,  J.     Would  they  go  to  the  heir  or  to  the  executor  ?] 

The  courts  have  differed  in  their  views  upon  the  subject  But  it 
is  not  material,  for  if  it  should  be  held  that  they  would  go  to  the 
executor,  the  prisoner  is  prepared  to  contend  that  they  are  choses  in 
action^ —  securities  for  money. 

[Talfourd,  J.  You  are  aware  of  the  case,  Regina  v.  Fise,  1  Moo. 
C.  C.  218.] 

The  case  of  Regina  v.  Vise  is  distinguishable  from  the  present. 
Your  lordships  are  aware  that  it  is  laid  down  in  the  authorities,  that 
the  box  in  which  charters  concerning  the  realty  were  kept,  could  not 
be  the  subject  of  larceny,  on  the  principle  et  omne  majus  digTium  tra- 
hit  adse  minus j  3  Inst.  109,  where  lord  Coke  cites  10  E.  4  ;  14  Lib. 
8,  fol.  33  b.  See  also  Noy's  Maxims,  M.  17.  It  was  held,  that  the 
character  of  the  box  was  changed  by  its  relation  to  the  realty.  So, 
here  the  inferior  character  of  this  deed  as  a  security  for  money  is 

VOL.  xfv.  49 
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merged  in  its  character  as  a  conveyance  of  a  real  estate.  No  larceny 
could  at  common  law  be  committed  of  a  title  deed  to  a  real  estate ; 
yet  every  such  deed  was  once  parchn^ent,  which  might  have  been 
the  subject  of  larceny;  the  parchment  is  engrossed,  and  finally 
it  is  sealed,  when  it  becomes  a  deed  savoring  of  the  realty.  Such  a 
deed  may  have  a  picture  or  a  map  upon  it,  which  by  itseUT  \nrould  be 
of  goods  and  chattels,  but  still  at  common  law,  because  it  savored  of 
the  realty,  no  larceny  could  be  committed  of  it. 

[Coleridge,  J.  Both  deeds  contained  the  usual  proviso  for  redemp- 
tion.] 

That  is  so.  To  steal  any  paper  or  parchment  being  evidence  of 
the  title,  or  part  of  the  title  of  any  real  estate,  is  a  statutable  misde^ 
meaner,  by  7  &  8  Geo.  4,  c.  29,  sect  23.  The  jury  have,  therefore, 
found  the  prisoner  guilty  of  breaking  into  the  house  of  the  prosecu- 
tor with  intent  to  commit  a  misdemeanor ;  but,  in  order  to  constitute 
burglary,  there  must  have  been  an  intent  to  commit  a  felony. 

[Jervis,  C.  J.  Does  not  that  mean  any  deed  that  would  show  a 
clear  title  to  the  estate  ?] 

A  mortgage  deed,  as  being  a  security  for  money,  is  a  chose  in  action. 
At  common  law  no  larceny  could  have  been  comitted  in  respect  of 
a  deed,  a  security  for  money,  or  an  evidence  of  title ;  in  the  last  case, 
because  it  savored  of  the  realty,  in  the  other,  because  it  was  a  ckose 
in  action.  And  acts  of  parliament  were  passed  for  their  protectioii, 
2  Geo.  2,  c.  25,  s.  3,  repealed,  and  7  &  8  Geo.  4,  c.  29,  ss.  5,  23.  At 
common  law  the  sheriff  could  not,  under  a^/a.,  seize  securities  for 
money ;  and  he  was  only  empowered  to  do  so  by  1  &  2  Vict,  c  110, 
s.  12.  In  the  case  of  Regina  v.  Perry ^  1  Den.  C.  C.  69,  a  case  before 
Coleridge,  X,  where  the  prisoner  was  charged  in  one  count  of  the 
indictment  with  stealing  a  check,  and  in  another  count  with  stealing 
a  piece  of  paper ;  it  was  held,  that  supposing  the  check  to  have  been 
a  void  check,  it  would  still  sustain  the  charge  Isiid  in  the  second 
count  There,  whether  the  thing  stolen  was  a  check,  or  a  piece  <rf 
paper, —  quacunque  via, —  the  prisoner  was  guilty.  But  here  the  case 
is  different,  for  the  character  of  the  parchment  has  merged  into  the 
deed.  The  prosecutor  has  chosen  to  allege  in  the  indictment, 
that  the  intent  of  the  prisoner  was  to  steal  goods  and  chattels,  and  it 
must  be  proved  as  laid.  In  Westbeer^s  case,  1  Leach  C.  C.  12,  the 
judges  held  that  the  prisoner  could  not  be  convicted  of  stealing  a 
parchment,  because  it  savored  of  the  realty.  It  was  suggested  at 
the  trial  that  the  words  "  goods  and  chattels  "  might  be  rejected  firom 
the  indictment  as  surplusage.  But  hoW  then  would  the  case  stand? 
That  the  prisoner  broke  and  entered  with  intent  to  steal  Now  there 
are  many  things  to  steal  which  would  not  amount  to  felony.  The 
stealing  of  some  things  is  no  more  than  a  misdemeanor,  and  the 
stealing  of  others,  such  as  a  dog  or  a  cat,  or  animals  in  the  eye  of  the 
law  of  no  value,  would  be  no  indictable  offence.  If  you  reject  the 
words  "  goods  and  chattels,"  then  it  would  not  appear  whether  the 
intenf  of  the  prisoner  was  to  commit  a  felony,  or  a  misdemeanor,  or 
3ome  lesser  offence. 
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[Jervis,  C.  J.  The  indictment  would  be  bad  in  arrest  of  judg- 
ment, unless  it  appeared  that  the  intent  of  the  prisoner  was  to  com- 
mit a  felony.] 

An  intent  to  steal  "  goods  and  chattels,"  is  laid  in  the  indictment ; 
but  the  evidence  shows  that  the  intent  was  to  steal  choses  in  action. 

[Talfourd,  J.  You  say  that  mortgage  deeds  are  not  valuable  secu- 
rities?] 

They  are  choses  in  action,  —  not  goods  and  chattels. 

IWiGHTMAN,  J.     The  mortgage  deeds  are  chattel,  are  they  not?] 
^ot  at  common  law. 

[WiGHTMAN,  J.  ^There  are  chattels  real  as  well  as  chattels  personal. 
May  it  not  then  be  said  that  the  deeds  are  well  described  in  the 
indictment  as  "  goods  and  chattels  ?  " 

Alderson,  B.  When,  by  the  fiommon  law,  stealing  chattels  per- 
sonal only  amounts  to  the  offence  of  larceny,  and  an  indictment 
alleges  that  goods  and  chattels  are  stolen,  proof  that  chattels  real 
were  stolen,  would  not  sustain  that  allegation.  K  the  whole  sen- 
tence "  with  intent  to  steal  goods  and  chattels  therein,"  be  struck  out 
of  the  indictment,  then,  all  that  remains  is,  that  the  prisoner  broke 
into  the  prosecutor's  house,  unless  the  word  "  burglariously  "  can  be 
said  to  imply  the  intent  to  commit  felony. 

Jervis,  C.  J.  That  would  not  do.  The  word  burglariter  cannot 
aid  the  statute.  It  would  be  no  more  than  saying  that  a  man  feloni- 
ously walked  along  the  street,  which  might  mean  that  his  purpose 
was  to  pick  pockets.] 

No  counsel  appeared  for  the  crown.  Our.  adv.  vuU. 

On  Tuesday,  27th  of  January,  A.  D.  1852,  the  following  judgment 
was  read  by  — 

Jervis,  C.  J.'  We  must  assume,  from  the  finding  of  the  jury,  that 
the  prisoner  broke  into  the  house  of  the  prosecutor  with  intent  to 
steal  the  mortgage  deeds  in  their  uncancelled  state.  This  finding 
makes  it  unnecessary  to  consider  whether  the  securities  savor  of  the 
realty  or  are  evidence  of  the  title  to  real  estate  so  as  not  to  be  the 
subject  of  larceny,  because,  being  subsisting  securities  for  the  payment 
of  money,  they  are  clearly  choses  in  action,  and,  as  such,  are  not  pro- 
perly described  in  the  indictment  as  goods  and  chattels.  This  was 
ruled  in  Cayle's  case,  8  Co.  33,  a.  3  Inst  109,  and  Channell  v.  RobO' 
iham,  Yelv.  68,  where  it  was  decided  that  a  bond  could  not  be  includ- 
ed under  the  words  bona  et  catalla,  though  it  -^as  objected  that  the 
parchment  and  wax  were  such,  and  might  pass  by  that  name,  yet, 
forasmuch  as  the  debt  included  and  wrote  upon  it  is  the  principal, 
the  words  of  the  grant  ought  to  comprehend  the  name  of  the  princi- 
pal. In  Vyse^s  case.  Mood.  C.  C.  218,  referred  to  on  the  argument, 
the  notes  had  been  paid,  and  though  reissuable,  were  not,  at  the  time 
of  the  larceny,  securities  for  the  payment  of  money.  The  paper  and 
stamp  upon  which  they  were  written  were,  therefore,  properly  de- 
scribed as  goods  and  chattels. 

For  these  reasons  we  are  of  opinion  that  the  conviction  was  wrong. 

1  The  other  judges  present  were  Lord  Campbell,  G.  J.,  Pollock,  C.  B.,  Parks, 
B^  Alderson,  B.,  Pattesok,  J.,  Coleridge,  J.,  Maulb,  J.,  Wiqhtmait,  J., 
Cresswell,  J.,  Platt,  B.,  Williams,  J.,  and  Talfoubd,  J. 
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Regina  v.  Brooks. 
Reoina  V.  Elizabeth  Bkooks.^ 

April  23,  1853. 

Receiving  stolen  Goods  —  Husband  and  Wife  —  A  Wife  carmoi  be 

convicted  of  feloniously  receiving  from  her  Husband  Goods  stolen  by 

hint. 

The  prisoner  was  indicted,  at  the  Liverpool  Borough  Sessions  in 
February  last,  for  feloniously  receiving  goods,  knowing  them  to 
have  been  stolen.  The  husband  of  the  prisoner  had  been  for  several 
years  employed  as  a  salesman  by  a  shopkeeper  in  Liverpool,  who 
dealt  in  the  articles  mentioned  in  the  indictment  In  the  course  of 
the  year  1852  the  husband  had  stolen  from  his  master's  shop  the 
goods  in  question,  and  delivered  them  into  the  hands  of  the  prisonez, 
his  wife.  None  of  these  articles  were  missed  before  the  prisoner's 
apprehension,  and  whether  they  wefe  stolen  at  one  time  at  at  differ- 
ent times,  or  whether  they  were  delivered  to  the  prisoner  at  one  time 
or  at  different  times,  did  not  distinctly  appear.  On  the  first  suspicion 
of  his  dishonesty  the  husband  absconded.  His  house  was  searched, 
and  a  box  was  taken  from  the  prisoner,  after  some  struggle  on  her 
part  to  retain  it  This  box  contained  some  pawn-tickets  relating  to, 
and  which  led  to  the  discovery  of,  the  lost  property.  Several  of  these 
pawn-tickets  had  been  given  for  articles  which  the  prisoner  had  her- 
self pledged,  falsely  stating,  as  to  some,  that  they  were  birthday  pre- 
sentS)  and  as  to  others,  that  they  were  articles  in  which  she  dealt 
In  two  instances  the  prisoner  had  sent  different  persons  to  pledge 
some  of  the  articles  produced,  and  had  afterwards  received  the  pawn- 
tickets and  money  lent  by  the  pawn-brokers.  The  jury  were  told  by 
the  recorder,  that  as  her  husband  had  delivered  the  stolen  articles  to 
the  prisoner,  the  law  presumed  that  she  acted  under  his  control  in 
receiving  them,  but  that  this  presumption  might  be  rebutted.  If, 
therefore,  on  considering  the  evidence,  they  were  perfectly  satisfied 
that  at  the  time  when  she  received  all  or  any  of  the  articles  produced 
she  knew  that  they  were  stolen,  and  in  receiving  them  acted  not  by 
reason  of  any  control  or  coercion  of  her  husband,  but  voluntarily, 
and  with  a  dishonest  and  fraudulent  intention,  she  might  be  found 
guilty.  The  jury  returned  a  verdict  of  guilty;  but  the  learned 
recorder,  entertaining  doubts  as  to  the  law,  reserved  for  the  consider- 
ation of  the  Court  of  Appeal  the  questions,  whether  his  direction 
was  right,  and  whether,  on  the  evidence  stated,  the  case  ought  to 
have  been  left  to  the  jury. 

Brett^  in  support  of  the  conviction,  contended  that  the  wife  might 
be  convicted  of  receiving  goods  stolen  by  her  husband,  if  at  the  time 
she  received  them  she  knew  they  were  stolen,  and  did  not  act  under 
the  coercion  of  her  husband. 

Jervis,  C.  J.  If  there  were  plenty  of  evidence,  I  do  not  see  how 
this  is  any  offence ;  but  there  really  is  no  evidence. 

Parke,  B.  A  wife  cannot  be  accessary  after  the  fact,  and  I  think 
she  cannot  be  a  receiver  of  stolen  goods  from  her  husband  under  any 
circumstances. 

Alderson,  B.,  and  Wightman  and  Cresswell,  JJ.,  concurred. 

Conviction  quashed. 

1  17.Junrt.400. 
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PREROGATIVE  COURT. 
Bannatynb  V.  Bannatyne.^ 
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March  12.  Dr.  Lushington.  This  suit  has  been  instituted  for  the 
purpose  of  obtaining  the  decision  of  the  court  whether  the  will  of 
James  Bannatyne,  dated  the  15th  August,  1820,  be  valid  or  not.  The 
parties  propounding  the  will  are  the  two  surviving  brothers  of  the 
testator ;  and  the  parties  opposing,  the  children  of  a  brother  who  pre- 
deceased the  testator.  The  sole  question  in  the  case  is,  whether  the 
testator  was  of  sound  mind  or  not  at  the  time  of  the  execution  of 
the  instrument  Before  I  enter  upon  the  question  of  sanity,  it  may 
be  expedient  to  recapitulate  some  of  the  leading  facts,  respecting 
which  there  is  no  controversy.  It  appears  that  the  mother  of  the  de- 
ceased was  a  widow,  resident  in  Bath  from  an  early  period,  and  that 
she  had  four  sons ;  that  James  Bannatyne,  the  deceased  in  this  cause, 
some  years  before  1814,  went  to  India  ;  that  in  the  year  1814,  he 
returned,  and  in  1815  he  was  received  as  a  resident  either  in  the  jwi- 
vate  house  or  in  the  asylum  for  persons  afflicted  with  mental  disor- 
ders, kept  by  Dr.  Langworthy,  at  Box,  a  few  miles  from  Bath  ;  that 
in  1817  he  returned  to  his  mother's  house ;  that  in  1822  he  was  again 
placed  in  Dr.  Langworthy's  establishment.  Whether  he  was  also 
there  in  the  interval  between  1817  and  1822,  is  a  question  of  fact  dis- 
puted in  this  cause,  and  of  which  I  must  speak  hereafter.  Subse- 
quently to  1822,  the  deceased  was  clearly  of  unsound  mind.  He 
lived  in  Bath,  under  the  care  of  his  mother,  till  her  death  in  the  year 
1838.  Soon  after  that  death,  an  inquisition  de  lunatico  inqtdrenr 
do  took  place ;  the  jury  found  that  the  deceased  was  of  unsound 
mind,  without  a  lucid  interval,  from  1815  to  that  time.  In  1849  he 
died.  His  brother  Frederick  died  some  years  before,  leaving  children, 
who  are  the  parties  opposing  the  will.  The  contents  of  the  will, 
briefly  stated,  are,  to  give  to  a  natural  daughter  4,000/.,  to  the  testa- 
tor's mother  a  life  interest  in  all  the  residue,  which  residue,  on  her 
death,  was  to  be  divided  amongst  his  three  brothers.  What  his  pro- 
perty was  at  the  time  of  making  the  will  I  have  no  information  — 
probably  considerably  less  than  at  the  time  of  his  death,  when  it  is 
stated  to  have  been  about  36,000/.     The  brother  Frederick  having 

I)redecea8ed  the  testator,  and  he  having  been  one  of  the  residuary 
egatees,  his  share  of  the  residue  lapsed,  supposing  that  the  will  be 
pronounced  for ;  and  so  far  the  testator  died  intestate.  This  lapsed 
share  would  belong  to  the  two  surviving  brothers  and  to  the  children 
of  the  brother  who  died.  The  wiU  is  in  the  handwriting  of  Mrs. 
Bannatyne,  the  mother ;  it  is  signed  by  the  deceased,  and  witnessed 
by  two  witnesses.  Of  course,  if  it  were  not  for  the  facts  presently 
to  be  discussed,  the  original  presumption  of  law  would  be  in  favor  of 
the  validity  of  this  will.  There  has,  however,  taken  place  a  circum- 
stance much  dwelt  upon  in  this  cause,  which  counterbalances  that 
presumption.  I  purposely  use  the  phrase  "  counterbalance,^  because 
I  am  about  to  consider  the  effect  of  the  finding  of  the  jury  —  that 
the  deceased  was,  for  a  long  period  antecedent  to  the  making  of  the 
will,  of  unsound  mind,  without  a  lucid  interval  I  conceive  that  I  am 
bound  to  presume  that  the  jury  performed  their  duty  conscientiously 
and  with  due  care ;  that  they  nad  before  them  evidence  which  satis- 
fied their  minds,  and  laid  a  just  foundation  for  their  verdict;  audit 
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most  be  admitted  that  firom  that  verdict  a  legal  presamption  arises 
against  the  validity  of  the  will  in  question.  Bat  I  am  also  of  opi*  ^ 
nion,  that,  in  endeavoring  to  measure  the  strength  of  that  presumption,  * 
1  am  boond  to  look  at  aJ^  the  circumstances  attending  the  inquisition, 
though  not  to  the  evidence  given  thereat.  The  facts  uncontroverted 
are,  that  this  'proceeding  was  altogether  ex  parte*  No  person  was 
present  interested,  in  procuring  the  verdict,  in  carrying  the  lunacy 
back  to  any  period  whatever ;  no  person  even  to  point  out  to  the  jury 
that  the  interest  of  any  one  could  be  afiEected  by  their  verdict  The 
jury  had  not,  so  far  as  appears,  any  conception  of  the  effect  of  their 
verdict  upon  this  will,  or  upon  any  interest  whatever.  These  circum- 
stances, in  fact,  operate  both  ways :  in  support  of  the  verdict,  to  show 
that  there  was  no  attempt  made  to  induce  the  jury  to  find  tliis  par- 
ticular verdict ;  against  the  effect  and  weight  of  the  verdict,  as  show* 
ing  that  the  attention  of  the  jury  was  not  specially  directed  to  the 
state  of  the  deceased  in  the  year  1820,  when  the  will  was  executed. 
Three  witnesses  only  were  examined,  and  their  evidence  covered  a 
space  of  twenty-four  years ;  nineteen  years  had  passed  since  the  date 
of  the  will.  I  disclaim  emphatically  all  reference  to  the  evidence  be- 
fore the  jury.  Legally  speaking,  I  think  I  have  no  right  to  refer  to 
tho^  scraps  of  the  evidence  which  are  brought  out  by  the  cross-exa- 
mination of  Mr.  Philip  George.  I  think  I  cannot  refer  to  them  as 
evidence  whether  the  testator  was  of  sound  mind  or  not,  though  I 
think  that  what  is  stated  by  Mr.  George  is  evidence  to  explain  and 
justify  his  own  conduct,  and  to  prove  that  his  answers  are  entitled  to 
credit.  Reviewing  all  these  circumstances,  I  have  come  to  the  con- 
clusion that  the  verdict  of  the  jury  is  sufficient  to  rebut  the  ordinafv 
presumption  in  favor  of  the  will,  and  to  require  the  party  propouna- 
ing  it  to  prove  that  a  lucid  interval  did  take  place,  when  the  will  was 
executed.  By  "  lucid  interval,"  I  mean  that  the  testator  was  of  sound 
mind  at  that  time,  and  I  only  call  it  a  lucid  interval  because  there 
was  {Hreceding  and  succeeding  unsoundness  of  mind.  Generally 
speaking,  when  we  discuss  the  question  of  lucid  intervals,  they  are 
short  periods  of  returning  sanity,  the  general  state  and  condition  of 
the  testator  being  that  of  a  person  subject  to  lunacy ;  but  it  is  diffi-  . 
cult  to  discover  any  other  term  which  I  can  apply  on  the  present  occa- 
sion, though  it  does  seem  rather  inconsistent  to  talk  of  some  three  or 
four  years  as  a  lucid  interval  But,  though  I  think  a  presumption  is 
raised  against  the  validity  of  this  will  b^  the  verdict,  I  am  also  of 
opinion  that  the  facts  stated  greatly  diminish  the  strength  of  that  pre- 
sumption, making  it  much  less  strong  than  if  there  had  been  an  issue 
raised,  and  that  issue  contested,  as  to  the  existence  of  lucid  intervals. 
After  reviewing  in  my  own  mind  what  course  I  should  pursue  in  the 
investigation  of  this  case,  I  have,  upon  the  whole,  thought  it  best,  in 
the  next  place,  to  consider  the  further  evidence  to  unsoundness  of 
mind  and,  in  so  doing,  I  must  ever  bear  in  mind  the  lapse  of  time 
which  has  occurred  between  the  fact  of  most  importance  to  be 
proved,  and  the  period  when  the  witnesses  are  examined ;  and  this 
observation  will  apply  to  the  witnesses  on  both  sides.  In  sifting  the 
evidence,  it  will  be  necessary,  as  accurately  as  the  case  wiU  allow,  to 
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ascertain,  not  only  whether  the  facts  actually  did  take  place  as  stated, 
bnt  at  what  period  those  facts  and  circumstances  occnnred.  The  me- 
mory is  more  tenacious  of  facts,  as  we  all  know,  than  of  dates,  hot 
in  this  cause  dates  are  of  paramount  importance.  I  think  it  wbdlj 
vain  to  attempt  to  ascertain  the  origin  or  cause  of  the  unsoundness 
of  mind  with  which  this  gentleman  was  unfortunately  afflicted.  That 
he  was  of  unsound  mind  in  the  year  1815,  is,  I  apprehend,  a  fact  not 
disputed  —  at  least,  not  disputed,  as  I  think,  effectually  —  for  in  that 

irear  he  was  an  inmate  either  of  Dr.  Langworthy's  house  or  his  asy- 
um,  and  in  virtue  of  a  certificate  duly  signed.  I  hold  it  but  of  very 
little  importance  whether  be  was  in  the  private  house  or  the  asylum; 
he  was  equally  under  restraint;  and  J  must,  in  the  absence  of  all  evi- 
dence to  the  contrary,  believe  that  the  certificate  of  his  unsoundness 
of  mind  was  signed  with  competent  cause ;  nor  is  my  opinion  in  the 
least  shaken  by  any  evidence  as  to  his  state  on  a  casual  visit,  and  for 
two  reasons  —  first,  it  is  notorious  that  the  sane  demeanor  of  a  per- 
son on  the  occasion  of  an  accidental  visit  is  no  proof^  or  at  least  no 
satisfactory  proof,  of  unsoundness  of  mind;  and,  secondly,  because 
after  the  lapse  of  thirty-five  years,  to  which  the  witness  speaks,  the 
memory  of  any  person  speaking  to  an  accidental  visit  cannot  be 
safely  trusted,  unless,  indeed,  there  were  some  special  circumstances 
to  impress,  and  deeply  impress  too,  such  interview  upon  the  mind  of 
him  who  gives  the  evidence  ;  and  such  certainly  is  not  the  case,  so 
far  as  the  evidence  throws  any  light,  on  the  present  occasion.  I  might 
add,  that,  looking  at  all  the  evidence  in  this  case,  it  is  not  probate 
that  Mrs.  Bannatyne,  who  appears  to  have  been  a  most  affectionate 
mother,  would  have  allowed  her  son  to  be  placed  under  any  restraint 
as  a  lunatic  without  good  and  sufficient  cause.  The  unsoundness  of 
mind  in  1815,  being,  then,  an  undoubted  fact,  the  question  must  ulti- 
mately be,  what  is  the.  proof  of  recovery?  Is  it  sufficient?  Such 
must  be  the  question  to  be  solved ;  but  it  may  be  expedient,  with  a 
view  to  solve  this  question,  to  proceed  with  the  averments  and  proofs 
of  continued  unsoundness  of  mind,  remembering,  however,  that  the 
burthen  of  proof  is  on  those  who  allege  recovery.  It  is  pleaded  in 
the  allegation  admitted  on  behalf  of  the  opponents  of  the  will,  that 
the  deceased,  from  the  month  of  November,  1815,  till  his  deatii,  re- 
mained a  lunatic,  without  a  lucid  interval.  I  am  now  adverting  to 
the  plea  in  the  fifth  article,  that  in  1817,  having  become  more  calm, 
but  not  being  cured,  he  was  removed  from  Box  to  the  residence  of  his 
mother ;  that  in  1818  he  was  again  placed  in  the  same  asylum,  and 
remained  till  1819.     These  are  the  words  of  the  plea. 

Now,  if  this  averment  be  true,  it  is  impossible  to  doubt  its  great 
importance  with  reference  to  the  issue  in  this  cause,  and  for  obvious 
reasons — first,  because  it  shows,  that  whatever  was  the  state  and 
condition  of  the  testator  when  he  returned  to  his  mother's  roof  in 
1817,  he  relapsed  in  a  short  space  of  time,  —  not  exceeding  one  year,  — 
that  confinement  became  necessary ;  and,  secondly,  it  brings  down  the 
unsoundness  of  mind  to  1819,  a  year  preceding  the  date  of  the  will 
I  must,  therefore,  ascertain  how  this  averment  stands,  after  consider- 
ing the  evidence  applicable  to  it.     Were  it  necessary,  I  would  not 
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shrink  from  the  task  of  going  mintitely  into  all  the  details  of  the  evi- 
dence, but  I  cannot  think  that  it  is  requisite  for  the  purposes  of  jus- 
tice, with  respect  to  this  point,  so  to  do.  I  will  advert  to  what  I  con- 
sider to  be  the  most  important.  It  is  to  be  recollected,  I  am  now 
speaking  more  especially  of  the  fifth  article,  which  pleads  the  going 
the  second  time  to  Box,  in  1818^  and  remaining  till  1819.  The  first 
witness  examined  to  prove  the  return  to  Box,  in  1818,  is  Burt.  Burt 
went  to  live  with  Mr.  Frederick  Bannatyne,  the  brother,  in  1815.  It 
is  most  abundantly  clear,  from  the  perusal  of  his  evidence,  that  he  is 
unable  to  fix  any  date  at  all.  He  does  not  state  that  the  deceased 
was  sent  to  Box,  in  1818,  nor  at  all  about  that  time ;  all  that  he  can 
say  is,  that  the  deceased  seemed  well  till  he  was  sent  to  Box  the 
second  time,  but  when  that  second  time  was,  he  does  not  attempt  to 
state.  On  the  second  article,  he  says  three  or  four  years ;  on  the  fifth 
article,  two  or  three  years ;  on  the  twenty-seventh  interrogatory,  four 
or  five  years.  It  is  impossible,  therefore,  from  any  direct  statement 
of  this  witness,  to  collect  any  proof  which  can  bear  on  this  fifth  arti- 
cle. The  only  way  of  fixing  any  date  to  the  fact,  according  to  his 
evidence,  is  from  the  circumstances  he  deposes  to  as  occurring  prior 
to  the  second  confinement,  and  when  those  circumstances  occurred 
must  be  proved  by  other  witnesses.  If  it  should  be  proved  that  the 
deceased  mixed  in  society,  and  conducted  himself  as  a  person  of 
sound  mind,  at  any  period  between  1818,  and  1820,  then  the  evidence 
of  this  witness  shows  that  the  second  confinement  could  not  have 
taken  place  until  after  1820.  Four  other  witnesses  are  examined  on 
the  fifth  article,  and  they  can  give  no  evidence  at  all.  It  is  not  too 
much  to  say,  that  the  evidence  to  establish  this  very  essential  part  of 
the  case  has  wholly  broken  down.  It  is  a  fact  to  be  proved  affirma- 
tively, that  the  deceased  did  return  to  Box  in  1818,  and  was  there  in 
1819,  and  there  is  no  evidence  whatsoever  to  prove  it  Now,  as  I 
must  hereafter  refer  to  the  opposing  evidence,  it  is  scarcely  worth 
while  here  to  notice  it ;  but  just  in  passing  by,  I  will  state  what 
opposing  evidence  there  is,  though  I  will  not  deal  with  it  Dr.  Bright 
proves  that  there  were  only  two  certificates  for  admission  into  the 
Box  asylum,  one  in  1815,  the  other  in  1822.  Can  any  rational  ground 
be  assigned  for  the  absence  of  a  certificate  in  1818,  if  the  deceased 
was  again  confined  ?  I  think  none.  There  is,  then,  no  evidence  to 
satisfy  my  mind,  that  the  deceased  was  in  Box  asylum  between  1817 
and  1822 ;  on  the  contrary,  all  the  evidence  directlv  bearing  on  that 
point  tends  to  a  contrary  conclusion.  I  must,  therefore,  prosecute 
this  investigation  upon  the  footing,  that  the  deceased  was  not  in  con- 
finement during  that  period;  and  then, the  inquiry  is,  what  was  his 
state  and  condition  after  1822  ?  It  is  admitted  on  all  bands  that  he 
was  of  unsound  mind.  The  real  difficulty  becomes  this,  to  ascertain 
how  much  of  the  evidence  applies  to  the  period  I  have  stated,  and 
how  much  is  applicable  only  to  what  occurred  after  1822.  As  might 
naturally  be  expected  after  the  lapse  of  so  many  years,  several  of  the 
witnesses  declare  they  are  liable  to  fix  any  date  at  all  to  the  trans- 
actions respecting  which  they  depose ;  and  not  only  do  they  so 
declare,  but  it  is  perfectly  manifest,  from  a  perusal  of  their  evidence. 
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that  the  fact  is  so.  The  case  of  the  opponents  of  this  will  is  set  forth 
in  the  second,  third,  fourth,  and  fifth  articles  of  the  allegation.  To 
put  the  case  briefly,  it  is  simply  lunacy  without  a  lucid  interval  from 
November,  1815;  and  not  lunacy  merely,  but  idiocy,  for  it  is  alleged 
in  the  third  article,  that  the  deceased  wa&ed  about  in  a  stooping  posi- 
tion, with  his  hands  dangling  before  him,  muttering  unintelligible  and 
idiotic  noises ;  that  the  boys  hooted  him  as  an  idiot ;  that  he  did  not 
go  into  company,  nor  appear  with  the  family  when  any  one  was  pre- 
sent ;  that  he  did  not  transact  any  business,  nor  order  clothes,  and  so 
forth,  nor  dress  himself;  that  in  1819,  and  for  a  year  and  more  after, 
he  was  under  the  care  of  a  keeper.  I  believe  I  have  faithfully  given 
nearly  the  very  words,  certainly  the  substance,  of  the  plea.  Now, 
such  was  the  state  of  things  after  1822.  Was  it  so  before  ?  If  the 
deceased  was  in  the  condition  as  set  forth  in  this  plea,  of  course  the 
will  must  be  pronounced  against  Such  a  state  of  things  is  utterly 
inconsistent  with  the  rational  despatch  of  any  act  of  business  requir- 
ing thought,  judgment,  and  reflection.  After  the  examination  I  have 
made  of  the  evidence,  I  think  I  am  perfectly  justified  in  assuming, 
that  wherever  a  witness  fixes  a  date  to  the  circumstances  to  which  he 
deposes,  by  stating  that  they  occurred  after  the  second  confinement 
at  Box,  he  is,  in  truth,  speaking  to  that  which  took  place  after  1822. 
With  this  observation,  I  proceed  to  direct  my  attention  to  the  evi- 
dence on  the  allegation,  as  given  in  on  behalf  of  the  op|>onents  of  the 
will.  Mr.  Osmond,  the  bootmaket,  does  not  attempt  to  fix  any  date, 
neither  does  he  refer  to  any  confinement  at  aU ;  and  according  to  his 
statement,  firom  1817,  the  deceased  was  an  idiot,  and  so  he  describes 
him  to  have  been,  and  always  the  same.  He  says  he  never  had  but 
one  conversation  with  him ;  his  books  are  desli-oyed,  therefore  he  has 
no  opportunity  of  fixing  the  date.  Now,  no  doubt,  this  person  is 
speaking  truly  to  the  best  of  his  memory;  and  again,  the  real  ques- 
tion will  be,  whether,  on  the  balance  of  the  whole  evidence,  he  is  mis- 
taken as  to  time  or  not.  But  I  must  observe  of  this  witness,  and 
several  others,  that  their  opinion  is  formed,  not  from  any  personal 
knowledge  of  the  testator,  but  merely  from  his  outward  appearance 
and  conduct,  which,  as  they  describe,  was  that  of  a  person  suffering 
under  the  calamity  of  lunacy.  Now,  I  need  not,  I  think,  go  through 
the  evidence  of  all  these  witnesses  in  detail,  for  it  goes  to  this  point, 
if  correct  in  their  dates,  they  prove  unsoundness  of  mind ;  if  incorrect, 
the  evidence  can  have  no  bearing  on  the  issue  in  this  cause.  Their 
evidence  must  be  tested  by  other  proved  facts,  and  then  the  balance 
must  be  struck.  However,  I  must  make  an  observation  upon  the 
evidence  of  Burt,  who  had  been  for  many  years  servant  to  JVIr.  Fre- 
derick Bannatyne.  Burt  most  distinctly  proves  a  state  utterly  incon- 
sistent with  idiocy  subsequent  to  the  first  return  firom  Box,  and  though 
he  cannot  speak  of  any  particular  year,  he  as  clearly  fixes  the  duration 
of  that  state  as  lunacy,  until  after  the  second  return  from  Box  in  1822, 
for  then,  he  says,  he  first  saw  any  proof  of  unsoundness  of  mind. 
This  is  a  witness  in  support  of  the  averment  of  unsoundness  of  mind ; 
in  fact,  Burt  is  really  a  most  important  witness  to  assist  in  discover- 
ing the  truth,  for  he  furnishes  the  means  of  reconciling,  in  a  great 
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degree,  all  the  conflicting  testimony.  It  is  he,  too,  who  proves  that 
Palmer,  who  had  been  an  assistant  at  Box,  lived  with  the  deceased 
on  his  return  in  1817,  not  as  keeper,  bat  as  servant.  Now,  that  is  a 
fact  of  no  small  consequence,  because  jmm^/oae  it  would  be  natural 
to  conclude  that  a  keeper  taken  from  a  receptacle  for  lunatics  would 
be  employed  for  a  patient  just  removed  from  that  establishment,  in 
the  same  capacity  of  keeper,  and  that  would  fairly  raise  an  inference 
against  the  cure ;  and  a  very  strong  inference  it  would  be,  if  Burt  had 
not  explained  the  transaction  in  the  manner  he  has  done ;  but  his  evi- 
dence not  only  contradicts  the  article,  but  rebuts  the  presumption  that 
would  have  arisen  from  it  I  now  pass  on  to  the  evidence  of  Mr. 
Valobra.  Whatever  else  may  be  said  of  his  testimony,  it  clearly  con- 
tradicts and  disproves  the  case  pleaded  in  the  allegation  on  which  he 
has  been  examined,  for  the  case  set  up  is  unsoundness  of  mind  from 
1815,  whereas  this  gentleman  proves  sane  conduct  from  1815,  or  1816, 
for  several  years.  Miss  Blencowe  is  a  witness  sui  generis.  She  is 
the  only  person  who  blends  together  into  one  incongruous  mass,  the 
amusements  and  habits  of  a  man  of  sound  mind  with  demonstrations 
of  weakness  and  imbecility.  According  to  her  evidence,  the  deceased 
was  always  the  same  from  the  very  first  to  the  last,  from  1817,  to  the 
latter  period  of  his  life  —  when  dancing  with  herself  and  some  of  the 
other  young  ladies  of  Bath,  as  when  confessedly  idiotic,  after  1822. 
Whatever  may  be  the  real  truth  of  this  case,  this  statement  is  clearly 
impossible.  He  could  not  have  been  going  into  society  and  dancing 
at  balls,  if  he  was  in  the  condition  he  was  proved  to  have  been  in 
1822.  He  could  not  have  conducted  himself  as  Miss  Blencowe  says 
he  did,  '<  upon  all  such  occasions,"  as  a  gentieman  of  strict  propriety 
and  decorum  —  not  quite,  I  think,  altogether  the  conduct  usually 
ascribed  to  an  idiot 

Before  I  dose  my  observations  on  this  evidence,  I  will  briefly  advert 
to  the  deposition  of  Mr.  Waldron,  for  he  is  a  medical  man,  and,  if 
his  memory  serves  him,  should  be  capable  of  giving  his  testimony 
with  discrimination,  which  cannot  be  expected  of  witnesses  of  a  lower 
class.  This  gentleman,  to  repeat  the  observation,  which  must  be 
repeated  on  this  occasion,  as  from  the  lapse  of  time  might  reasonably 
be  expected,  is  not  very  accurate  in  his  dates.  He  is  examined  in 
1850.  He  states  he  was  in  the  habit  of  meeting  the  deceased  in  society, 
and  at  balls,  when  he  first-  became  a  subscriber,  twenty-seven  years 
since  ;  that  would  be  in  1823,  after  the  deceased  had  come  back  the 
second  time.  Now,  that  is  manifestly  a  mistake,  or,  if  not  a  mis- 
take, it  would  tend  to  prove  that  even  after  1822  the  deceased  had 
not  become  so  imbecile  and  so  idiotic  as  to  be  excluded  from  society. 
But  it  is  very  difl5cult  to  fix  any  date  at  all  to  the  evidence  of  this 
witness.  First,  he  speaks  to  having  known  the  deceased  for  thirty 
years,  then  for  twenty-seven ;  then,  in  the  latter  part  of  his  evidence, 
he  goes  back  to  1817,  which  would  be  thirty-three  years.  I  mention 
this  not  to  find  fault,  for  the  best  memory  might  fail  in  deposing  to 
matters  after  so  many  years,  but  to  show  bow  difficult  it  is  to  rely 
upon  such  evidence  as  applicable  to  any  particular  period ;  and  its 
connection  with  the  year  1820  is  the  all-important  fact  in  this  case  as 
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applicable  to  that  period.  All  this  witness  can  say  is,  it  was  not  a 
great  deal  that  be  saw  of  the  deceased,  even  when  he  used  to  meet 
him  in  society,  bat  that,  from  the  first,  he  should  have  said  that  he  was 
unequal  to  the  management  of  his  affairs.  This  evidence  advaaees 
the  case  but  very  litUe,  even  though  he  swears  that  between  1817 
and  1823  the  deceased  was  an  iaiot  Mr.  Houlton  considers  the 
deceased  as  a  species  of  idiot  firom  1815 ;  he  describee  him  as  stoop- 
ing and  bent  in  the  back  from  the  very  first  Now,  compare  tins 
statement  with  Burt's,  and  it  will  appear  that  if  Burt  is  true,  Mr. 
Houlton  must  in  this  respect  be  mistaken.  I  give  credence  to  Burt, 
because  his  memory  is  evidently  strong  as  to  all  the  facts,  and  he 
states  that  his  appearance  antecedent  to  1822  was  of  a  totally  differ- 
ent character ;  but  in  1822  the  fact  was,  that  he  then  became  stocfpkng 
and  bent  in  the  back,  and,  in  short,  had  an  idiotic  appearance.  Mr. 
Philip  George  had  no  knowledge  personally  of  the  deceased,  but  in 
1839  he  was  one  of  the  commissioners  in  the  execution  of  a  cooimis- 
sion  in  the  nature  of  a  writ  de  IwMUico  inquirendo.  His  evidence  in 
chief  merely  proves  what  is  established  by  the  formal  documents 
produced  in  the  cause.  He  has  now  been  oross^zamined,  and,  as  I 
think,  with  extraordinary  courage.  His  answers  would,  if  admissihie 
evidence,  give  the  contents  of  Mr.  GecMrge's  notes  taken  at  the  iaqui- 
sition,  and  they  would  give  a  part  of  the  evidence  of  Dr.  Langworthy 
before  the  commissioners.  Now,  I  have  given  some  eonsidmtioa  to 
the  question,  how  far  this  part  of  Mr.  Greorge's  answers  is  admissible 
evidence  as  to  the  issue  whether  the  deceased  was  of  sound  mind  at 
the  time  of  making  the  will,  and  I  am  inclined  to  think  it  is  not 
evidence  for  that  purpose.  I  apprehend  it  to  be  quite  dear,  that  the 
notes  of  Mr.  Greorge  could  not  have  been  made  evidence  in  chief  cmi 
either  side  as  to  the  main  issue,  and  I  do  not  see  how  the  extraction 
by  interrogatory  makes  any  differenoe ;  but  I  do  think  that  those 
answers  might  be  evidence,  as  I  have  hinted  before,  to  the  extoit  of 
showing  that  Mr.  George  had  a  good  foundation  and  reason  for  the 
statements  he  has  made  in  ai^wer  io  the  interrogatory  put  to  him, 
because  he  is  asked  whether  this  inquisition  was  not  hastily  and  care- 
lessly conducted  He  says,  **  No,  it  was  not ; "  and  he  is  asked  especially 
with  reference  as  to  there  being  no  lucid  interval  He  says,  "  No." 
"  I  am  justified  in  saying  it  was  not  carelessly  conducted,  because 
Dr.  Langworthy  does  so  swear.''  And  I  think,  in  curder  to  establish 
Mr.  Gteorge's  credit,  the  interrogatory  is  good  evidence ;  but  as  to  the 
main  issue  in  the  cause,  that  is  quite  another  story.  The  important 
part,  it  may  be  as  well  to  advert  to  it,  is  this  —  aft^  having  stated  who 
was  examined  in  the  case,  he  says,  ^  It  certainly  was  not  principally, 
or  in  any  measwe,  from  the  evidence  of  the  said  Pritchard,  that  the 
lunacy  of  the  said  deceased  was  carried  back  to  the  year  1815.  It  was 
upon  the  evidence  of  Dr.  Langworthy,  corroborated  by  that  of  the  said 
Mr.  Sugden,  the  family  medical  man,  and,  as  appeared,  the  regular 
medical  attendant  of  the  deceased  himself,  when  away  from  Dr.  Lang- 
worthy's,  that  the  lunacy  was  carried  back  to  that  period.  The  sakl 
proceeding  was  not,  as  suggested,  conducted  by  any  means  in  a  loose 
manner ;  it  was  wholly  unopposed  by  any  p^son  on  behalf  of  the 
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deceased  The  deceased  was  produced  in  person  before  the  commis- 
sion, and  it  was  from  the  then  personal  appearance  and  manners  of 
the  deceased,  coupled,  however,  with  the  evidence  of  the  parties  just 
mentioned,  than  which  nothing  could  be  stronger  or  more  conclusive 
on  the  point,  that  the  jury  felt  no  hesitation  in  pronouncing  him  to 
,  be  of  unsound  mind.  I  did  then,  and  do  now,  consider  that  the  said 
proceeding  was  instituted  for  the  purpose  only  of  enabling  the  friends 
of  the  deceased,  in  his  then  state  of  mind,  to  put  himself  and  his 
affairs  under  proper  supervision  and  control  I  am  not  aware  whe- 
ther or  no  the  carrying  back  the  period  from  which  his  mental  inca- 
pacity commenced  was  merely  formal,  and  devoid  of  any  particular 
object.  The  propriety  of  carrying  it  back  to  that  period  was  fully 
borne  out  by  the  evidence  of  the  two  medical  men."  He  gives  an 
extract  from  the  evidence  of  Mr.  Sugden ;  and  upon  two  preceding 
interrogatories,  the  eleventh  and  twelfth,  he  ^ives  extracts  from  Dr. 
Langworthy's  evidence.  He  says  he  was  £scharged  in  1817  in  a 
more  tranquil  state,  relieved,  but  not  cured;  and  upon  the  twelfth 
interrogatory,  that  in  December,  1818,  the  deceased  was  again  admit- 
ted into  his  asylum,  where  he  remained  until  July  following.  Now, 
if  I  am  mistaken  in  my  view  of  the  law  on  this  subject,  and  if  all 
those  extracts  from  Mr.  George's  notes  are  really  admissible  evidence 
as  to  the  main  issue,  and  upon  the  jmnciple  that  whoever  puts  an 
interrogatory,  must  take  the  answer,  even  if  that  answer  would  not 
originally  have  been  evidence,  then  let  me  consider  the  effect  of  such 
presumed  evidence.  I  do  not  consider  it  evidence,  but  I  will  con- 
sider the  effect  of  it  as  if  it  was  so.  Does  it  carry  the  case  beyond 
the  verdict  of  the  jury  ?  In  all  respects  but  one,  I  think  not.  I  have 
already  said  that  I  am  bound  to  presume  the  verdict  of  the  jury,  that 
the  deceased  was  of  unsound  mind,  is  justified  by  the  evidence  adduced. 
Those  extracts  from  the  evidence  of  these  witnesses  do  no  more,  even 
the  statement  of  Dr.  Langworthy,  than  show  that  the  deceased  left 
in  1817  relieved,  not  cured ;  they  do  not  go  beyond  the  verdict  of  the 
jury.  These  words  do  not  necessarily  imply  continued  unsoundness 
of  mind,  but  that  the  cause  of  the  decease  was  not  removed ;  and 
looking  to  the  subsequent  recurrence  of  the  malady,  whether  in  1818 
or  1822,  the  deceased  was  not,  in  any  proper  sense  of  the  word,  com- 
pletely and  entirely  cured  ;  the  same  cause,  however  quiescent  for  a 
time,  produced  a  recurrence.  Evidently  the  most  important  fact  sup- 
ported by  these  extracts,  if  it  be  a  fact,  and  receivable  in  evidence, 
is,  that  the  deceased  was  again  admitted  int<J  Dr.  Langworthy's 
asylum  in  December,  1818,  and  remained  till  July,  1819 ;  For  it  is  a 
fact,  not  only  important  as  such,  but  most  important,  as  fixing  a  date 
to  the  evidence  of  the  witnesses,  who  depose  to  incapacity  after  the 
deceased  was  sent  the  second  time  to  Box.  These  extracts  might 
possibly  make  that  evidence  to  take  effect  from  a  period  antecedent 
to  1820,  and  not  after  1822. 

I  have  alreadv  stated,  in  exaniining  the  evidence  taken  on  the  fifth 
article  of  the  allegation  offered  against  the  will,  some  of  the  reasons 
why  it  appears  to  me  improbable  that  the  deceased  should  eturn  to 
the  asylum  at  the  time  specified ;  but  I  will  again  advert  to  this  sub- 
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ject,  because  it  is  deeply  important  I  must,  however,  observe  that 
it  is  very  difficult  —  and  it  is  but  justice  to  say  so  —  to  conclude  that 
Dr.  Langworthy  could  have  made  a  mistake  as  to  a  matter  so  pecu- 
liarly within  his  own  knowledge,  and  as  to  which  he  most,  if  Mr. 
George's  notes  be  correct,  have  spoken  with  so  much  partictdarity  as 
to  dates ;  for  it  is  from  December,  1818,  to  July,  1819.  Perhaps,  then, 
it  would  be  safer  for  the  moment,  and  for  the  purpose  only  of  this 
investigation,  to  assume  the  fact  to  be  as  Dr.  Langworthy  is  said  to 
have  stated  it,  and  to  give  the  opposing  party  the  benefit  of  it  as  a 
fact,  but  not,  for  the  present,  as  a  fact  affixing  a  date  to  other  evi- 
dence. That  it  is  a  fact  of  importance  I  confess ;  but  I  do  not  think 
in  this  case  it  is  one  of  paramount  importance  towards  the  conclusion 
of  V  the  case.  It  is  important  as  showing  an  increased  liability  in  the 
deceased  to  a  return  of  his  disorder —  as  showing  a  shorter  p>eriod  of 
freedom  from  restraint;  but  still  the  question  remains  —  vrhat  was 
the  condition  of  the  deceased  from  1817  to  the  end  of  1818,  and 
whether  from  July,  1819,  till  after  the  making  of  the  will,  there  was 
any  essential  change  ?  It  is  now  time,  having  made  these  observa- 
tions upon  the  evidence  in  support  of  the  case  of  the  opponents  of 
the  will,  to  advert  to  some  part  of  the  testimony  of  the  -witnesses 
produced  on  the  allegation  given  in  on  behalf  of  the  two  gentlemen 
setting  up  this  will.  Before  entering  upon  this  branch  of  the  case,  I 
must  bear  in  mind  what  the  nature  of  th6  case  set  up  in  opposition 
to  the  will  is.  I  must  repeat  that  it  is  not  lunacy — it  is  not  mono- 
mania —  it  is  not  any  species  of  mental  disorder,  the  symptoms  of 
which  it  may,  at  periods,  be  difficult  to  detect ;  but  the  case  presented 
is  that  of  idiocy  or  imbecility,  the  characteristic  of  which  is  perma- 
nence, with  little  or  no  variation,  though  often,  in  the  case  of  idiots, 
it  does  sometimes  happen  that  there  wUl  be  a  greater  degree  of  excite- 
ment demonstrated  than  at  other  periods.  How  is  such  a  case  to  be 
met  ?  I  apprehend  to  meet  it,  and  to  show  that  such  a  state  of  things 
did  not  exist  at  any  given  period,  proofs  of  acts  of  business  are  most 
important  evidence.  Many  acts  of  business  could  possibly  be  done 
by  a  lunatic,  and  the  lunacy  not  detected ;  but  it  is  scarcely  possible 
to  predicate  the  same  of  an  idiot  or  an  imbecile  person.  I  shall  look, 
therefore,  in  the  first  instance,  to  the  acts  of  business.  It  is  proved 
by  Mr.  Falkner,  that  the  deceased  kept  an  account  with  Messrs, 
Tuckwell,  at  Bath,  for  four  years,  from  1818  to  1821,  and  during  all 
that  period  occasionally  drew  drafts,  and  all  those  drafts  were  paid  to 
hiftiself  over  the  counter.  The  first  is  dated  the  31st  January,  1818 ;  the 
last,  May,  1820.  According  to  the  evidence,  the  deceased  came  him- 
self to  the  counter,  and  there  is  no  proof  of  any  one  accompanying 
him  on  such  occasions ;  he  asked  for  the  sum  he  wanted ;  the  clerk 
filled  it  in,  he  signed  it,  and  took  the  money.  Surely  no  idiot  could 
have  done  this,  for  he  must  have  exercised  thought  to  go  to  the  bank, 
memory  and  judgment  as  to  the  sum  required;  and  moreover  his 
conduct  and  demeanor  could  not  at  such  times  have  been  as  described 
by  the  witnesses  against  the  will,  or,  from  the  glaring  colors  in  which 
his  imbecility  is  depicted,  it  must  have  been  discovered,  and  the  busi- 
ness never  could  have  been  transacted  at  alL     I  think  it  quite  useless 
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to  go  into  all  the  transactions  with  Messrs.  Coutts ;  they  are  of  the 
same  character ;  they  give  rise  to  the  same  observations,  and  suggest 
the  same  arguments  in  opposition  to  the  evidence  describing  his  im- 
becility at  that  period.  But  the  date  of  the  drafts  is  of  very  great 
moment.  Dr.  Langworthy  is  stated  to  have  said  that  the  deceased 
was  an  inmate  of  his  house  from  December,  1818,  to  July,  1819 ;  but 
there  is  a  draft  in  January,  1819,  and  a  draft  paid  over  the  counter, 
and  consequently,  the  deceased  must  have  been  at  the  banking-house 
to  receive  the  money  on  that  day ;  and  which  fact  depends,  not  on 
the  memory  of  Mr.  Falkner,  for  that  might  be  treacherous,  but  on  the 
very  form  of  the  drafts  themselves,  such  drafts,  and  which  are  exhibit- 
ed in  this  cause,  being  those  only  which  are  used  at  the  counter.  The 
checks  are  all  filled  up  by  Mr.  Falkner  or  Mr.  Penny,  then  the  clerks. 
The  deceased  must  have  been  personally  present.  Now,  can  it  be 
conceived  he  came  from  Dr.  Langworthy's,  in  a  state  of  imbecility  or 
idiocy,  at  that  time  ?  Is  it  possible  to  conceive  that  is  so  ?  Such 
a' conclusion  is,  I  think,  revolting  to  all  probability.  But  the  case 
does  not  turn  upon  this  single  draft ;  there  is  another  of  the  4th  May, 
1819,  and  another  of  the  21st  July,  in  the  same  year.  Recollect,  Dr. 
Langworthy's  period  being  from  the  xnonth  of  December  to  the  month 
of  July.  Then  I  might  go  on,  and  speak  of  the  subsequent  period. 
There  were  drafts  in  the  months  of  February,  May,  and  July,  1820. 
All  this  evidence  coming  from  Mr.  Falkner  is  further  strengthened  by 
the  transactions  with  Messrs.  Coutts.  There  are  money  transactions 
in  1817,  1816,  1819,  and  1820,  immediately  before  and  after  the  date 
of  the  will,  and  even  as  late  as  1821.  There  is  a  draft  and  a  pur- 
chase of  stock  in  February,  1819,  when  he  is  said  to  have  been  at  Dr. 
Langworthy's,  and  in  May  and  July,  1819,  when  he  is  said  to  have 
been  there ;  and  the  account  ends  in  1821,  when  the  deceased,  accord- 
ing to  all  the  evidence,  is  said  to  have  become  incapable.  Why  such 
accounts  should  have  been  carried  on  in  1821,  if  he  had  really  been 
unfit  for  business  before  and  during  all  that  interval,  is  a  point  upon 
which  I  have  not  heard  a  shadow  of  explanation.  I  consider  these 
transactions,  then,  of  first-rate  importance  towards  solving  all  the  diffi- 
culties of  this  case ;  for  here,  after  the  lapse  of  about  thirty  years,  the 
court  has  the  advantage  of  facts  proved,  with  the  dates  duly  affixed  to 
them.  I  do  not  say  that  these  facts  alone  utterly  disprove  that  the  tes- 
tator was  at  Box  at  the  beginning  of  1819,  but  they  go  a  long  way  to- 
wards it;  and  even  if  at  some  time  thereabouts  the  deceased  was  at  Box, 
they  do  prove  that  the  deceased  did  acts  of  business  requiring  what  I 
think  cannot  be  denied,  some  thought  and  some  understanding.  There 
is,  I  must  say,  not  the  least  evidence  to  show  that  in  any  one  of  these  acts 
of  business  the  deceased  was  assisted  by  any  one  person  whatever —  the 
presumption  is  the  other  way ;  and  to  put  these  acts  upon  the  very  low- 
est basis  on  which  they  can  be  placed,  they  do  utterly  disprove  idiocy  or 
imbecility.  I  will  simply  repeat,  what  I  have  already  indeed  said, 
that  those  who  are  afflicted  with  lunacy  sometimes  have  the  manage- 
ment of  and  can  manage  their  pecuniary  affairs  —  an  idiot  never. 

Now,  the  next  branch  of  evidence  is,  in  my  opinion,  almost  equal- 
ly instructive ;  it  is  the  evidence  of  dealing  with  tradespeople.   Jones, 
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the  sadler,  has  given  his  evidence  in  a  manner  extremely  creditable 
'  to  himself;  he  is  supported  by  strong  corrobarative  proof  in  all  his 
statements.  In  his  examination  on  the  second  and  third  articles,  he 
states  that  he  worked  for  him  and  his  three  brothers.  What  I  am 
about  to  state  will  show  that  this  man  was  careful  in  what  he  did  — 
that  his  first  recollection  of  the  deceased  was  ordering  of  him  on  the 
16th  August,  1817,  a  saddle.  He  says  he  does  not  find,  by  his  books, 
he  did  any  thing  for  him  before.  From  that  time,  by  reference  to  his 
books,  it  appears  that  he  worked  for  the  deceased  occasionally  up  to 
the  9th  November,  1821.  He  gave  orders  himself,  he  paid  his  bills 
himself,  he  knew  the  value  of  money,  and  was  careful  to  settle  the 
price  before  the  order — very  particular,  in  joint  accounts  with  his 
brothers,  that  he  should  not  be  charged  beyond  his  fair  proportioD. 
The  accounts  not  only  confirm  the  witness,  but  bear  strongly  on  two 
essential  parts  of  the  case. 

First,  as  to  the  confinement  at  Box  in  1818  and  1819,  there  is  an 
entry  on  the  29th  December,  1818,  arid  in  March,  April,  May,  and 
June,  up  to  July,  1827,  covering  the  whole  period  when  it  has  been 
supposed  that  the  deceased  was  at  Box.  It  was  argued,  I  think  ra- 
ther desperately,  that  the  bill  w^  inconsistent  with  the  fact  of  the 
deceased  being  at  Box,  and  the  items  might  have  been  incurred  through 
a  servant.  This  attempted  explanation  is  not  only  not  very  probable^ 
but  is,  as  I  have  said,  inconsistent  with  the  evidence  of  the  witnesses. 
If,  however,  all  this  is  not  sufficient,  it  comes  out  most  unexpectedly 
on  interrogatory,  that,  upon  looking  at  a  previous  ledger,  Jones  was 
working  for  the  deceased  and  his  brothers  at  different  times  through 
1815,  and  that  he  did  not  work  for  him,  the  deceased,  in  1816.  In 
that  year  the  deceased  was  certainly  at  Box,  so  that  there  is  an  entire 
intermission  of  work  at  that  period,  as  might  rationally  be  expected, 
but  there  is  a  continuance  of  work  in  1818  and  1819,' and  if  the  de- 
ceased wa»  at  Box  at  that  time,  why  should  there  not  have  been  a 
cessation  of  work  in  1819,  as  there  was  when  he  was  at  Box  in  1816  ? 
I  have  no  doubt  of  the  truth  of  this  man's  evidence.  I  have  dwelt 
the  more  strongly  upon  it,  not  only  on  account  of  the  intrinsic  weight 
of  the  fact  of  his  not  being  at  Box  in  1818  and  1819,  but  as  to  the 
collateral  effect  of  fixing  a  date  to  the  evidence  of  all  the  witnesses. 
Secondly,  it  is  not  to  be  forgotten,  in  the  examination  of  this 
.  evidence,  that  some  of  those  dealings  come  very  close  to  the  very 
period  of  making  the  will,  in  1821.  Of  the  same  character  is  the  evi- 
dence of  Mr.  Moore,  who  was  a  bootmaker  in  Bath  from  1818  to 
1822,  and  I  refer  to  him  more  especially,  because  of  the  date  of  1820 
—  the  great  date  in  this  cause,  when  his  father  died — a  date  as  to 
which  he  could  not  easily  be  mistaken.  He  was  more  intimate  with 
the  deceased  than  tradesmen  usually  are  with  their  customers;  he  sat 
by  him  in  his  tandem,  and  it  appears  by  Jones's  bill  that  harness  for 
a  tandem  was  furnished  in  1820.  Another  witness  speaks  to  the 
same  period,  and  he  fixes  the  date  by  reference  to  a  marriage  in  1820, 
and  to  a  bill  dated  September,  1821.  The  conversation  detailed  as 
to  that  bill,  which  I  need  not  go  through,  is  evidently  the  conv^r^- 
tion  of  a  rational  man.     I  forbear  adverting  to  more  evidence  of  this 
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kind,  though  there  is  no  want  of  it,  considering  the  great  lapse  of 
time.  I  cannot,  however,  pass  wholly  over  the  evidence  as  to  the 
social  habits  of  the  deceased.  Mr.  Caldecot,  a  witness  who  is  ad- 
mitted to  be  a  witness  of  perfect  respectability,  knew  the  family  from 
1813,  knew  the  deceased  from  1814,  saw  him  in  Box  in  1815  or  1816, 
saw  him  on  his  return  to  his  mother's  house  in  1817,  and  of  the  peri- 
od from  1817  to  1822  he  speaks  in  the  following  terms.'  He  says  — 
"  I  was  in  the  habit  of  constant  intercourse  with  him,  meeting  him 
continually  in  society."  He  says  he  was  of  perfectly  sound  mind, 
and  had  the  management  of  himself  and  his  affairs.  He  speaks  of 
his  attending  divine  service,  and  there  is  also  evidence  of  his  taking 
the  sacrament.  That  this  g;entleman  is  not  incorrect  in  his  dates  is 
proved  by  an  abundance  of  evidence  as  to  the  deceased,  during  the 
period  in  question,  being  a  subscriber  to  public  balls  and  billiard- 
rooms.  I  will  only  add  that  the  evidence  of  Mr.  Caldecot  strictly 
applies  to  August,  1821,  because  he  states  he  was  at  Bath  at  that 
period,  and  up  to  the  month  of  October  in  that  year,  and  constantly 
saw  the  deceased.  It  appears  to  me,  that  on  this  part  of  the  case 
there  is  only  one  more  witness  whose  evidence  requires  comment, 
and  that  witness  is  Vining.  He  went  into  the  service  of  Mrs.  Ban- 
natyne  about  1816.  I  draw  no  conclusion  in  favor  of  soundness  of 
mind  from  his  evidence  of  the  deceased  coming  over  with  Dr.  and 
Mrs.  Langwortby  to  dine  at  his  mother's  in  1816,  for  I  consider  that 
fact  is  only  a  proof  of  greater  quiet  and  greater  composure.  But  this 
witness  was  an  inmate  in  the  family,  and  if  there  does  not  appear  rea- 
son to  distrust  his  memory,  or  to  doubt  his  integrity,  he  must  furnish 
the  best  evidence  as  to  facts  and  dates.  In  1817,  he  says,  Mr.  Wil- 
liam Bannatyne  was  married,  and  the  deceased  came  over  from  Box 
at  that  time,  and  remained  till  1822 ;  he  positively  denies  that  the 
deceased  was  at  Box  during  the  interval  He  goes  on  to  depose  to 
the  acts  the  deceased  did  —  his  care  of  his  money,  his  constant  at- 
tendance on  divine  service,  his  freedom  from  all  control,  his  dealing 
in  horses,  his  keeping  a  tandem  jointly  with  his  brother  Greorge,  his 
going  to  parties,  and  his  playing  at  cards.  The  opinion  of  the  wit- 
ness is  not  of  great  value,  but  it  is  in  conformity  with  the  facts  he 
states ;  and  it  is  upon  the  facts  the  court  places  reliance. 

Now,  I  have  gone  through  all  this  evidence,  perhaps  in  greater 
detail  than  is  necessary,  parUy  from  a  wish  to  satisfy  the  parties  that 
I  have  omitted  nothing  that  could  bear  on  the  ultimate  decision  of 
this  case,  and  partly  because  I  bear  in  mind  that  there  is  in  law  what 
I  may  call  a  double  presumption,  against  the  validity  of  this  will —  a 
presumption  arising  from  the  verdict — a  presumption  from  proved 
unsoundness  of  mind  previous  to  the  will,  which  presumptions  throw 
upon  the  party  propounding  a  very  heavy  onus  of  establishing  satis- 
factorily the  soundness  of  mind  of  the  testator  when  he  did  the  act, 
and  because,  also,  incapacity  is  admitted  after  1822.  This  brings 
me  to  the  consideration  of  the  first  plea  in  the  cause,  and  very  briefly 
to  the  evidence  thereon,  and  to  the  will  itself.  The  contents  of  the 
will  are  very  simple ;  they  are  beyond  all  doubt  rational,  and,  as  I 
think,  natural  and  officious,  looking  at  the  circumstances  in  which 
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the  deceased  was  then  placed.  He  was  a  bachelor,  with  a  mother^ 
three  brothers,  and  a  natural  child :  he  provides  for  that  child  by  a 
legacy  of  4,000/.,  and  he  introduces  conditions  for  its  maintenance, 
showing  that  either  he,  or  somebody  for  him,  had  bestowed  much 
thought  upon  the  question  —  a  duty,  of  course,  he  was  bound  to 
discharge.  He  gives  a  life  interest  to  his  mother  in  the  residue,  and 
on  her  death  it  goes  to  his  three  brothers.  I  really  cannot  conceive 
a  more  unexceptionable  document.  The  operation  now  may,  to  a 
certain  extent,  become  different  by  the  death  of  one  of  the  legatees 
before  the  testator ;  but  that  is  no  argument  at  all,  for  there  are  tiion- 
sands  of  wills,  thousands  on  thousands,  which  do  not  provide  for 
future  contingencies  —  thousands  in  which  we  all  know  there  are 
lapsed  legacies,  and  the  property  goes  in  a  channel  not  accordant 
with  the  intention,  or  what  a  persoa  might  think  a  just  and  proper 
channel ;  but  especially  after  the  lapse  of  twenty-nine  years,  where 
the  testator  survived  the  making  of  the  will  twenty-nine  years.  The 
only  thing  to  be  wondered  at  is,  that  the  will  could  be  so  far  carried 
into  execution,  if  established,  as  it  is.  The  will  is  in  the  handwriting 
of  Mrs.  Bannatyne.  I  know  not  what  the  amount  of  the  property 
was  at  the  time.  I  wish  I  did,  for  the  reason  I  am  about  to  state. 
But  the  4,000/.  given  to  the  child  being  deducted,  it  may  be  a  ques- 
tion of  doubt,  looking  at  the  mother's  probable  age,  and  the  length 
of  time  the  deceased  lived,  and  the  amount  of  his  jprtune,  whether 
she  might  not  have  been  equally  benefited  by  an  intestacy,  because 
I  am  now  looking  to  the  question  whether  she  was  an  interested 
party  in  making  this  will  I  have  no  means  of  forming  a  judgment 
— - 1  mean  in  the  strict  and  proper  sense  of  the  word — whether  she 
Wj^uld  have  been  more  interested  under  an  intestacy  or  by  the  wiU ; 
it  might  have  been  —  I  think  it  is  not  on  the  present  occasion  —  a 
point  of  great  importance.  The  employment  of  his  mother  for  this  pur- 
pose is  a  fact  not  wholly  unimportant  —  the  employing  his  mother, 
instead  of  writing  the  will  with  his  own  hand.  It  is  a  very  short 
document,  one  which,  d  priori^  a  man  would  write  for  himself;  and 
I  am  aware  also  that  all  the  other  documents  are,  as  to  the  body  of 
them,  written  by  his  mother. 

But  this  fact  rather  strengthens  the  observation  I  think  it  right  to 
make,  namely,  that  I  do  think  that  an  inference  fairly  arises,  firom 
the  fact  of  the  will  itself  and  all  other  documents  being  in  the  hand- 
writing of  the  mother,  not  of  insanity  or  idiocy,  but  of  great  inert- 
ness and  great  indolence,  probably  not  wholly  unconnect^  with  the 
decease  with  which  he  was  before  and  afterwards  afflicted.  This 
will  was  inclosed  in  an  envelope,  in  which  is  contained  certain 
writings  of  the  mother.  I  am  of  opinion  that  I  am  bound  by  legal 
rules  not  to  admit  the  paper  as  evidence  in  support  of  the  will ;  for 
what  is  it  more  or  less  than  a  written  declaration  ?  I  cannot  admit 
it  in  support  of  tjie  will,  unless,  indeed,  it  could  have  been  shown 
that  Mrs.  Bannatyne  would  have  taken,  under  intestacy,  a  greater 
amount  than  she  would  under  the  wilL  But  if  it  be  the  other  way, 
and  she  is  benefited  by  the  will,  it  is  impossible  I  can  receive  this 
declaration  as  evidence  in  support  of  the  will.    But  presuming  Mrs. 
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Bannatyne  to  be  benefited  under  the  will,  and  she  being  dead,  all  that 
she  has  written  would  be  evidence  against  the  will,  and  might  be 
used  for  that  purpose,  because  the  declarations  of  deceased  persons 
interested  are  entitled  to  be  received  against  themselves,  though  not 
for  themselves.  I,  therefore,  make  no  observation  upon  what  is 
written  in  the  envelope,  because  I  do  not  think  it  was  argued  at  all, 
that  what  was  written  in  the  envelope  could  be  used  as  evidence  in 
favor  of  the  will.  Now,  the  will  is  attested  by  two  respectable  per- 
sons, both  dead.  The  presumption  is,  that  they  had  every  reason  to 
believe  that  the  testator  was  of  sound  mind,  and  that  it  was  done  by 
him  in  a  rational  manner,  and  it  is  evidence  of  his  conduct  at  the 
time;  and  this  presumption  is  not  the  less  strong  because  of  the 
death  of  the  witnesses.  It  would  be  a  great  calamity,  where  attesting 
witnesses  fell  according  to  the  common  lot  of  mortality,  that  their  evi- 
dence should  be  lost  to  the  individuals  benefited  under  the  instrument 
they  attest ;  and  for  this  reason  I  am  bound  to  presume,  looking  at  the 
will  itself,  and  looking  at  the  attestation  of  the  witnesses,  that  this 
is  a  rational  act,  done  in  a  rational  manner.  In  the  opinion  of  a  very 
great  judge.  Sir  William  Wynne,  in  the  celebrated  case  of  Cart- 
toright  V.  Carttorighty  he  said  where  a  rational  act  was  done  in  a' 
rational  manner,  such  was  the  strongest  and  best  proof  which  could 
arise  even  as  to  a  lucid  interval.  Now,  I  cannot  say  that  I  subscribe 
altogether  to  this  observation  of  Sir  William  Wynne,  for  I  do  not, 
but  it  is  entitied  to  great  weight ;  and,  to  a  certain  extent,  a  rational 
act  done  in  a  rational  manner,  though  not,  I  think,  the  strongest  and 
best  proof  of  a  lucid  interval,  does  contribute  to  the  estabUshment 
of  a  lucid  interval.  It  does  not  appear  to  me  that  any  argument 
arises  at  all  from  the  custody  of  the  wilL  Looking  at  the  circum- 
stances of  the  case,  I  do  not  see  that  there  was  any  thing  m  extraor- 
dinary in  the  custody  as  to  reflect  back  on  the  making ;  and  that  is 
the  only  point  in  this  case.  What  was  done  with  the  will  afterwards 
was  not  done  by  the  testator  himself,  and  is  of  no  consequence  what- 
ever. [Having  adverted  to  a  letter  of  the  mother  of  the  deceased 
written  in  1830,  and  to  arguments  founded  on  the  conduct  of  the 
brothers  of  the  deceased,  the  court  continued :]  Now,  to  sum  up  the 
conclusion.  As  against  the  validity  of  this  will —  I  have  endeavored 
to  omit  nothing,  and  to  give,  as  far  as  I  could,  weight  to  every  con- 
sideration on  both  sides — as  against  the  validity  of  the  will,  I  place 
the  presumption  of  law,  and  the  proved  prior  and  subsequent  unsound- 
ness of  mind,  and  for  the  purposes  of  the  argument,  all  that  has  been  • 
extracted  as  to  what  was  said  by  Dr.  Langworthy  before  the  jury.  I 
take  into  account  also,  that  neither  the  will  nor  any  other  document 
is  in  the  handwriting  of  the  testator — a  strong  proof  that  in  matters 
of  business  he  did  not  act  as  men  ordinarily  do.  I  give  such  weight 
as,  after  careful  examination,  I  think  due  to  the  evidence  brought  to 
establish  unsoundness  of  mind.  Now,  giving  all  these  considerations 
their  full  and  due  effect,  I  am  of  opinion  that  the  evidence  in  support 
of  the  will  preponderates.  The  rational  character  of  the  instrument 
itself,  the  duty  of  providing  for  the  natural  daughter,  the  justice  to 
all  his  relations  then  existing,  the  improbability  of  any  unfair  con- 
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dact  on  the  part  of  so  kind  and  affectionate  a  mother,  the  sanction  of 
the  attesting  witnesses,  the  management  of  pecuniary  concerns,  the 
dealing  with  and  conduct  towards  tradesmen,  the  perfect  freedom  of 
person,  the  conditional  enjoyment  of  society  and  amusements,  and 
all  these  circumstances  applying  to  about  the  period  when  the  will 
was  executed,  does  in  my  judgment  rebut  the  presumption  of  law, 
overpower  the  opposing  evidence,  and  establish,  if  I  may  so  call  it,  a 
lucid  interval,  or,  in  other  words,  that  the  testator  was  of  sound  mind 
when  he  executed  this  will.  I  therefore  consider  it  is  my  duty  to 
pronounce  that  this  will  is  entitled  to  probate. 

On  the  question  of  costs,  which  was  strongly  pressed. 
Dr.  Lushington  said  —  Of  course  I  was  aware  that  the  question 
would  be  mooted.  I  did  not  think  it  right  to  give  any  opinion  on 
costs  till  after  I  had  delivered  my  judgment  Upon  general  princi- 
ples, I  think  the  costs  ought  to  follow  the  judgment,  and  I  also  think 
that  rarely  the  costs  ought  to  be  given  out  of  the  estate ;  but  I  think 
that  in  testamentary  causes  there  do  arise,  on  several  occasions,  just 
and  fair  exceptions ;  and  I  am  of  opinion  this  is  a  just  and  fair  excep- 
tion, and  I  will  state  my  reasons.  In  the  first  place,  here  is  a  will 
which  ought  to  have  been  proved  in  solenm  form  in  any  case,  because 
the  will  was  in  direct  conflict  with  the  verdict  of  the  jury,  finding  the 
insanity  to  have  covered  the  whole  period.  In  the  second  place, 
though  it  could  not  be  received  as  evidence  in  this  case,  the  jmrties 
opposing  the  will  were  manifestly  carried  away  and  deceived  by  the 
afiidavit  of  Dr.  Langworthy,  who  was,  I  think,  mistaken  in  the  testa- 
tor being  at  his  house  a  second  time ;  and  with  regard  to  any  thing 
that  might  have  been  stated  in  the  argument  of  counsel  as  to  the 
conduct  of  this  cause,  I  think  I  should  be  doing  great  injustice  to  the 
parties,  Who  are  minors,  if,  because,  in  the  heat  of  argument,  coonsd 
did  attack  either  one  party  or  the  other,  I  therefore  should  deprive 
them  of  what  otherwise  would  fairly  be  given  to  them.  I  tlunk  this 
is  a  case  in  which  the  court  ought  fairly  to  give  the  costs  out  of  the 
estate. 


PBEROGATIVE  COUBT. 
Thompson  and  Allaway  v.  Hall.  ^ 

Janoarj  7,  and  February  6, 1852. 

Attestation  —  Evidence  of  Signing^  in  Presence  of  Subscribing 

Witnesses. 

The  subscribing  witnesses  to  a  will,  examined  two  years  after  the  tranitactkm,  deposed  to 
seeing  the  deceased  write  on  a  paper,  and  to  their  signing  such  paper,  bat  they  would  not 
swear  to  what  h^  wrote  being  his  name,  nor  to  the  name  of  the  deceased  being  on  the  wil 

1  16  Jar.  1144. 
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when  they  so  sabscribed.  They  identified  the  paper  sabscribed  by  them,  on  which  was 
the  signature  of  the  deceased.  The  attestation  clause  was  full,  and  the  deceased  knew  the 
requisites  of  execution :  — 

Eeldf  that,  on  the  evidence,  the  will  was  entitled  to  probate. 

John  Elton  Hall  wrote  a  will  on  one  side  of  a  sheet  of  paper, 
appointing  executors  and  disposing  of  the  whole  of  his  propgi;y,  end- 
ing with  a  formal  testimonium  clause,  followed  by  an  aTOstation 
*  clause  in  these  words  —  "  Signed  by  the  testator,  John  Elton  Hall,  as 
and  for  his  last  will  and  testament,  in  the  presence  of  us,  who,  at  his 
request,  in  his  sight  and  presence,  and  in  the  sight  and  presence  of 
each  other  of  us,  have  hereunto  set  our  names  as  witnesses."  The 
signature  of  the  deceased  was  opposite  the  bracket  to  the  attestation 
clause,  and  the  names  of  two  witnesses  were  under  the  attestation 
clause.  It  appeared  that  the  deceased  had  been  for  some  time  in  a 
solicitor's  office,  and  that  on  the  day  when  the  will  was  executed  he 
was  ill  and  in  bed  ;  that  he  afterwards  sailed  for  New  South  Wales, 
and  died  on  the  passage.  Three  witnesses  were  examined  on  the 
allegation  propounding  the  wilL  They  deposed  to  the  deceased  hav- 
ing called  them  into  his  room  to  witness  a  paper,  to  his  observation 
that  there  must  be  two  witnesses  to  that  paper,  to  their  seeing  him  write 
something  on  the  paper,  two  of  them  signing  a  paper  after  he  had  so 
written  thereon ;  and  f  hey  identified  the  will  as  the  paper  signed  by 
them,  but  they  would  not,  on  cross-examination,  swear  that  when 
they  saw  the  deceased  write,  he,  in  fact,  wrote  his  name  to  and  signed 
the  will,  nor  that  they  saw  bis  name  in  the  will  when  they  subscribed 
it.  They  were  examine  upwards  of  two  years  after  the  execution 
of  the  will. 

Jenner  and  Deane,  for  the  executors,  relied  upon  the  evidence  as 
sufficient  to  support  the  will,  particularly  looking  to  the  presumptions 
furnished  by  the  testator's  knowledge  of  what  was  required,  and  the 
wording  of  the  attestation  clause.  They  referred  to  White  v.  The 
Trustees  of  the  British  Museum^  6  Bing.  310,  and  Hudson  v.  Parker ^ 
1  Robert  14.  Ilott  v.  Genge^  3  Curt  160,  was  clearly  distinguished 
from  the  present  case,  for  there  the  witnesses  who  subscribed  their 
names  saw  no  writing  at  all,  and  their  impression  was,  that  the  de- 
ceased did  not  sign  the  will  in  their  presence ;  the  contrary  being  the 
case  here; 

Harding'  and  TwisSj  contra.  Whatever  may  have  been  done  by 
the  deceased  in  the  presence  of  the  witnesses,  they  were  merely  pre- 
sent bodily,  and  not  mentally ;  they  were  not  cognizant  of  what  he 
did,  and  so  they  cannot  now  depose  that  the  will  was  signed  when 
they  subscribed  it ;  they  are  not,  consequently,  able  to  support  the 
execution  in  the  manner  required  by  the  law,  and  pointed  out  in  Hud' 
son  V.  Parker^  1  Robert  24,  since,  to  use  the  words  in  p.  25  of  that 
case,  the  signature  here  is  not  proved  to  have  been  existent  or  seen  at 
the  time.  • 

•i 

Dr.  LusHiNGTON.     The  deceased  in  this  case  is  John  Elton  Hall, 
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and  the  question  for  the  decision  of  the  court  is,  whether  a  will,  bear- 
ing date  the  16th  April,  1849,  is  entitled  to  probate  or  not  The  ob- 
jection to  probate  of  this  wlU  is,  that  it  was  not  executed  according 
to  the  provisions  of  the  Wills  Act ;  and  no  doubt,  if  that  objection  is 
sustained  by  the  evidence,  it  must  prevail,  however  clear  the  testator's 
intention  may  be,  and  however  undoubted  the  fact  of  the  execution 
of  the  will ;  if  informal,  it  cannot  avaiL  I  have  ever  been  of  opinion 
that  no  court  of  law  —  and  such  is  a  court  of  probate — bas  any 
other  duty  than  to  construe  the  statutes  of  this  realm  according  to 
the  ordinary  rules  of  construction,  and  that,  without  any  regard  to  the 
consequences,  if  once  satisfied  that  they  are  the  legitimate  result  of 
a  true  construction  of  the  statutes,  the  consequences  and  the  results 
therefrom  belong  to  the  proper  province  of  the  legislature,  and  not  to 
a  court  of  law.  I  hope  that  so  far  as  I  have  had  to  deal  with  the  in- 
terpretation of  this  act,  I  have  always  adhered  to  this  principle.,  and 
it  is  my  wish  to  do  so  now.  But  the  interpretation  of  an  act  of  par- 
liament, and  the  effect  td  be  given  to ''the  evidence  in  a  cause,  are 
totally  different  considerations.  These  two  questions  ought  always 
to  be  kept  separate  and  distinct  In  construing  an  act  of  parliament, 
I  am  to  declare  what  the  requisites  of  the  law  are ;  in  construing  the 
Wills  Act,  to  say  what  the  law  requires  to  render  the  execution  of  a 
will  valid,  and  entitle  it  to  probate.  In  so  doing  I  am  confined  to  the 
words  of  the  act.  No  extrinsic  considerations  ought  to  have  the 
slightest  weight.  In  considering  the  evidence,  it  is  my  duty  to  look 
to  all  the  witnesses  have  sworn,  and  to  weigh  the  whole  probabilities 
of  the  case,  and  thence  to  ascertain  the  statA)f  facts  to  which  a  given 
construction  of  the  law  is  to  be  applied.  It  is  obvious  that  this  proposi- 
tion, though  I  believe  undoubtedly  true,  necessarily  embraces  a  wide 
range  —  the  character  of  the  witnesses,  the  length  of  time  which  has 
elapsed  since  the  transaction  took  place,  and  the  nature  of  the  facts 
to  which  they  depose,  whether  they  are  facts  likely  to  make  an  im- 
pression on  their  minds  or  not.  To  this  is  to  be  added,  whether  the 
case  admits  of  the  application  of  the  principle,  or  the  presumption 
omnia  rite  esse  acta^  or  not  Now,  let  us  see  how  this  present  case 
stands.  The  deceased  was  a  person  somewhat  acquainted  with  the 
law,  and  therefore  it  is  a  rational  and  legal  presumption  that  he  in- 
tended to  execute  his  will  in  conformity  with  the  law.  The  presump- 
tion is  strengthened  by  the  fact  that  the  attestation  clause  is  strictly 
regular  and  formal.  If  the  execution  be  deficient  in  legality,  such 
deficiency  is  contrary  to  the  intention  of  the  testator,  who  had  ade- 
quate knowledge  of  the  requisites  of  the  law,  and  declared  by  the 
instrument  itself.  Certainly  this  is  a  case  in  which  it  may  be  truly 
said,  omnia  prcesumenda  rile  esse  acta.  The  objection  raised  is,  that 
the  signature  was  not  made  in  the  presence  of  the  witnesses,  or  ac- 
knowledged as  the  9th  section  of  the  act  requires — that  it  was  not 
and  could  not  be  duly  attested,  if  the  evidence  of  the  witnesses  is 
to  be  trusted.  The  first  step  in  this  investigation  b  to  solve,  by  refer- 
ence to  the  evidence,  wlten  and  how  the  signature  was  made — whe- 
ther there  is  proof  of  its  having  been  made  before  the  witnesses,  and 
before  they  signed,  and  whether  the  witnesses  were  cognizant  of  the 


Digitized  by 


Google 


ECCLESIASTICAL  COURTS,  1852.  599 

Thompson  v.  Hall. 

facts,  dr  merely  corporally  present.  And  here  it  may  be  fitting  to  ob- 
serve, that  three  witnesses  have  been  examined,  of  the  ages  of  nine- 
teen, eighteen,  and  sixteen,  at  the  time  of  the  transaction,  and  exa- 
mined two  years  and  two  months  after  it.  What  is  rationally  to  be 
expected  from  such  witnesses  ?  I  apprehend  nothing  more  than  a 
general  statement  of  the  circumstances  occurring ;  that  you  cannot  re- 
quire a  minute  statement  of  facts,  which,  however  important  in  them- 
selves, were  not  calculated  to  make  much  impression  on  their  minds. 
The  writing  on  the  paper  in  the  actual  presence  of  all  three  is  proved. 
What  was  written  ?  They  will  not  swear  that  they  saw  the  deceased 
write  his  name,  but  that  they  saw  him  write  something.  What  is 
the  probability  from  all  these  facts  ?  —  a  skilled  testator  writing,  and 
occupied  in  so  writing  the  just  time  to  write  his  own  name,  and  fol- 
lowed by  attestation.  The  name  now  appearing  as  it  does  on  the 
wMl,  would  it  not  be  contrary  to  all  probability  to  suppose  that  any 
thing  was  written  but  the  name,  or  that  the  name  was  not  there  and 
written  before  ?  But  it  has  been  argued  that  all  this  may  be  true, 
but  that  as  the  witnesses  did  not  see  the  testator  write  his  name  so 
as  to  swear  they  saw  the  letters  made  —  that  though  corporally  pre- 
sent, they  could  not,  in  the  proper  meaning  of  the  word,  attest  the 
signature.  I  think  that  this  argun^ent,  even  if  well  founded  in  law, 
is  totally  opposed  to  the  real  state  of  facts,  as,  I  think,  they  must  be 
collected  from  the  evidence.  Now,  suppose  you  were  to  ask  an  attor- 
ney or  his  clerk  if  they  saw  the  testator  sign ;  they  would  answer 
"  Yes."  If  asked  how  they  came  to  remember  such  fact,  the  answer 
in  all  probability  would  be,  that  they  believe  so  because  they  are  accus- 
tomed to  be  careful  in  the  execution  of  wills.  Then  ask  the  next 
question,  "  Are  you  sure  you  saw  the  testator  make  the  very  letters 
which  form  his  name  ?  "  would  not  the  answer  be,  "  I  saw  him  write 
letters  on  the  will,  and  then  I  attested  it."  Put  a  further  question, 
"  Were  you  not  at  the  foot  of  the  bed,  and  can  you  swear  that,  as 
the  letters  would  be  backwards  as  you  stood,  you  saw  all  the  letters  ?  " 
who,  after  the  expiration  of  two  years,  would  be  able  to  give  a  posi- 
tive afl^mative  ?  Can  any  court  expect  it  of  these  young  men  ?  I 
am  satisfied  that  the  evidence  is  sufficient  in  this  case,  that  the  wit- 
nesses had  the  ordinary  knowledge  that  witnesses  have  of  the  signa- 
ture made  by  the  testator,  and  that  it  was  made  in  their  presence  and 
with  their  knowledge.  I  think  that  these  are  the  fair  deductions  from 
their  evidence ;  but  even  if  this  were  not  sufficient,  I  am  of  opinion 
that  I  should,  in  the  circumstances  of  this  case,  be  bound  to  supply 
the  deficiency  by  attributing  it  to  want  of  memory.  I  disturb  no 
case  or  decision.  I  have  given  my  reasons  for  my  judgment;  but  if 
I  look  for  authority,  Newton  v.  Oarkj  2  Curt  320,  will  fully  support 
my  judgment. 
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In  the  Groods  of  J.  M.  BoschettL 

PBEROGATIVE  COUBT. 
In  the  Goods  of  J.  M.  Boscuetti.^ 

Aogust  5,  1852. 

Practice  —  Incapacity  of  Executor  —  Administration. 

The  residuary  clause  in  a  will  was  altered  by  striking  oat  the  words  "  to  A.  in  trust,"  and 
sabstitnting  "  to  B."  A.  was  named  executor.  Administration  witii  the  will  as  altered 
annexed  granted  to  B.,  as  interested  in  the  residae,  A.  bein^  incapable  of  acting,  and  pro- 
ceedings being  taken  in  chancery  to  ascertain  the  construction  of  the  residuary  daose. 

J.  M.  B.  died,  domiciled  at  Gibraltar ;  of  his  will  he  had  appoint 
R.  A.  and  A.  S.,  since  deceased,  and  J.  P.,  executors.  Subsequently 
he  altered  the  residuary  devise  and  bequest  to  the  trustees  and  exe- 
cutors by  striking  out  the  words  "  the  said  R.  A,  A.  S.,  and  J.  P.,  and 
to  their  heirs,  administrator^,  and  assigns  forever,  upon  the  several 
trusts,  nevertheless,  and  for  the  ends,  iixtents,  and  purposes,  hereinafter 
expressed  and  declared,"  and  interlining  in  their  stead  the  words  "  my 
daughter  J.  F.  B."  Probate  of  the  will  as  originally  executed  was 
granted  by  the  court  of  Gibraltar  to  the ^ three  executors;  but  that 
sentence  was  appealed  from  by  the  daughter  J.  F,  B.,  and  the  judicial 
committee  of  the  privy  counciF  ordered  that  grant  to  be  revoked,  and 
a  new  probate,  with  the  alterations,  was  thereupon  granted  to  J.  P., 
who  was  the  surviving  executor.  In  1851,  J.  F.  B.  being  about  to 
file  a  bill  in  chancery  against  certain  persons,  with  a  view  of  dete^ 
mining  the  eiSect  of  these  alterations,  administration,  limited  to  sub- 
stitute such  proceedings,  was  granted  by  this  court  to  C.  J.  C,  as  the 
nominee  of  J.  F.  B. ;  and  on  that  cause  coming  on  for  hearing  before 
the  Master  of  the  Rolls,  he  was  pleased  to  order  the  matter  to  stand 
over,  in  order  that  a  general  representative  of  the  testator  might  be 
constituted.  Accordingly  a  requisition  issued  to  swear  J.  P.,  resident 
at  Gibraltar,  as  surviving  executor,  but  he  was  too  ill  to  be  sworn. 

Addams  moved  the  court  to  rescind  the  decree  granting  probate  to 
J.  P.  and  to  direct  a  decree  to  issue,  with  intimation,  citing  J.  P.  to 
accept  or  refuse  probate,  or  show  cause  why  administration  with  the 
will  annexed  should  not  be  granted  to  J.  F.  B.,  as  interested  in  the 
residue.  He  referred  to  Wms.  Exors.  405, 3d  ed.,  and  the  cases  there 
cited. 

Sir  J.  DoDsoN  granted  the  motion  as  prayed. 


1 16  Jur.  894. 
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q:^  In  this  Index  the  cases  in  the  Ecclesiastical  Conrts  are  denoted  by  the  abbreyiation  (Ecc.)  - 
'     all  other  cases  are  at  Common  Law. 


Cnmmnii  Km,  tU. 


ABANDONMENT. 

1.  Non-user,]  Whether  mere  non-user  of  a  right  amounts  to  an  abandonment  of  the 
mht,  will  depend  upon  the  circumstances  which  caused  the  non-user.  Ward  v. 
ffard,  41 3. 

2.  Intention,']  ^  Therefore,  where  the  use  of  an  inmiemorial  right  of  way  to  a  close, 
was  discontinued  because  the  occupiers  had  a  more  convenient  access  to  it  over 
another  close  in  their  occupation : — 

Held,  that  the  non-user  i^oroed  no  eyidence  of  an  intention  to  abandon  the  right  Jb. 


Of  Bin  of  Exchange.} 


ACCEPTANCE. 
See  Bill  of  Exchange. 


ACCEPTOR. 
Action  against — not  Discharged  by  Payment  by  DrawerJ] 
See  Bill  of  Exchanqb. 

ACCESSARY. 

SeeliABCENY. 

ACCORD  AND  SATISFACTION. 

Satisfaction  by  a  Stranger.']  To  an  action  in  indebitatus  assumpsit  for  work  and  labors, 
the  defendants  pleaded  that  the  debt  accrued  to  the  plaintiff  under  an  agreement, 
by  which  the  pudntiff  agreed  with  the  defendants  to  execute  certain  worl^  on  cer- 
tain terms,  set  out  ia  the  plea ;  that  the  plaintiff,  after  he  had  commenced  the  works, 
stopped  the  same  until  another  agreement  was  made  with  the  plaintiff  and  one  T.  P., 
set  out  in  the  plea,  and  by  which  the  plaintiff  agreed  with  the  said  T.  P.,  for 
certain  considerations,  to  finish  the  saia  works;  that  the  consideration  money, 
under  the  last  agreement,  was  paid,  and  that  the  plaintiff  accepted  the  same  from 
Uie  sud  T.  P.  in  full  performance  of  such  agreement ;  and  that  tne  {>laintiff  accepted 
the  lastnnentioned  agreement,  and  the  performance  there<^  by  the  said  T.  P.,  La  satis- 
faction and  discharge  of  the  said  agreement  between  the  plaintiff  and  the  defendants :  — 

Held,  a  bad  plea  on  general  demurrer.    James  v.  Isaacs,  296. 


On  Contract  unexecuted,] 


ACTION. 


See  Contract. 

VOL.  XIV.  51 
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ACTION. 

EiglU  of —  in  lohanL] 

See  Joint-Stock  Company. 


ACTION  ON  THE  CASE. 

When  it  lies.']  A  lessor  may  sue  in  case  for  injury  to  his  reversion,  though  the  injmy 
is  the  working  a  mine,  contrary  to  the  terms  of  the  lessee's  covenant,  and  for  the 
committing  of  which  an  action  on  the  cgvenant  would  lie.    Marker  v.  Kenrick^  3^ 

ADMINISTRATION. 

Incapacity  of  Executor.]  The  readuary 'clause  in  a  will  was  altered  by  striking  ont 
the  words  <^  to  A  in  trust,"  and  substituting  **  to  B."  A.  was  named  executor.  Ad- 
ministration with  the  will  as  altered  annexed  granted  to  B.,  as  interested  in  the  resi- 
due, A  being  incapable  of  acting,  and  proceedings  being  taken  in  chancery  to 
ascertain  the  construction  of  the  residuary  clause.  £i  the^ods,of  jBoscA^ttt,  (Ecc.) 
600. 


ADULTERY. 
See  Pleading. 

AFFIDAVIT. 

Sworn  to  before  Attorney.']  An  affidavit  cannot  be  used  in  support  of  an  appHcadon  to 
the  court,  if  it  be  sworn  before  a  commissioner  who  is  acting  in  the  matter  as  attor- 
ney of  the  applicant,  though  there  be  no  abtion  pending  and  no  attorney  on  ^ 
record.     Gray^  in  re,  S6. 

See  Inspection  op  Documents.    Practice. 


AGENT. 
See  DiSTBBsa.    Principal  and  Aqent.    Ships  and  Shipping. 

AGREEMENT. 

See  Railways.    Stamp. 
Illegal] 

See  Railways. 

'ALEHOUSE  ACT. 

Penalty  to  whom.']  A  penalty  imposed  under  the  Alehouse  Act,  by  justices  for  a 
borouffh  which  has  a  commission  of  the  peace,  but  no  Court  of  Quarter  Sessions,  is 
payable  to  the  treasurer  of  the  county  in  which  such  ly>rough  is  situate,  and  not  to 
the  treasurer  of  the  borough  on  account  of  the  borough  fund :  — 

Heldy  that  the  defendant  was  properly  convicted  upon  an  indictment  for  neglecting 
and  refusing  to  pay  over  one  moiety  of  a  fine  imposed  under  the  9  Gea  4,  c  61,  to 
the  treasurer  of  the  county  of  N.    Regina  v.  Date,  6^2. 
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AMENDMENT. 

1.  Ejectment']  The  declaration  in  ejectment  stated  a  joint  demise  bj  H.,  and  M  his 
wife.    Prodf  that  H.  was  devisee  in  trust  for  the  sole  use  of  M :  — 

'  Held,  that  the  judge  had  no  power  under  the  3  &  4  WilL  4,  c.  42,  s.  23,  to  amend  the 
record  by  striking  out  the  name  of  M  in  the  demise.     Wilton  v.  Beckf  256. 

2.  Variance."]  Senible,  (per  Maule,  J.)  That  the  Tariance  was  in  a  particular  mate- 
rial to  the  merits,    lb, 

ANNUITY. 

Recovery  of  Money  paid.]  E.  H.  L.,  who  resided  at  Sydney,  New  South  Wales,  be- 
ing entiUed  to  an  annuitjr  for  his  life,  assigned  it,  in  1849,  to  certain  trustees,  to 
dispose  of  it  for  his  benefit  The  jJamtiff  entered  into  a  correspondence,  by  letter, 
witn  the  trustees,  upon  the  subject  of  the  purchase,  and  &om  the  various  letters 
which  passed  between  the  parties,  it  appeai«d  that  the  terms  of  the  purchase  were 
not  finally  determined  upon  and  settl^  until  the  28th  of  February,  1849.  Upon 
the  6th  of  that  month,  the  annuitant  died.  The  purchase-money  was  paid  b^  the 
plaintiff,  in  ignorance  of  the  &ct,  and  was  ultimately  received  by  the  executnx  of 
the  deceased. 

Held,  that,  as  at  the  time  of  the  purchase  of  the  annuity  it  had  ceased  to  exist,  the  plain- 
tiff was  entitled  to  recover  back  the  whole  of  the  purchase-money  horn  the  execu- 
trix, on  the  ground  that  the  money  had  been  paid  without  consideration.  Strickland 
▼.  Turner,  471. 

See  Contract. 


APPEAL. 

To  the  nou9£  of  Lords.]  A  plea  which  does  not  merely  raise  an  objection  to  a  par- 
ticular form  of  proceeding,  leaving  i^  to  the  plaintiff  to  proceed  in  a  different  form  at 
another  time,  but  which,  if  allowed,  entirely  bars  the  plaintiff  fix)m  his  remedy,  is  a 
peremptory  and  not  a  dilatory  plea,  within  the  6  Grea  4,  c.  120,  s.  5,  and  a  decree 
thereon  may  be  subject  of  appeal  to  the  house  of  lords.   Geils  v.  Qeils,  1. 

2.  Dilatory  Defence.]  A  Scotchman  was  married  in  England  to  an  Englishwoman, 
and  then  retumea  to  Scotland,  where  he  was  domiciled.  Some  years  afterwaids, 
tiie  wife  quitted  Scotland,  and  returned  to  England,  where  she  lived  separate  from 
her  husband.  He  came  to  England,  and  instituted  proceedii^  in  the  Arches  Court 
for  a  restitution  of  conjugal  rights.  The  wife,  in  her  responsive  allegations,  charged 
him  with  adultery,  ana  on  that  charge  prayed  for  a  divorbe  a  mensa  et  thoro.  Juo^- 
ment  was  given  in  her  favor.  The  nusband  returned  to  Scotland,  where  the  wife 
instituted  a  suit  for  a  divorce  a  vinculo.  The  husband  pleaded  the  proceedings  in 
the  Arches  Court  as  a  bar  to  further  proceedings  in  Scotland : — 

Held,  that  this  plea  raised  a  peremptoiT*  or  substantial  defence,  and  that  a  judgment 
thereon  might  be  made  the  subject  of  appeal  to  thb  house,    lb. 

See  Pbactice. 


APPEARANCE. 
See  Practice. 

APPORTIONMENT. 
See  Contract.    Condition  Precedent. 
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ARBITRATION. 

1.  Award —  Several  issues. "l  Where  matters  in  difference  in  a  canse  inrolying  sere- 
ral  issues  are  referred  to  arbitration,  the  costs  of  the  cause  to  abide  the  eyent,  t]» 
award  is  good  notwithstanding  there  is  no  specific  finding  on  each  issue,  if  it  j^ppeu 
by  necessary  intendment  that  the  arbitrator  has  ^disposed  (^all  the  issues  :  — 

2.  Semble,  that  it  is  otherwise,  where  the  reference  is  of  the  cause  and  alao  matten  ia 
difference.    Humphreys  v.  Pearce,  495. 

3.  Award."]  Agreement  that  arbitrator  should  award  a  money  compensation  for  tibe 
damage,  or  instead  thereof  actual  repairs  of  the  damage  done.  NewbM  t.  Hu 
East  Lancashire  Railway  Company^  508. 

See  Fbiendly  Society  Act. 


ARREST. 

Atiometfs  Clerk — Privilege.']  The  managing  clerk  of  an  attorney  is  not  pmflqjed 
from  arrest  while  going  to  attend  before  a  judge  at  chambers,  on  buaness  of  ha 
master.    Phillips  y.  Pound,  523. 

Right  of  Officer  to  Arrest.] 

See  Trespass. 

ARREST  OF  JUDGMENT. 

See  Indictment. 


ASSESSMENT. 
See  Rates. 


ASSESSMENTS. 

Liability  of  Shareholders  for.] 

See  Joint-Stock  Compant. 


ASSESSORS'  NOTEa 
See  Practice. 


Of  a  Chose  in  Action.] 

Right  of  to  bring  Actions.] 
Rights  of] 


ASSIGNMENT. 
See  Legacy. 

ASSIGNEES. 

See  Bankkuptcy. 

See  Insolvent. 


ASSUMPSIT. 

1.  Money  Lent — Insolvent  Bank,]    M.  W.  dei>osited  certain  country  bank  notes,  paja- 
ble  in  London,  representing  SOL  in  Talue,  with  a  buddng  company,  and  received  the 
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following  memorandum,  signed  by  the  manager :  —  "  Received  of  M.  W.  80/.,  for 
which  we  are  accountable.  80/.,  at  SL  per  cent  interest,  with  fourteen  days  notice." 
The  notes  were  sent  on  the  same  evening  by  post  to  the  London  agents  of  the  bank- 
ing company,  and  presented  on  the  next  day,  and  refused  payment  They  were 
transmitted  by  that  night's  post  to  the  banking  company,  who  on  the  following  day 
gave  notice  of  dishonor  to  M.  W.,  and  tendered  to  hmi  the  notes,  which  he  rerased. 
It  turned  out  that  the  bank  which  had  issued  the  notes  had  stopped  payment  upon 
the  day  when  M.  W.  made  the  deposit  with  the  banking  company,  but  that  neitner 
M.  W.  nor  the  banking  company  were  then  aware  of  this. 
Heldf  that  under  the  above  circumstances,  M.  W.  could  not  maintain  an  action,  either 
fpr  money  lent  or  for  money  had  and  received,  agiunst  the  banking  company.  Tim- 
mis  V.  Gibbins,  64. 

2.  To  recover  Money  PaidJ] 

See  Annuity. 

3.  To  recover  Money  Paid."^  E.  H.  L.,  who  resided  at  Sydney,  New  South  Wales, 
being  entitled  to  an  annmty  for  his  life,  assigned  it,  in  1847,  to  certain  trustees,  to  dis- 
pose of  it  for  his  benefit  The  plaintiff  entered  into  a  correspondence,  by  letter, 
with  the  trustees  upon  the  subject  of  the  purchase,  and  from  the  various  letters 
which  passed  between  the  parties,  it  appeared  that  the  terms  of  the  purchase  were 
not  finally  determined  upon  and  settled  until  the  28th  of  February,  1849.  Upon 
the  6th  of  that  month,  the  annuitant  died.  The  purchase-money  was  paid  by  the 
plaintiff,  in  ignorance  of  the  £Ekct,  and  was  ultimately  received  by  the  executnx  of 
the  deceased :  — 

Heldy  that,  as  at  the  time  of  the  purchase  of  the  annuity  it  had  ceased  to  exist,  the  plain- 
tiff was  entitled  to  recover  back  the  whole  of  the  purchase-money  from  the  execu- 
trix, on  the  groimd  that  the  money  had  been  paid  without  consideration.  Strickland 
V.  Turner^  471. 

See  Frauds,  Statute  of.    Stoppage  in  Transitu. 

ATTESTATION. 
To  a  WiU.] 

See  Will. 


AUDITOR. 

Overseer's  Account  J\  The  auditor  of  the  accounts  of  overseers  disallowed  a  sum  which 
was  part  of  the  costs  of  defending  an  appeal  by  a  railway  company  against  a  poor-rate 
to  which  the  company  were  assessed,  and  stated  the  following  reasons  for  his  disallow- 
ance :  "  First,  that  the  overseers  ought,  prior  to  incurring  those  expenses,  to  have 
sununoned  a  vestry,  and  taken  the  opinion  of  the  inhabitants  as  to  the  propriety  of 
doing  so.  Secondly,  that  after  the  qu^urter  sessions  had  reduced  the  assessments,  subject 
to  a  case,  the  overseeirs  ought  to  have  summoned  a  vestry,  and  taken  the  opinion  c^ 
the  inhabitants  on  the  propriety  of  proceeding  with  the  case."  On  the  bringing  up 
of  the  disallowance  of  the  auditor,  under  sect  85  of  stat  7  &  8  Vict  c.  101  :-— 

Held,  that  the  overseers  having  acted  hondjidey  and  not  improvidently,  both  in  con- 
tes^g  the  appeal  and  in  absmdoning  the  case  reserved,  the  disallowance  was  wrong. 
Regina  v.  Street,  172. 


AVERAGE. 
See  Ships  and  Shipping. 

AVOWRY. 

See  Replevin. 
51- 
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AWARD. 
See  Arbitbation. 

BAGGAGE. 
See  CommoN'Cabriers. 

BAIL. 

Special  Bail  by  Executors,^  The  general  rule  that,  where  an  action  against  an  execu- 
tor 18  removed  fix)m  an  inferior  court,  the  defendant  is  not  bound  to  put  in  special 
bail,  does  not  extend  to  the  case  of  an  inferior  court,  where  a  custom  of  foreign 
attachment  exists,  which  can  only  be  dissolved  on  putting  in  special  bsuL  Bastme  i. 
Gant^  32. 

See  Recognizance. 

BAILMENT. 
See  Common-Cabriers. 

BANKRUPTS. 

1.  Bills  of  Exchange,']  To  assumpsit  on  bills  of  exchange,  the  defendants  pkaded, 
that,  being  joint  traaers,  by  deed  under  the  12  &  13  Vict  c.  106,  s.  224,  they  assigned 
their  joint  property  to  IVL,  who  undertook  to  pay  their  jdnt  creditors  75. 6<L  in  tJie 
pound ;  that  six  sevenths  of  the  creditors  accepted  and  executed  the  deed,  and  &e 
defendants  were  thereby  released  from  the  plamtiff's  claim.  The  plaintifis  replied, 
afler  setting  out  the  deed  on  oyer,  that  each  of  the  defendants  had  separate  property. 
The  replication  was  held  good,  on  the  authori^  of  Tetley  v.  Taylor^  21  Law  J.  Rq>. 
(n.  8.)  Q.  B.  346 ;  8.  c.  12  Eng.  Rep.  469.    Fisher  v.  BeU,  245. 

2.  Trover  by  the  Assignee."]  A  bankrupt,  previously  to  his  bankruptcy,  deposited  tim- 
ber with  the  defendants,  who  were  wharfingers,  to  be  kept  at  tneir  wharf,  and  de- 
livered on  payment  of  the  whar&ge.  On  me  7th  of  February,  1848,  a  Jiat  issued 
against  him,  and  the  plaintifi*,  Cannan,  was  appointed  official  assignee.  The  bank- 
rupt, after  the  Jlatj  sold  the  timber,  and  between  September,  1^8,  and  January, 
1849,  it  was  delivered  to  the  purchaser  by  the  defendaiuts,  who  had  no  notice  of  the 
bankruptcv.  In  February,  1849,  the  other  plaintiffs  were  appointed  trade  assignees. 
In  trover  by  the  official  and  other  assignees,  held,  first,  that  the  defendants  were 
not  liable  for  the  value  of  the  timber,  being  protected  by  the  6  Greo.4,  c.  16,  s.  84. 
Cannan  v.  The  South  Eastern  Railway  Companyy  384. 

3.  Fiat  —  Not  NoticeJ]  Secondly,  that  the  issuing  of  the^<rf  was  not  notice  to  all  the 
world  of  its  issuing,  the  fiat  not  standing  on  the  same  footing  as  the  old  commisson 
of  bankruptcy,    lb, 

4.  Goods  of  Bankrupt,']  The  words,  in  the  84th  section,  "  goods  belonging  to  any 
bankrupt,''  mean  goods  which  belonged  to  the  bankrupt  at  the  time  they  were  de- 
posited in  the  possession  or  custody  of  the  person  delivering  them,  and  which 
would  have  continued  to  be  his  property  unless  an  act  of  bankruptcy  had  occurred. 

• 

5.  Variance.]  Qticere,  whether  there  was  a  variance  between  the  declaration  and 
the  facts  stated,  on  the  ^und  that  the  official  assignee  vras  to  be  considered  as 
idone  possessed  of  the  timber  at  the  tim^of  the  conversion  and  not  the  trade  as- 
signees.   Jb, 

6.  Discharqe  in  Bankruptcy.]  To  an  action  by  the  indorsee  of  a  bill  of  exchange 
against  the  acceptor,  the  defendant  pleaded  that,  being  a  trader,  he  presented  a 
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petition  to  the  Bankruptcy  Court,  under  the  12  &  13  Vict  c.  106,  which  court 
appointed  a  private  sitting,  and  that  fourteen  days  before  such  sitting  written  notice 
was  given  to  every  person  whom  the  defendant  then  knew  to  be  his  creditor,  or 
whom  he  had  any  means  of  knowing  to  be  his  creditCHr,  and  amongst  others  to  the 
drawer  of  the  bill  of  exchange,  and  that  he  did  not,  at  the  time  of  giving  such  no- 
tices, nor  did  the  Bankruptcy  Court,  or  the  official  assignee,  know  3iat  toe  drawer 
had  indorsed  the  bill,  or  was  not  the  holder,  or  who  was  the  holder,  or  the  address 
of  such  holder ;  that  the  defendant  filed  an  account  of  his  debts,  wherein  he  set 
forth  a  proposal  to  pay  his  creditors  7^.  6d.  in  the  pound ;  that  at  such  private  sitting 
of  the  Bankruptcy  Court,  the  requisite  number  of  creditors  proved  their  debts  and 
assented  to  the  defendant's  proposal ;  that  the  Bankruptcy  Court  proposed  another 
sitting,  of  which  the  plaintin  had  notice ;  that  at  such  second  meeting  the  requisite 
number  of  creditors  proved  their  debts,  and  agreed  to  accept  the  defendant's  propo- 
sal ;  that  the  Court  of  Bankruptcy  then  confinned  the  proposal  and  agreement,  and 
afterwards  gave  the  defendant  a  certificate  in  the  form  m  schedule  A :  — 
Heldf  first,  that  the  plea  was  bad  in  not  averring  that  the  resolution  and  agreement 
had  been  carried  fully  into  efiect,  and  itie  cr^tors  satisfied  pursuant  to  the  221st 
section  of  the  12  &  13  Tict  c.  106.    Alcard  v.  Wesson,  860.  c 

7.  Secondly,  dubitante  Mabtin,  B.,  that  the  plaintiff  was  not  barred  as  to  his  debt, 
seeing  that  he  had  not  had  notice  of  the  first  sitting.    1  b. 

8.  Qucere^  whether  any  of  the  creditors  are  boimd  by  the  certificate  unless  notice  of 
the  previous  meetings  be  given  to  all  of  them,    lb, 

9.  What  Debts  discharged — Contingent  Zddbiliiy.']  The  defendant  executed  a  bond, 
whereby  he  became  liable  as  a  surety  to  pay  to  the  plaintiff  such  costs  as  the  plain- 
tiff should  in  due  course  of  law  be  liable  to  pay,  in  case  a  verdict  should  pass  for 
certain  defendants  in  an  action  of  scire  facias;  wherein  the  now  plaintiff  sued  as  a 
nominal  party.  The  action  on  the  scire  facias  was  tried,  at  the  spring  assizes  in 
1848,  and  a  verdict  was  found  for  the  then  defendants;  after  which,  m  Easter  term, 
a  rule  nisi  for  a  new  trial  was  obtained.  In  November  following,  the  defendant  in 
the  present  action  became  a  bankrupt  In  Hilary  term,  1849,  3ie  rule  for  a  new 
trial  was  discharged.  In  May,  the  defendant  obtained  his  certificate,  and  in  August, 
the  costs  in  the  action  on  the  scire  facias  were  taxed,  and  final  judgment  signed 
against  the  now  plaintiff :  — 

HeS^  that  the  plaintiff's  claim  was  not  barred  by  the  defendant's  certificate,  the  debt 
not  being,  a  contingent  debt  within  the  6  Geo.  4,  c.  16,  s.  56,  but  only  a  contingent 
liability.    Hankin  y.  BenneU,  ^03. 

10.  Mortgage^  Where  a  trader  asagns  part  of  his  property,  by  waj  of  mortgage,  the 
question  under  the  bankrupt  laws  is  not  whetierputting  tne  deed  in  force  wul  put  an 
end  to  his  business,  but  whether  it  will  make  hun  insolvent     Young  v.  Waua,  462. 

11.  Act  of  Bankruptcy,']  A  manu&cturer  assigned  all  his  machinery,  by  way  of  mort- 
gage, to  secure  tne  amount  of  certain  bills  (&awn  by  him  and  accepted  by  the  con- 
signees of  his  goods,  which  had  been  discounted  by  the  mortgagee,  and  also  of  such 
o&er  bills  as  should  from  time  to  time  be  (fiscounted  in  like  manner.  The  mortga- 
gee was  empowered,  after  three  days'  notice  to  enter  and  take  possession  of  all  the 
machinery,  and,  after  a  sale  of  the  same,  to  pay  the  amount  of  tne  expenses  and  the 
bills  then  due  or  running,  and  to  pay  the  surplus  to  the  mortgagors.  At  the  time  of 
the  execution  of  this  deed,  the  machinery  was  worth  1,500/.,  and  the  mortgagor's 
property  consisted  (rf  goods,  1,100/.,  and  good  debts,  900/.,  while  his  whole  liabilities 
were,  2,900/. :  — 

Held,  that  this  deed  was  no  evidence  of  an  act  of  bankruptcy,  although,  had  it  been  acted 
upon,  the  mortgagor  could  not  have  carried  on  the  particular  business  in  which  he 
was  engaged.    lb, 

BANK  SHARES. 
Not  within  Statute  of  Mortmain,'] 

See  Mortmain. 
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BEER  LICENSE. 

Certiorari.']  A  license  for  the  sale  of  beer,  granted  bj  the  solicitor  of  excise,  without 
the  production  of  a  certificate  from  the  overseer,  required  bj"  8  &  4  Vict.  c.  €1,  s.  2, 
is  not  a  judicial  act  removable  into  this  court  by  certiorari,  Eegitta  y.  Overseers  rf 
Sal/ordj  146. 

BEQUEST. 
See  LxoAOT.    Mobtmaht.    Will. 


BIGAMY. 

Evidence  of  Marriage.] 

See  Makhtagb. 


BILL  OF  EXCHANGE. 

Acceptance  —  Evidence  of  Time  of."]  The  bare  production  of  a  bill  of  exchange,  with 
formal  proof  of  the  writing  to  the  acceptance,  laprimd  facie  evidence  that  the  bill 
was  accepted  during  its  currency,  2Uid  within  a  reasonable  time  of  the  date  it  bean, 
such  being  the  regular  and  usual  course  of  business.  YHiat  is  a  reasonaUe  time 
depends  on  the  reUtive  places  of  abode  of  the  parties  to  the  bilL  Roberts  v.  Betkdlj 
218. 

2.  Evidence  of  Infancy.]  Action  by  indorsee  against  acceptor  of  a  bill  at  four  months' 
date.  Pleas,  tliat  the  defendant  did  not  accept,  and  that  he  was  an  in&nt  when  he 
accepted.  Proof,  that  the  acceptance  to  the  bill  was  the  defisiidanf  s  writing,  that  he 
came  c^  age  one  day  before  the  maturity  of  the  bill,  and  resided  in  the  same  town 
as  the  drawer  and  indorser : — 

Held,  evidence  for  the  jury,  firom  which  they  might  infer  that  the  l^  was  accepted 
during  the  defendant^  minority,   lb. 

When  a  Payment."] 

See  Distress. 

8.  Payment  of  Debt,  toithout  Costs.]  In  an  action  by  an  indorsee  agsdnst  the  accom- 
modation acceptor  of  a  bill,  it  is  not  a  good  defence  to  th6  further  maintenance  that, 
after  action  brought,  the  drawer  pidd  the  amount  of  the  bill,  and  interest  to  the 
indorsee,  under  a  lud^e's  order  in  another  action  brought  by  the  indorsee  against  the 
drawer.    Randauy.  Moon,  243. 

What  a  Discharge  of] 

See  Bankrupts.   Payment.    Stoppaqb  m  Transitu. 


BILL  OF  LADING. 

Construction — Dangers  of  Roads.]  The  defendants  received  goods  at  Panama,  to 
be  carried  to  and  delivered  in  London, "  the  act  of  God,  the  queen's  enemies,  pirates, 
robbers,  fire,  accidents  from  machinery,  boilers,  and  steam,  the  dangers  of  the  seas, 
roads,  and  rivers  of  whatever  nature  or  kind  soever  excepted."  The  goods  were 
stolen  without'  violence,  when  in  the  course  of  transmission  from  SouUiampton  to 
London:  — 

Held,  that  this  was  not  a  loss  within  the  exception  either  of  ^  robbers  "  or  *<  dangers  of 
ibQ  roads,"  as  the  word  "  robbers "  meant  loss  by  violence,  and  "  dangers  of  the 
roads"  meant  either  dangers  of  roads  where  ships  ue  at  anchor,  or  such  dangers  on 
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land  as  more  immediately  occur  on  roads,  e.  g,  the  oyertuming  of  the  carriages.    Dt 
Eothschild  V.  The  Royal  Mail  Steam  Packet  Company,  826. 

See  Stoppage  in  Transitu. 


BILL  OF  SALE. 

See  Sale. 


BIRKENHEAD  DOCK& 

Liability  for  Poor  Rates,'] 

See  Rates. 


BOND. 
See  Fraud.    Recognizance. 

^  BOROUGIL 

0/  AsJUon-under-LyneJ] 

See  Rates. 

BRIDGES. 

Lidbility  of  County  to  Repair  J]  The  Isle  of  "Wight  is  a  division  of  the  county  of  South- 
ampton, but  has  no  separate  commission  of  the  peace.  Before  1842,  all  public 
brioges  in  the  Isle  of  W^ht  not  repairable  by  tenure  were  repaired  either  by  the 
tithings  in  which  they  were  situate,  or  by  rates  in  the  nature  of  county  rates,  levied 
on  all  the  parishes  m  the  island,  under  the  following  arrangement.  The  IsXe  of 
Wight,  having  been  assessed  to  the  general  county  rate,  and  appeals  against  such 
assessment  having  been  made,  in  1774  an  arrangement  was  maae,  b;^  an  order  of 
Quarter  Sessions,  and  by  consent,  fixing  certain  proportions  to  be  paid  by  the  pa- 
rishes in  the  Isle  of  Wight  towards  the  general  county  rate,  but  leaving  the  expense 
of  bridges  and  houses  of  correction  to  be  raised  by  a  local  rate ;  ^^  the  said  island 
being  adjudged  and  declared  not  to  be  liable  to  pay  to  the  county  bridg^e  rate,  or  to 
the  house  of  correction ;  the  Isle  of  Wight  agreemg  to  erect  and  maintain  houses  of 
correction  and  bridges  within  the  island  at  its  own  expense."  Accordingly,  from 
1 774,  the  practice  was  for  the  Quarter  Sessions  of  the  county,  on  the  application  of 
the  justices  for  the  Isle  of  Wight  division,  to  lay  a  rate,  in  the  nature  of  a  county 
rate,  on  every  parish  in  the  island,  for  the  repsur  of  the  bridges  and  bridewell  in  the 
island,  and  this  local  rate,  and  not  the  general  county  rate,  was  always  expended  in 
such  repairs.  In  1813,  a  local  act  of  parliament  passec^  by  which  commissioners 
were  appointed  for  managing  the  roads  and  highways  in  the  island,  and  'vfhich 
enacted  that  all  bridges,  «c.,  which  had,  previous  to  the  passing  of  the  act,  been 
repaired  by  any  tithings,  &c.,  should  for  the  future  be  repaired  in  the  same  manner 
and  by  such  ways  and  means  as  other  bridges,  usually  called  county  bridges,  within 
the  island,  had  been  accustomed  to  be  repaired :  — 

Held,  that  all  bridges  which,  at  the  time  when  the  local  act  passed,  were  repairable  by 
the  tithings,  were  thenceforward  repairable  by  the  county  generally ;  and  that  the 
conventional  mode  of  assessing  the  island  alone  to  a  rate  for  uie  repairs  of  its  bridges 
and  bridewell,  under  the  arrangement  of  1 774,  could  not  affect  the  legal  liabmty  of 
the  county,  or  be  any  answer  to  an  indictment  against  it  for  non  repair  of  such 
bridges.    Regina  v.  The  Inhabitants  of  Southampton,  116. 

2.  RebuUding  of  Bridge.']  A  bridge  in  the  Isle  of  Wight  was,  after  the  passing  of  the 
above  local  act  wholly  rebuilt  by  order  of  the  justices  for  the  island  division,  out  of 
the  island  rate  before  mentioned.  The  construction  of  the  new  hndce  was  materi- 
ally different  from,  and  it  stood  higher  up  the  stream  than,  the  former  bridge. 
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Kone  of  the  fonns  required  by  die  43  Gea  8,  c.  49,  were  obeenred  in  boildiiig  He 
new  bridge :  — 
Held,  that  me  county  remained  liable  to  repair  tlie  new  bridge.    lb. 

8.  Foot-Bridae,]  A  footrbridge,  formed  hy  three  planka,  aboat  nine  or  ten  feet  long, 
and  a  hand  lail^  which  caines  a  public  footpath  oyer  a  small  stream,  is  not  such  a 
bridge  as  the  county  is  bound  to  repair.    lo. 


BURGESS  LIST. 

Notice  of  Obfection,]  The  notice  of  objection  served  upon  a  burgess,  to  his  name 
being  retamed  on  the  list  of  burgesses,  should  contain  his  description  as  he  is  de- 
scribed on  the  burgess  list    Regina  y.  The  Mayor  of  HarwicK,  149. 


BURGLAEY. 

ImpUmenU  q/V]  Whether  an  implement  is  to  be  considered  an  instrument  of  house- 
breaking, within  Stat  14  &  15  Vict  c.  19,  s.  1,  must  depend  upon  the  purpose  fix 
which  the  person  chaiged  has  possession  of  it    Regina  y.  Oldham^  568. 

2.  Any  implement  that  may  be  used  for  the  purpose  of  housebreaking,  if  the  jury  fiid 
it  to  have  been  in  the  possession  of  the  person  charged  for  that  purpose,  at  the  time 
and  place  alleged,  is  an  implement  of  housebreaking  within  that  section,  although  it 
may  also  be  an  implement  which  is  used  in  the  ordinary  afiairs  of  life  for  lawfol 
purposes.    76. 

8.  Where,  therefore,  upon  the  trial  of  an  indictment  under  that  section,  the  eyidence 
was  that  the  prisoner  was  found  by  night,  and  without  lawful  excuse,  in  possession 
of  a  number  of  house-door  keys,  and  a  pair  of  pincers,  all  of  an  ordinary  descrip-' 
tion,  but  not  in  possession  of  any  of  the  particular  implements  of  houselneaking 
enumerated  in  the  section,  and  the  jury  found  that  the  prisoner  at  the  time  had  the 
keys  in  hb  possession  for  the  purpose  of  housebreaking :  — 

Held,  that  he  was  properly  conyicted  of  the  offence  thereby  created.    lb, 

Choses  in  Action,"]  The  prisoner  was  indicted  for  haying  burglarioudy  broken  and 
entered  the  house  of  theprosecutor,  in  the  night-time,  wi3i  intent  to  steal  the  "  goods 
and  chattels "  therein.  The  jury  found  that  he  broke  and  entered  the  house  with 
intent  to  steal  a  mortgage  deed :  — 

Held,  that  bein^  subsisting  securities  for  the  payment  of  money,  mortgage  deeds  are 
clioses  in  actum,  and  as  such,  were  improperly  described  in  the  indictment  as  goods 
and  chattels,  and  consequently,  that  the  conviction  was  wrong.  Regina  y.  PoveUj 
575. 


CALLa 

lAabiliiy  of  Shareholders,'] 

See  Joint-Stock  Compant. 


CARRIERS. 

See  Cobcmok-Cabriers. 
Conversion  Jy.] 

See  Trover. 

CASE. 
When  U  Ues.] 

See  Action  on  the  Case.    Trespass. 
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CASES  OVERRULED,  AFFIRMED,  EXLPAmED,  &c. 

Ayloffe  y.  Scrimpshire,  Carthew,  63 ;  s.  o.  Comberback,  128,  EzpUdned,    .        .  269 

Blakesley  v.  Smalhooodf  8  Q>  B.  Rep.  538,  approved, 74 

JB/y^v.  ^rcA&oW,Chitty'8  Pre.:  loosely  stated -"Maule,  J.,        .        .        .        .221 

Brooks  V.  ParsonSy  1  Dowling  &  Lowndes,  691,  overruled,       .        .        .        .  497 

DoWin^  v.flarmon,  8  Meeson  &  Welsby,  181,  afltaned, 832 

Fletcher  MarrUlier,  9  Adolphus  &  Ellis,  461,  the  report  of  questioned,    .        .  489 

Grange  v.  Trickett,  7  Eng.  Rep.  431,  affirmed, 77 

Harrison  v.  The  Great  Northern  Railway  Company y  8  Eng.  Rep.,  469,  affiimed,  189 

Herbert  v.  Sayer,  5  Queen's  Bench  Rep.  965,  affinned,        .        .        .        .        •  447 

Kinlyside  v.  Thornton,  2  Wm.  Black.  Rep.,  Ill,  affirmed,        ....  823 

Oliva  V.  Johnson,  5  Barnewall  &  Alderson,  908,  overruled,         ....  332 

Pttgh  v.  Kerr,  5  Meeson  &  Welsby,  164,  distinguished, 403 

Regina  v.  Gompertz,  9  Q.  B.  Rep.  824,  affirmed, 521 

iSe^'na  y.  Jl/atr^an,  8  Adolphus  &  Ellis,  496,  affirmed, 124 

Rex  v.  Shukard,  Russell  &  Ryan,  200,  explained, 556 

Skipman  v.  Thompson,  Willes,  R.  1^3,  explained, 74 

Stracey  v.  The  Bank  of  England,  6  Bingham,  754,  explained,     .        .        .        .  269 

TeUey  v.  Taylor,  12  Eng.  Rep.  469,  affirmed, 245 

Wankford  v.  Wank/ord,  1  Salkeld,  299,  explained, 269 

Webb  V.  The  London  and  Portsmouth  RaUtoay  Company,  5  Eng.  Rep.  151,  doubted,  64 

Wilmshurst  v.  Bowker,  7  Manning  &  Granger,  882,  affirmed,      ....  435 

CENTRAL  CRIMINAL  COURT. 

Removal  of^  Indictment  to.]  The  Central  Criminal  Court  Act,  4  &  5  Will.  4,  c.  36,  b. 
16,  provides  that  the  Court  of  Queen's  Bench,  or  the  commissioners  under  that  act, 
being  judges  of  the  superior  courts,  or  the  judges  of  the  Court  of  Bankruptcy,  or 
the  recorder  of  London,  may  issue  writs  of  certiorari  or  other  process  to  remove 
into  the  Central  Criminal  Court  indictments  found  at  the  sessions  for  London,  Mid- 
dlesex, &c.,  for  any  offences  cognizable  by  virtue  of  l^t  act :  — 

Held,  that  this  does  not  repeal  the  7  &  8  Greo.  4,  c.  29,  s.  53,  which  enacts  that  no  indictment 
for  obtaining  money,  so,  bv  &lse  pretences,  shall  be  removed  by  certiorari  into  the 
Court  of  Queen's  Bench ;  but  that  it  authorizes  the  several  jud^  there  specified  to 
issue  writs,  in  the  naturo  of  writs  of  certiorari,  to  remove  mdictments  for  any 
offences  there  cognizable  into  the  Central  Criminal  Court  fixun  the  sessions  there 
mentioned.    Regma  v.  SiU,  135. 


CERTIFICATE. 
See  Bankrupt. 

CERTIORARL 

See  Beer  License. 

See  Central  Criminal  Court.    Procedendo.    Recoonizance.    Sessions. 


When  it  is  AJlotoedJ] 


CHARGEABUJTY. 

Of  Paupers,'] 

See  Pauper. 

CHARTiR-PARTY. 
See  Ships  and  Smyrna. 
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CHOSE  m  ACTION. 

Bequest  of.'] 


Not  Goods  and  ChaUels.] 


Of  Attorney,'] 


See  Legact. 
See  BuBOLABT. 

CLERK. 
See  Abrest. 

CLERK  OF  THE  PEACE. 

1.  Duty  oC]  By  the  3  Geo.  4,  e.  46,  s.  2,  fines  imposed  at  qnarter  sesBioiis  are  to  be 
inserted  on  the  roll  by  the  clerk  of  the  peace,  and  a  copy  thereof,  togetlier  with  a 
writ  of  distringas  hna  capias,  is  to  be  sent  oy  him  within  twenty-one  days  to  the  sheriC 
which  is  to  be  the  sheriff's  authority  for  levying  such  fines.  By  sect  8,  the  clfflrk  of 
the  peace,  before  sending  the  roll  to  the  sherifi,  is  to  make  oath  that  the  roll  » truly 
made  up,  and  that  the  fines  are,  to  the  best  of  his  knowledge,  inse^tad  theran,  and 
that  all  fines  paid  to  or  received  by  him  are  inserted  therein,  witkoat  any  wiUol 
omission :  — 

Heldj  that  on  such  roll  and  writ  being  sent  to  the  sheriff,  his  duty  is  not  merely  minis- 
tenal ;  but  that,  if  he  has  received  the  fine,  he  must  not  proceed  to  levy  it,  although 
it  may  appear  upon  the  roll  to  be  unpaid.     Wildes  v.  Morris^  181. 

2.  Fines.]  Held,  also,  that  if  the  clerk  of  the  peace  has  received  the  Bne,  he  most 
enter  it  upon  the  roll  as  paid ;  and  that  if  the  sheriff  has  received  it,  and  that  fiict 
is  known  to  the  clerk  of  the  peace,  he  may  enter  it  upon  the  roll  as  paid ;  haiqucere, 
in  this  latter  case,  if  he  is  bound  so  to  enter  it  ?    Ih. 

8.  By  the  59  €reo.  8,  c.  28,  two  courts  may  be  held  at  quarter  sessbns,  and  the  derk 
of  the  peace  is  to  appoint  a  fit  and  sufficient  person  to  record  the  proceedinjgs  in  the 
second  court,  and  such  proceedings  are  to  be  delivered  over  to  the  clei^  of  the  peace, 
and  to  be  equally  deemed  a  part  of  the  records  as  if  recorded  by  the  deik  of  the 
peace  himself,  and  the  justices  may  make  an  order  on  the  treasurer  to  ^y  to  the 
clerk  of  the  peace  such  stmi  as  they  shall  deem  a  reasonable  remonerataoa  to  ihe 
clerk  for  such  purpose.    lb. 

4.  Qua^e,  whether  the  person  so  appointed  is  the  servant  of  the  derk  of  the  peace, 
so  as  to  render  the  latter  liable  for  the  negligence  of  the  former,  or  so  as  to  make  a 
receipt  by  such  person,  of  a  fine  imposed  at  quarter  sessions,  a  receipt  by  the  deik 
of  the  peace ?    lb. 

5.  Quaire,  also,  if  such  person  has  authority  to  receive  fines  imposed  at  quarter  sesaons, 
so  as  thereby  to  charge  the  clerk  of  the  peace  with  the  receipt  of  them  ?    lb, 

6.  Where  such  person  had  received  in  court  a  fine  so  imposed,  and  had  handed  it  over 
to  the  under-sneriff,  but  made  no  record  of  such  payment,  and  the  clerk  at  the  peace 
not  knowing  that  such  payment  had  been  made,  inserted  the  fine  on  the  roQ  as  un- 
paid, and  the  sheriff  thereupon  levied  the  fine :  — 

Held,  thai  the  clerk  of  the  peace  was  not  bound  to  enter  the  fine  as  paid  unless  his 
appointee  was  his  servant,  acting  within  his  authority.    lb* 

7.  Heldy  also,  that  the  sheriff  ought  not  to  have  levied  the  fine ;  and,  per  Eble,  J.,  thai 
he  was  responsible  to  the  party  levied  upon  for  having  done  so.    lb. 

COLLATERAL   ISSUE. 
See  Witness. 
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COMITY. 

Of  Nations.] 

See  Statute  op  Frauds.  , 

COMMON  LAW  PROCEDURE  ACT. 
See  Practice. 

COMMON-CARRIERS. 

1.  Loss  hy  Robbers  —  Dangers  of  Road  J]  The  defendants  received  goods  at  Panama, 
to  be  carried  to  and  delivered  in  London,  "  the  act  of  God,  the  queen's  enemies,  pi- 
rates, robbers,  fire,  accidents  from  machinery,  boilers,  and  steam,  the  dangers  of  tlie 
seas,  roads,  and  rivers  of  whatever  nature  or  kind  soever  excepted."  The  goods 
were  stolen  without  violence,  when  in  ihe  course  of  transmission  from  Southampton 
to  London :  — 

Heldy  that  this  was  not  a  loss  within  the  excepfion  either  of  "  robbers  **  or  "  dangers 
of  the  roads,"  as  the  word  "  robbers "  meant  loss  by  violence,  and  "  dangers  of  the 
roads  "  meant  either  dangers  of  roads  where  ships  lie  at  anchor,  or  such  dangers  on 
land  as  more  immediately  occur  on  roads,  e.  g.  the  overturning  of  the  carriages. 
De  Rothschild  v.  The  Royal  Mail  Steam  Packet  Company^  327. 

2.  Limitations  of  Liability  —  Negligence,']  The  plaintiff  being  the  owner  of  a  horse 
delivered  it  to  the  defendants,  a  railway  company,  to  be  carried  on  their  railway, 
subject  to  conditions  which  stated  that  the  owners  undertook  all  risks  of  conveyance 
whatsoever,  as  the  company  would  not  be  responsible  for  any  injury  or  damage 
howsoever  caused,  occurring  to  live  stock  of  any  description  travelling  on  the  rail- 
way. The  horse  having  been  injured  by  the  horsebox  being  propelled  against  some 
trucks  through  the  gross  negligence  of  the  company : — 

Held,  contra  aicAite,  Platt,  B.,  that  the  company,  under  the  terms  of  the  contract, 
were  not  responsible  for  the  injury.  Carr  v.  The  Lancashire  and  Yorkshire  Rail- 
way Company,  340. 

3.  Theft."]  Quaere,  whether  the  company  would  have  been  responsible  if  the  horse 
had  been  stolen.    lb. 

4.  Liability  of —  Luggage.]  If  a  passenger  on  a  railway  carry  merchandise  packed  up 
with  his  personal  luggage,  the  railway  company  are  not  responsible  for  the  value  of 
the  mercnandise  if  the  luggage  be  lost  from  the  train.  But  if  the  merchandise  be 
so  packed  as  to  be  obviously  merchandise  to  the  eye,  the  railway  company  will  be 
resj>onsible  for  the  loss  in  the  absence  of  any  bargain  to  the  contrary.  The  Great 
Northern  Railway  v.  Shepherd,  867. 

5.  Limiting  Responsibility  —  Pleading.  To  an  action  on  the  case,  in  which  the  de- 
claration stated  that  the  defendants  were  common-carriers,  and  that  they  received 
from  the  plaintiff,  as  such  common-carriers,  a  certain  package,  to  be  safely  carried 
and  to  be  delivered  for  him  at  a  place  mentioned,  and  that  the  defendants  did  not 
safely  carry  the  package,  but  that  through  their  negligence  it  was  lost ;  the  defend- 
ants pleaded  that,  at  me  time  they  received  the  package,  they  gave  the  plaintiff 
notice  that  they  would  not  be  responsible  for  packages  of  a  particular  description, 
under  which  this  particular  package  fell,  unless  their  contents  were  declared  ;  and 
that  the  contents  of  this  package  were  not  declared ;  and  that  the  defendants  did 
not  consent  to  be  responsible  contrary  to  the  terms  of  such  notice.     Verification :  —- 

Held,  that  the  plea  amounted  to  an  argumentative  denial  of  the  bailment  as  alleged  in 
the  declaration.     Crouch  v.  The  London  and  North-Western  Railway  Company,  498. 

See  County  Court. 

COMPOSITE  SUBSTANCE. 

See  Patent. 
VOL.  XIV.  o2 
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COMPOSITION. 

Deed  o/.] 

See  Bankkupt. 

CONCURRENT  REMEDIES. 
See  Action  ox  the  Case. 

CONDITION  PRECEDENT. 

1.  Revocation  —  Reference,^  The  defendant  by  deed  appointed  the  plaintifi*  auditor 
of  his  estates  at  a  yearly  salary,  and  in  consideration  thereof  the  plaintiff  coTenanted 
to  give  up  his  practice  as  a  barrister,  if  required  so  to  do,  and  not  to  accept  any 
other  office  or  employment  whatever,  so  long  as  he  should  hold  the  said  office.  The 
defendant  also  covenanted  to  pay  the  plaintiff  the  said  salary  during  so  long  as  be 
should  hold  the  office ;  and  in  case  the  defendant  should  revoke  the  appointment 
without  adequate  and  just  cause  (to' be  determined  as  thereinafter  mentioned),  that 
the  defendant  should  pay  him  a  retiring  pension  of  1,000/.  a  year ;  and  it  was  pro- 
vided that  the  adequacy  and  iustice  of  the  cause  of  any  revocation  by  the  defendant 
of  the  said  appointment  should  be  determined  by  J.  W. :  — 

Held,  that  the  defendant  had  no  power  of  dismissing  the  plaintiff  without  giving  him  a 
ri^ht  to  the  pension  of  1,000/.  a  year,  until  he,  the  defendant,  had  previously  ascer- 
tained by  a  reference  to  J.  W.  that  he  had  adequate  and  just  cause  to  revoke  the 
appointment     Lowndes  v.  Earl  of  Stamford,  23. 

2.  Declaration.'^  Held,  also,  that  the  jurisdiction  of  the  court  to  enforce  payment  of  the 
retiring  pension  was  not  ousted ;  and  that  the  plaintiff  might  declare  for  it  without 
showing  that  there  had  been  any  determination  by  J.  W.  or  any  excuse  for  his  not 
having  obtained  such  determination,  or  that  a  reasonable  time  for  obtaining  such 
determination  had  elapsed.    lb,  * 

See  Covenant. 

CONDITIONAL   CONTRACT. 
See  Railways. 

CONDITIONAL  SALE. 
See  Stoppage  in  Transitu. 

CONFLICT  OF  LAWS. 

See  Statute  op  Frauds. 

CONSIDERATION. 

See  Annuity. 

CONSTABLE. 

See  Officer. 

CONSTRUCTION. 

See  Bill  of  Lading. 

See  Covenant. 


Failure  of] 


Of  Bill  of  Lading.] 
Of  Covenant.] 
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CONTINGENT  DEBT. 
See  Bankrupt. 

CONTINGENT  LIABILITY. 
See  Bankrupt. 


CONTRACT. 

1.  Entire  Apportionment.']  Where  the  plaintiflf  was  by  deed  appointed  to  "  the  offices 
of  auditor  and  superintending  manager  of  the  defendant's  estates "  at  a  salary  of 
1,800^.,  payable  half-yearly  on  the  7th  of  July  and  the  7th  of  January  in  every 
year,  and  Uie  defendant  had  revoked  the  appointment  in  the  middle  of  a  current 
year: — 

Held,  that  the  4  &  5  Will.  4,  c.  22,  s.  2,  did  not  enable  the  plaintiff  to  recover  a  pro- 
portionate part  of  the  salary  in  respect  of  that  portion  of  the  year  during  which  the 
plaintiff  held  the  offices.    Lowndes  v.  Earl  of  Stamford,  23. 

2.  Stat,  4  §•  5  WHL  4,  c.  22.]  That  statute  applies  to  cases  where  payment  for  the 
whole  period  must  be  made  tasome  person,  and  does  not  include  a  payment  under 
a  contract  between  employer  and  employed  for  services  performed,  where  the  pay- 
ment entirely  ceases  upon  the  determmation  of  the  claimant's  right  to  receive  it   lb. 

3.  On  behalf  of  a  Company,]  By  a  deed  made  between  L.  and  his  wife  of  the  first 
part ;  the  defendant  of  die  second ;  the  plaintiffs,  a  jointrstock  company,  of  the  third, 
and  the  trustees  of  the  company  of  the  fourth,  in  consideration  of  2001L  advanced  to 
L.  by  the  company  on  the  execution,  L.'  and  the  defendant  covenanted  to  pay  an 
annuity  to  the  plaintiffs,  and  that  L.  should  keep  on  foot  a  policy  on  his  own  life,  and 
one  upon  his  wife's.  L.  and  his  wife  further  granted  to  the  trustees  their  interest  in 
certain  freehold  property,  upon  trust  to  pay  thereout,  by  saje  or  otherwise,  the  arrears 
of  the  annuity,  and  pay  over  the  surplus  moneys  received  to  the  parties  entitled  thereto. 
In  an  action  of  covenant  by  the  company  against  the  defendant  for  the  non-pay- 
ment of  the  annuity,  and  for  not  keeping  on  foot  the  policies,  the  defendant,  after 
setting  out  the  deed  on  oyer,  pleaded  that  it  was  a  contract  made  on  behalf  of  a  com- 
pletely registered  joint-stock  company,  under  the  7  &  8  Vict  c.  110,  s.  44,  and  that 
it  was  void  because  it  was  not  executed  with  the  formalities  thereby  required :  — 

Held,  that  the  plea  was  bad,  the  contract  not  being  one  made  on  behalf  of  the  com- 
pany, and  being  a  unilateral  one,  on  which  the  covenantee  might  sue  without  execu- 
ting it    British  Empire  Mutual  Life  Assurance  Co.  v.  Browne,  285. 

4.  Not  Void  made  with  a  Director,]  The  85th  section  of  the  Companies  Clauses 
Consolidation  Act,  8  &  9  Vict  c.  16,  enacts,  that  "no  person  interested  in  any  con- 
tract with  the  company  shall  be  capable  of  being  a  director,  and  no  director  shall  be 
capable  of  being  interested  in  any  contract  wiUi  the  company  during  the  time  he 
shall  be  a  director."  The  86th  section  enacts,  that  "  if  any  director,  at  any  time 
subsequent  to  his  election,  be  either  directiy  or  indirectiv  concerned  in  any  contract 
with  die  company,  then  the  office  of  such  director  shall  become  vacant,  and  he  shall 
cease  from  voting  or  acting  as  a  director : "  — 

Held,  that  if  a  contract  be  entered  into  by  a  director  with  the  company  after  his  elec- 
tion, it  is  not  rendered  void,  but  the  office  only  of  a  director  is  vacated.  Foster  v.  The 
Oxford,  Worcester  and  Wolverhampton  Railway  Co.,  306. 

5.  Pleading.]  Covenant  by  three  plaintiffs  against  an  incorporated  company  for  not 
accepting  goods  according  to  a  mutual  agreement  under  seal.  Plea,  that  at  the  time 
of  making  the  agreement  one  of  the  plamtiffs  was  a  director  of  the  company :  — 

Held,  bad  on  general  demurrer.    lb. 

6.  Construction.]  The  construction  of  a  written  contract,  the  parties  never  having 
had  any  j)ersonal  communication  with  each  other,  and  there  oeing  no  usage  con- 
cerning it,  is  entirely  for  the  judge.  Key  v.  Cotesworth,  435. 
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7.,  Condition  —  Construction^]  In  an  action  hy  an  engineer  against  a  proTiaional  ( 
mittec-man  of  a  railway  company,  it  appealed  that,  at  a  meeting  of  the  committee, 
at  which  the  plaintiff  was  present,  it  was  resolved,  **  that  the  proTisional  committee 
disclaim  the  intention  of  t£udng  on  themselres  any  personal  responsibility  as  regards 
the  expenses  incurred  or  to  be  incurred  in  or  about  the  company,  and  that  no  such 
responsibility  shall  attach  to  them."  At  another  meeting,  at  which  the  plaintiff  vu 
also  present,  a  resolution  was  passed,  which  contained  a  statement  that  the  plaintiff 
had  said  "  that  he  would  make  no  claim  for  his  senrices  until  there  should  oe  suffi- 
cient funds  of  the  company  to  meet  any  demand  he  might  be  entitled  to  make."  The 
plaintiff  stated  in  a  letter,  that  "  he  never  understood  that,  unless  the  project  were 
successful,  the  engineers  were  to  abandon  all  claim ;  but  he  did  understand,  that 
the  individuals  comprising  the  committee  were  not  to  be  held  personally  liable." 
At  a  subsequent  meeting  of  the  committee,  it  was  resolved,  *^  that  the  committee 
bind  themselves  to  be  answerable  to  the  extent  of  1,000/.,  to  be  applied  to  engineer- 
ing and  surveying  purposes."  The  scheme  was  abandoned,  and  deposits  to  the 
amount  of  4,168/.,  which  had  been  received  by  the  committee,  were  returned  to  the 
shareholders :  — 

Heldy  that  the  defendant  was  not  responsible,  the  contract  being  that  the  plaintiff  should 
be  paid  out  of  such  funds  as  could  be  properly  applied  in  satisfaction  of  his  ebon, 
and  there  were  no  funds  of  that  description.    Landman  v.  Enttoistle,  491. 

When  Implied,] 

See  Railways. 
Rescission  of.] 

See  Accord  and  Satisfaction.  Joint-Stock  Company. 

CONTRADICTION. 

Of  Witness  on  Immaterial  Issue.'] 

See  Witness. 

CONTRIBUTION. 

Liability  of  Shareholder  for.] 

See  Joint-Stock  Company. 

CONVERSION. 
See  Bankruptcy.    Trover. 

CORPORATION. 

Contract  with.] 

See  Contract. 
Liability  on  Implied  Contract,] 

See  Railways. 
Liability  of  Shareholders  in.] 

See  Joint-Stock  Company. 
Liability  of] 

See  Railways. 

CORRUPTION. 

Necessary  to  Ground  a  Criminal  Information  upon.] 

See  Criminal  Information. 

COSTS. 

1.  To  Prosecutor  under  6^6  WiU.  §•  3f.  c.  1 1.]  Where  a  defendant  was  convicted  on 
an  indictment  for  perjury,  in  an  aflfidavit,  removed  by  himself  by  certiorari  into  the 
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Court  of  Queen's  Bench,  the  prosecutors  were  held  entitled  to  costs  under  the  sta- 
tute 5  &  6  Will.  &  M.  c.  11,  as  "  parties  aggrieved  or  injured,"  although  the  false 
swearing  failed  of  its  effect  and  the  prosecutors  were  only  interested  as  executors  in 
the  suit  in  which  the  false  affidavit  was  made.    Regina  v.  Majors  144. 

2.  Security y  when  Required.']  Security  for  costs  will  not  be  required  from  a  plaintiff 
who  is  a  foreigner,  if  he  he  is  actually  in  this  country.     Tawbtsco  v.  Pacifico,  332. 

3.  Oliva  V.  Johnson,  5  B.  &  Aid.  908,  overruled-    lb. 

4.  Notice  of  Taxation.']  Where  judgment  has  been  signed  costs  taxed,  and  execution 
issued  for  the  amount  of  debt  and  costs  without  notice  of  taxation,  the  court  will  not 
set  aside  the  judgment  or  execution,  but  will  direct  a  review  of  the  taxation.  Field 
V.  Partridge,  366. 

5.  County  Court — Jurisdiction.]  Where  one  of  several  plaintiffs  dwells  beyond 
twentv  miles  from  the  defendant,  the  superior  courts  have  concurrent  jurisdiction 
with  the  county  court,  under  the  9  &  10  Vict  c.  95,  s.  128,  and  the  plaintiffs  will  be, 
therefore,  entiued  to  costs,  under  the  13  &  14  Vict.  c.  61,  notwithstanding  less  than 
20/.  is  recovered.    Hickie  v.  Salomo,  858. 

6.  Judge*s  Order.]  On  the  19th  of  March,  previously  to  the  Surrey  spring  assizes,  the 
defendants  obtained  a  judge's  order,  in  substance  as  follows:  —  Tnat  the  plaintiff 
should  show  the  defendants  certain  letters  within  ten  davs,  and  that  the  defendants 
should  be  at  liberty  to  take  copies ;  that  if  the  plaintiff  should  not  be  able  to  produce 
the  letters  he  should  make  an  affidavit  to  that  effect  within  ten  days,  and  that  in 
de&ult  thereof  all  further  proceedings  be  stayed  till  payment;  that  the  venue  be, 
chanced  to  Middlesex,  on  parent  of  costs,  bec<nne  fruitless  by  such  change  of  venue ; 
and  mat  the  time  for  inspection  under  the  order  of  the  13th  of  March  be  also  en- 
larged for  ten  days.  The  venue  not  having  been  changed  by  the  defendants,  was 
afterwards  changed  by  the  plaintiff :  — 

Held,  that  the  defendants  were  liable  to  pay  the  costs,  which  had  become  fruitless  by 
the  change  of  venue,  the  words,  "  upon  payment  of  costs,**  beinj;  under  the  circum- 
stances ca  the  case,  words  of  agreement  and  not  words  of  condition.  Horion  v.  The 
Westminster  Improvement  Commissioners,  401. 

7.  Certificate  of  Judge.]  Under  the  12th  section  of  the  Counter  Courts  Extension  Act, 
13  &  14  Tict  c.  61,  a  judge  has  power  to  certify  for  costs,  where  the  sum  recovered 
in  actions  of  contract  is  20^  and  m  tort  5/.     Qarby  v.  Harris,  479. 

See  Bannatyne  v.  Bannatyne,  695.    FuUer  v.  Earle,  390.     OeiU  v.  OeHs,  1.     Grin- 
ham  v.  Card,  396.    Regina  v.  Salford,  147.    Regina  v.  Street,  172.     WUdes 
v,  ilorris,  181.  \ 

COUNTERFEITING. 
See  FoRGEBY. 


COUNTY. 

IMMityfor  repair  of  Bridges.] 

See  Bridges. 

COUNTY  CONSTABLE. 

See  Trespass. 


COUNTY  COURT. 

mth 
-.wdin 
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1.  Jurisdiction^  Contract  with  Carrier.]    A  carrier  and  wharfinger,  residing  at  Swin- 
don, in  Wiltshire,  agreed  in  writing  with  M.,  who  resided  in  Surrey,  to  bu^  timber 
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from  Swindon  Wharf  to  London,  at  any  wharf  there,  at  16«.  per  too,  to  indode  aD 
charges  except  whar&ge.  It  was  necessary  to  haul  the  timber  from,  the  place  where 
it  lay  to  be  loaded  on  board  the  barges,  and  at  times  when  the  horses  of  M.  woe 
not  on  the  spot,  the  carrier  provided  horses,  and  hauled  the  timber.  A  plaint  was 
afterwards  brought  in  the  county  court  for  the  district  of  Swindon  against  M.  for 
50/.,  the  balance  of  account  claimed  by  the  carrier,  including  two  items,  amounting 
to  1/.  165.,  for  hauling :  —  . 

Heldn,  that  the  hauling  of  the  timber  and  the  carria^  of  it  to  London  constituted  bat 
one  cause  of  action ;  and,  that  as  such  cause  of  action  did  not  arise  until  the  delivery 
of  the  timber  in  London,  the  judge  of  the  Swindon  county  court  had  no  jurisdictioD 
to  try  the  plaint  under  the  9  &  10  Vict.  c.  95,  s.  60.    Barnes  v.  MarshaUj  45. 

2.  Jurisdiction  —  Stat.  1  Vict.  c.  33.;|  Sect  18  of  stat  1  Vict  c.  88,  (local  and  per- 
sonal, public,)  authorized  commissioners  to  pave  the  streets  of  B.,  and  enacted  that 
the  expenses  thereof  should  be  sued  for  "  in  any  of  her  majesty's  courts  of  record 
at  Westminster :  — 

Held,  that  by  virtue  of  sect.  58  of  stat.  9  &  10  Vict  c.  95,  the  county  court  had  juris- 
diction over  a  suit  founded  on  sect  18  of  stat  1  Vict  c.  S3.    Stewart  v.  Jones,  163. 

3.  Jurisdiction  —  Devastavit,']  In  an  action  in  the  county  court  to  recover  a  legacy, 
under  the  9  &  10  Vict  c.  95,  s.  65,  as  extended  by  the  13  &  14  Vict  c.  61,  s.  1,  the 
judge  has  jurisdiction  to  try  a  question  of  devastavit.     Winch  v.  Winch,  292. 

Jurisdiction  of.'] 

See  Criminal  Information.    Friendly  Societies  Act. 


When  to  Construe  a  Contract.] 


COURT. 
See  Contract. 

COUNTY  VOTE. 
See  Elections. 

COVENANT. 

1.  When  Implied.]  An  indenture  between  the  plaintifis  below  and  the  defendants 
below,  (a  railway  company,)  after  reciting  that  the  defendants  were  desirous  of 
being  supplied  with  350,000  railway  sleepers,  and  that  the  plaintiffs  were  willing  to 
supply  them  according  to  the  terms  of  a  specification  and  tender,  contained  a  cove- 
nant by  the  plaintiffs  that  they  would  supply  the  sleepers  within  the  time  specified, 
"  as,  and  when,  and  in  such  quantities,  and  in  such  manner,''  as  tiie  engineer  of  the 
company,  by  order  in  writing,  "  from  time  to  time,  or  at  any  time  withm  the  perkxi 
limited  by  the  specification,  should  require."  The  specification  stated  that  the  num- 
ber of  sleepers  required  was  350,000 ;  that  one  halt  would  have  to  be  delivered  in 
1847,  and  the  remainder  by  midsummer,  1848.  The  deed  also  contained  provisos 
that  the  engineer  might  vary  the  times  of  delivery ;  that  the  company  should  retain 
2,000/.  in  their  hands  as  security  for  the  performance  of  the  contract,  and  should  pay 
it  over  within  two  months  after  all  the  sleepers  had  been  delivered ;  and  that  the  con- 
tract might  be  put  an  end  to  upon  defiiult  made  by  the  plaintiffs,  or  upon  their  bank- 
ruptcy or  insolvency :  — 

Heid,  First,  that  there  was  an  implied  covenant  on  the  part  of  the  company  to  take 
the  whole  number  of  850,000  sleepers.  The  Great  Northern  RaUu:ay  Co.  v.  Har- 
rison, 189. 

2.  Condition  Precedent.]  Secondly,  that  an  order  by  the  enc^eer  vras  a  condition 
precedent  to  any  delivery  of  the  sleepers  by  the  plaintiffs.    lb. 

3.  Thirdly,  that  the  ccnnpany  were  bound  to  cause  such  order  to  be'  giyen  within  the 
time  limited  by  the  specification.    lb. 
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4.  Fourthly,  that  although  the  engineer  had  power  to  alter  the  time  for  the  delivery 
of  the  sleepers,  such  power  was  to  bo  exercised  within  the  period  limited  by  the  spe- 
cification,   lb. 

5.  Fiflhly,  that  the  engineer,  as  to  matters  in  which  he  had  a  discretion,  e,  g,  as  to 
varying  the  time  of  delivery  of  the  sleepers,  stood  in  the  position  of  arbitrator  be- 
tween the  parties,  but  as  to  giving  the  order  for  the  delivery  he  was  a  mere  agent  of 
the  company.    lb, 

6.  Construction.']  The  only  legitimate  rule  of  construction  is  to  ascertain  the  meaning 
from  the  language  used  in  the  instrument  coupled  with  such  facts  as  are  admissible 
in  evidence  to  aid  its  explanation.  —  Per  Fabke,  B.    lb. 

'7.  Pleading.']  In  an  action  upon  the  above  deed,  on  the  ground  that  the  company  had 
not  riven  any  order  for  the  delivery  of  sleepers  within  me  specified  period :  — 

Held,  tnat  it  was  unnecessary  to  aver  readiness  and  willinOTiess  to  deliver  them,  as  the 
plaintifis  were  not  bound  to  be  ready  and  willing  until  Uie  order  was  given.    lb. 

When  a  Concurrent  Remedy  with  Case.] 

See  Action  on  the  Case.    Contract. 
Not  to  Sue.] 

See  Payment.    Principal  and  Surety.    Railways. 


CRTMTNAL  INFORMATION. 

Onrupt  Notice.]  A  summons  was  issued  against  a  judgment  debtor,  under  the  98th 
section  of  the  9  &  10  Vict  c.  95,  in  the  usual  fonn,  caUing  upon  him  to  appear,  and 
to  be  examined  by  the  judge  of  the  court  touching  his  estate  and  effects,  and  the 
manner  and  circumstances  under  which  he  contracted  the  debt  which  was  the  subject 
of  the  action  in  which  the  judgment  was  obtained,  and  as  to  the  means  and  expecta- 
tion he  then  had,  and  as  to  the  property  and  means  he  still  had,  of  discharging  the 
debt,  and  as  to  the  disposal  he  might  have  made  of  any  properbr,  &c.  Hie  defend- 
ant appeared,  and  was  duly  sworn.  The  judge  asked  him  whether  he  was  pre- 
parea  to  pay ;  he  answered  in  the  negative,  and  was  entering  into  an  explanation  of 
the  circumstances,  when  he  was  stopped  by  the  judge,  who  ordered  his  immediate 
committal  to  prison :  — 

Heldy  that  these  circumstances  afforded  no  ground  for  a  criminaT  information,  there 
being  no  imputation  of  a  corrupt  motive  on  the  part  of  the  judge.    In  re ,  151. 

CROSS  EXAMINATION. 
Of  Witness.] 

See  Witness. 


DAMAGES. 

When  Nominal.] 

See  Trespass. 


DANGERS  OF  ROADS. 
Meaning  of  in  a  Bill  of  Lading.] 

See  Bill  of  Lading. 


DEBT. 
Distinction  from  Liability.] 

See  Bankrupt.    Payment. 
Against  a  Corporation.] 

See  Railways. 
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DEED. 

Construction  of —  Power  to  make  Sluice.]  Tre«paa3  for  breaking  and  entering  |Jam- 
idff's  close,  and  cutting  down  the  sides  of  a  sluice  or  goit  there,  and  widening  the 
same.  Flea,  justifying  the  trespass  under  a  deed,  dated  the  12th  Julj,  1800,  br 
which  plaintiff  demised  land  to  W.  S.  and  G.  S.,  (under  whom  the  defendant 
claime<f  ^  for  999  years,  and  bv  which  power  was  given  to  W.  S.  and  G.  S.  to  cut  a 
^it  or  Sluice  through  plaintiff's  close  in  a  certain  direction,  and  also  power  from 
time  to  time  during  the  term  to  repair  and  amend  the  said  goit  or  slmce,  maki^ 
reasonable  satisfaction  to  plaintiff  ior  damage  done  thereby  to  the  grass  of  plaintiff; 
provided  that,  for  the  term  of  two  years  from  the  commencement  of  the  rent,  do  • 
trespass  or  damage  should  be  charged  or  paid  for.  Replication,  that  before  the  expi- 
ration of  two  years  from  the  commencement  of  the  rent,  and  during  the  ssud  tenn, 
W.  S.  and  G.  S.,  in  the  due  exercise  of  the  said  power,  cut,  made,  and  c<nnpleted  a 
certain  goit  or  sluice  in  such  direction  as  in  the  indenture  mentioned,  and  thitm^ 
the  close  in  the  indenture,  and  in  the  plea  mentioned,  beinff  the  same  goit  or  sluice 
in  the  declaration  and  in  the  plea  in  that  behalf  mention^  which  said  goit,  when 
so  cut,  Doade,  and  completed,  was  of  the  width  in  the  plea  in  that  behalf  mentioned ; 
and  that  the  said  goit  or  sluice,  being  so  then  cut,  made,  and  completed,  and  then 
being  of  the  width  aforesaid,  remained  and  continued  of  the  width  afbresiud,  and  in 
that  state  and  condition  was  used  and  enjoyed  until  defendant,  under  color  of  the 
said  indenture,  and  in  pretended  further  exercise  of  the  said  power,  broke  and 
entered  the  close  of  plaintiff:  — 

Held,  upon  demurrer,  (by  the  Queen's  Bench  and  Exchequer  Chamber,)  that  the 
power  given  in  the  deed  to  make  a  ^it  or  sluice,  having  oeen  once  exercised,  was 
exhausted,  and  therefore  the  replication  was  good.    Bos&ck  y.  SidehoUom,  152. 

See  Contract.    Statute  op  Fbauds. 


DELAY. 

See  Practice. 

DELIVERY. 

Of  Property  SoUL] 

See  Stoppage  jn  Transitu. 

DEMAND. 

Evidence  of  Conversion.'] 

See  Trover. 

DEMURRER. 
See  Pleading.    Practice. 


DETINUE. 

Pleadings  tn.] 

See  Pleadings. 


DEVASTAVIT. 

May  he  Tried  in  County  Court,] 

See  County  Court. 
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Contract  mth,'] 

Of  Railways  —  Powers  of."] 


DEVIATION. 
See  Railways. 

DEVISE. 
See  Will. 

DILATORY   PLEA. 
See  Pleading. 

DIRECTORS. 
See  Contract. 
See  Railways. 

DISCRETION. 
See  Procedendo. 

DISCHARGE. 
See  Accord  and  Satisfaction.    Bankruptcy.    Payment. 

DISTRESS. 

1 .  Payment  of  RentJ]  A  tenant  being  indebted  to  his  landlord  for  rent,  the  agent  of 
the  landloi^,  without  his  authority  or  knowledge,  took  a  bill  of  exchange  from  the 
tenant  for  the  amount  of  the  rent,  and  paid  over  the  amount  of  the  rent  to  theJand- 
lord  in  his  settlement  of  account  The  bill  was  afterwards  dishonored  whilst  in  the 
hands  of  a  third  party,  and  the  rent  was  not  paid  by  the  tenant,  whereupon  the 
landlord  distrained :  — 

Held,  to  be  a  question  for  the  jury,  whether  the  bill  was  discounted  for,  or  the  money 
lent  to  the  tenant  by  the  agent,  or  whether  it  was  an  advance  by  the  agent  to  the 
landlord ;  and  that  if  the  bill  was  discounted  for,  or  the  money  so  lent  to  the  tenant, 
the  landlord  was  not  entitled  to  distrain ;  otherwise  he  was  entided.  ParroU  v. 
Anderson,  371. 

2.  Payment  by  AgentJ]  So  in  another  case  where,  on  the  rent  becoming  due,  the  agent 
for  both  tenant  and  landlord  paid  the  amount  of  rent  to  the  landlord  without  any 
authority  from  either  party,  and  the  tenant  afterwards  failed  to  pay  the  rent,  and  the 
landlord  distrained.     Griffiths  v.  Chichester,  872. 

3.  Right  to  —  Interest  in  Premises.]  Trespass  to  goods.  Plea,  that  by  an  indenture, 
made  in  1847,  between  Q.  and  the  defendant,  it  was  agreed  between  Q.  and  the 
defendant,  who  was,  during  all  the  time  thereinafter  mentioned,  possessed  of  certain 
premises  for  a  certain  term  then  to  come  and  unexpired  therein,  that  Q.  should  hold 
the  premises  as  tenant  at  will  to  the  defendant,  at  the  yeariy  rent  of  160/.,  for  which 
rent  it  should  be  lawful  for  the  defendant  to  distrain  as  Ismdlords  may  for  rents  re- 
served on  leases  for  years ;  that  Q.  held  the  premises  under  the  said  indenture  and 
agreement ;  that  three  years*  and  a  quarter's  arrears  of  rent  became  due,  during  the 
time  Q.  held  the  premises  as  such  tenant,  and  the  defendant  was  possessed  of  them 
as  aforesaid ;  and  that  the  defendant  distrained  the  goods  for  rent  The  plaintiff 
set  out  the  indenture  on  oyer,  from  which  it  appeared  that  Q.,  having  become,  in 
1847,  the  lessee  of  the  premises,  under  M.  for  twenty-one  years,  wanting  one  day. 
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and  having  borrowed  money  from  the  defendant,  demised  the  premises  to  the  defend- 
ant bj  way  of  mortgage,  at  a  peppercorn  rent,  and  that  the  defendant  re-demised 
the  same  to  Q*  at  a  yearly  rent  of  150Z.,  with  power  of  dbtress :  — 
Heldy  on  demurrer,  that  the  plea  was  bad  in  not  showing  such  an  interest  in  the  premi- 
ses, on  the  part  of  the  defendant,  as  entitled  him  to  distrain.  Pinhom  v.  Sonster^ 
454. 

4.  For  Rent  —  Pleading.']  To  a  delaration  in  trespass,  for  breaking  and  entering  a 
close  of  the  plaintiff,  called  the  stable,  and  breaking  the  doors  thereof,  and  for  seiz- 
ing and  carrying  away  divers  goods  and  chatteb  ot  the  plaintiff  therein,  the  defend- 
ant pleaded,  under  the  11  Geo.  2,  c  19,  s.  1,  that  at  the  time  when  the  trespasses 
were  committed,  one  O.  O.  was  tenant  of  certain  premises  to  the  defendant  at  a 
certain  rent,  and  that  half  a  year's  rent  was  then  due  to  the  defendant  from  the  said 
O.  O.,  and  in  arrear  and  unpaid ;  and  that,  within  thirty  days  before  the  said  time 
when,  &c.,  O.  O.  fraudulently  and  clandestinely  conveyed  from  the  premises  held  by 
him  as  such  tenant,  the  goods  and  chattels  in  the  declaration  mentioned,  being  the 
proper  goods  and  chatteE  of  the  said  O.  0.,  in  order  to  prevent  the  defendant  from 
distraimng  them  for  the  rent  in  arrear ;  and  that,  because  the  said  goods  and  chatt^ 
80  fraudulently  and  clandestinely  conveyed  by  0.  O.  still  remained  in  the  said  chse 
in  which,  &c.,  and  were  there  locked  up,  to  prevent  them  from  being  seized  as  a  dfe- 
tress  for  the  said  arrears  of  rent,  the  defendant,  whilst  the  rent  remained  due,  and 
within  thirty  days  afler  the  said  goods  and  chattels  had  so  been  clandesdnely  and 
fraudulently  conveyed  andjlocked  up,  entered  the  said  close,  in  order  to  seize  and 
take  the  said  goods  and  chattels  as  a  distress  for  the  said  arrears  of  rent  so  due,  and 
did  at  the  time  when,  &c.,  and  within  thirty  days  afler  the  said  goods  and  chattels 
bad  been  so  conveyed  as  aforesaid,  seize  them  as  a  distress  for  the  said  arrears  of 
rent ;  and  that,  because  on  that  occasion  the  said  goods  and  chattels  were  put  and 
kept  in  the  close  locked  up,  so  as  to  prevent  them  &om  being  seized  as  a  digress  fat 
the  said  arrears  of  rent,  and  so  that  the  defendant  could  not,  without  breaking  open 
and  entering  the  said  close  seize  the  said  goods,  the  defendant  was  obliged  and  did 
in  order  to  seize  the  said  goods,  first  caUing  to  his  assistance  the  constable  c£  the 
place  where  the  said  close  and  goods  were,  according  to  the  form  of  the  statute,  and 
with  his  aid  and  assistance,  in  the  day  time  break  open  and  enter  the  said  cloee,  in 
order  to  seize  the  said  good  and  chattels  for  the  said  arrears  of  rent,  according  to 
the  statute ;  and  that  the  defendanrin  so  doing  did  no  unnecessary  damage,  &c, :  — 

Heldf  first,  that  although  it  was  stated  in  the  plea  that  the  goods  were  the  tenant's  at 
the  time  of  the  removal,  it  admitted  them  to  be  the  plaintiff's  at  the  time  of  the 
seizure,  as  averred  in  the  declaration,  arid  tlierefore,  that  the  plea  was  not  objection- 
able in  form,  as  amounting  to  an  argumentative  traverse,  that  at  the  time  of  the 
trespass  they  were  the  goods  of  the  pl^ntiff.     Williams  v.  Roberts^  482. 

5.  Held,  secondly,  that  the  plea  afforded  a  good  primd  facie  defence  to  the  action 
within  the  11  Geo.  2,  c.  19,  s.  1.  It  is  unnecessary,  in  a  plea  framed  under  this 
statute,  to  show  that  the  goods  have  not  been  made  the  subject  of  a  bona  fide  sale  to 
persons  not  privy  to  the  fraudulent  removal,  as  provided  by  the  2d  section  ;  that  &ct 
must  be  repued.    Ih. 

6.  It  is  also  unnecessary  to  state  in  the  plea,  that  the  party  upon  whose  land  the  goods 
are  seized  is  privy  to  the  fraud ;  and  a  previous  request  is  unnecessary,  in  order  to 
^ve  the  landlord  the  right  to  bre^Ji  into  the  premises  for  the  purpose  of  seizing  the 
goods.    J  6. 

7.  Pleading,"]  To  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  house 
and  seizmg  his  goods,  the  defendant  pleaded  that  one  Thomas  held  a  house  as  tenant 
to  one  Payne,  at  a  certain  rent ;  that  the  rent  was  in  arrear ;  that  the  said  goods, 
being  the  goods  of  Thomas,  were  fraudulently  and  clandestinely  conveyed  by  him 
from  his  house  to  prevent  a  distress,  and  were,  with  the  phun tiff's  consent,  placed 
in  the  plaintiff's  nouse ;  whereupon  the  defendant,  as  bauiff  of  Payne,  and  by  his 
command,  seized  the  goods  as  a  distress. 

Replication,  that  the  said  goods  were  not  the  goods  of  Thomas,  nor  were  they  fraudo- 
lently  and  clandestinely  conveyed  away  by  Thomas  to  prevent  a  distress.  Semblef 
that  the  replication  was  not  open  to  the  oWcction  of  multifariousness,  but  that  it  was 
a  good  answer  to  the  plea.     Thomas  v.  Watkins,  489. 
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See  Landlord  and  Tenant.    Replevin.  • 

DISTRINGAS. 
See  Sheriff. 

DISSOLUTION. 

Of  a  Company  —  no  bar  to  an  Action.^ 

See  Railways. 

DIVORCE. 
See  Pleadino. 

DOCUMENTS. 
Inspection  o/.] 

See  Inspection  of  Documents. 

DOMICIL. 
See  Pleadino. 

DOWER. 
See  Legacy  Dower. 

EJECTMENT. 

1.  Amendment,^  The  declaration  in  ejectment  stated  a  joint  demise  by  H.  and  M., 
his  wife.    Proof  that  H.  was  devisee  in  trust  for  the  sole  use  of  M. :  — 

Heldy  that  the  judge  had  no  power  under  the  3  &  4  Will.  4,  c.  42,  s.  23,  to  amend  the 
record  by  stnking  out  the  name  of  M.  in  the  demise.     Wilton  v.  Beck,  255. 

1.  Variance,'^  Semble,  (per  Maule,  J.)  That  the  variance  was  in  a  particular  material 
to  the  ments.    Ih. 

ELECTION. 

Of  Ren^dies.'] 

See  Action  on  the  Case. 

1.  Signature  by  Initials.']  Where  at  an  election  of  councillors  for  a  borough,  the  voting 
paper  is  si^ed  -mth  the  surname  and  the  initial  of  the  christian  name  of  the  burgess 
voting,  it  IS  a  sufficient  compliance  with  section  32  of  the  5  &  6  Will.  4,  c.  76.  Re- 
gina  v.  Avery,  86. 

2.  Description  of  Qualification.']  The  voting  paper  described  the  property  in  respect 
of  which  a  burgess  voted,  as  "  Pilton  Street  He  was  described  in  the  burgess  roll 
as  "  of  Pilton,"  and  his  qualifying  property  "  House,  in  the  Street.**  It  appeared  in 
evidence  that  Pilton  consisted  of  only  one  main  street,  which  was  callea  "  Pilton 
Street,'*  or  "  the  Street,**  indiscriminately :  — 

Heldy  that  the  voting  paper  was  sufficient    lb. 

8.  Voters  —  Objections  —  6  j  7  Vict.  c.  18.]  The  respondent,  claiming  a  vote  for  the 
city  of  C,  received  a  notice  of  objection  from  the  appellant,  who  described  himself 
therein  as  "  on  the  list  of  freemen  for  the  city  of  C.^  It  appeared  that  besides  the 
list  of  freemen  for  the  city  entitled  to  vote  for  members  of  parliament,  there  was  a 
list  called  the  Freemen's  Roll,  kept  for  municipal  puipoaes :  — 
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Heldj  \h$,t  the  revising  barrister  was  right  in  deciding  that  the  notice  was  sofficieitt, 
under  the  17th  section  of  the  6  &  7  Vict.  c.  18,  as  affirming  that  the  objector  was 
on  the  list  of  freemen  entitled  to  vote.  Dissentiente^  Maule,  J.  Feddon  t.  Sat> 
yersj  256. 

4.  County  Vote  —  40*.  Freehold.']  The  appellant  claimed,  with  twenty-nine  other  pei^ 
sons,  to  vote  in  respect  of  certain  freehold  premises  which  were  let  at  a  gross  rent 
During  the  six  preceeding  years  the  landlords  had  voluntarily  paid  for  repairs :  — 

Held,  that  the  question  whether  the  annual  value  of  the  freehold  was  reduced  by  such 
payments  below  60/.,  depended  u{)on  the  nent  which  could  be  obtained  if  the  tenant 
nad  to  keep  the  premises  in  repair ;  and  that  the  revisine  barrister,  having  foond 
that  the  rent  which  could  be  obtained  in  that  case  would  be  less  than  60/.,  the  several 
persons  in  whom  the  freehold  was  vested  were  not  entitled  to  vote.  HamiUon  r. 
Bass,  264. 

5.  Form  of  Notice  of  Objection.]  The  7th  section  of  6  Vict.  c.  18,  requires  that  a 
notice  in  the  form  set  out  in  schedule  A.  annexed  thereto,  or  to  the  like  effect, 
should  be  served  upon  the  person  whose  vote  is  intended  to  be  objected  to ;  — 

Held  J  that  a  notice  in  the  following  terms,  "  Take  notice,  that  I  object  to  your  name 
being  retained  on  the  list  of  voters  for  the  parish  of  St  Thomas,  ^ew  Sanun,  in  the 
southern  division  of  the  county  of  Wilts,"  was  sufficient  notice  to  a  person  that  lus 
vote  for  the  county  would  be  objected  to.    Lambert  v.  Overseers  of  St.  Thomas,  267. 

G.  8  ^  9  Vict.  c.  6.]  The  8  &  9  Vict  c.  6,  an  Allotment  Act,  empowers  deputies 
appointed  under  its  provisions  to  make  small  allotments  of  land  to  resident  freemen 
of  L.,  to  be  held  by  them  so  long  as  they  shall  be  willing  to  hold  the  same,  and  pay 
the  rent,  and  conform  to  certain  regulations.  All  the  land  is  vested  in  the  deputies 
as  trustees ;  and  they  have  the  power  to  sell  with  the  concurrence  of  a  majority  of  a 
meeting  of  freemen  occupiers :  — 

Held,  that  the  allottees  have  freehold  estates  which  entitle  them  to  vote  for  members  of 
parliament,  as  their  estate  may  continue  for  life,  and  is  not  determinable  on  the  mere 
will  of  the  grantors.    Beeson  v.  Burton,  276. 

7.  Vote  for  Borough.]  By  11  &  12  Vict  c.  90,  no  person  is  entitled  to  be  registered 
as  a  voter,  unless,  on  or  before  the  20th  July,  he  shall  have  paid  aU  assessed  taxes 
which  have  become  payable  by  him  previous  to  the  5th  January  preceding.  By  the 
43  Geo.  8,  c.  161,  s.  28,  the  assessed  taxes  are  payable,  and  are  to  be  paid  quaiteriy 
on  the  20th  of  July,  the  20th  of  September,  the  20th  of  December,  and  the  20th  of 
March.  By  the  48  Geo.  3,  c.  141,  s.  Xi  the  collectors  are  directed  to  ctdlect  the 
assessed  taxes,  in  e(jual  moieties,  within  twenty-one  days  after  the  10th  of  October 
and  the  5th  of  Apnl ;  but  with  a  proviso  that  nothing  therein  contained  shall  be 
construed  to  alter  the  time  when  the  duties  are  made  payable  by  the  previous  act 
The  quarter's  house  tax  due  from  the  appellant  on  the  20th  of  December  was  not 
demanded  till  the  11th  of  April  following,  and  he  did  not  pay  it  before  the  20th  <d 
July :  — 

Held,  that  the  quarter's  assessed  taxes,  which,  by  the  43  Geo.  3,  c.  161,  s.  23,  became 
payable  on  the  20th  of  December,  are  taxes  which,  in  the  lan^age  of  the  11  &  13 
Vict  c.  90,  have  become  payable  before  the  succeeding  5th  of  January,  although  no 
demand  for  payment  had  been  previously  made ;  and  that,  therefore,  the  appellant 
was  not  entitled  to  be  placed  on  the  register.    Ford  v.  Smedley,  280. 

8.  Parliament —  Borouf/h  Franchise.]  The  appellant  claimed  to  vote  in  respect  of  the 
occupation  of  premises  described  as  a  "  house  and  garden,"  and  held  under  the  same 
landlord,  at  one  entire  rent  The  house  alone  would  not  let  for  10/.,  and  the  gar^ 
den  was  separated  from  it  by  waste  land  and  a  row  of  buildingp  :  — 

Held,  ihsit  the  word  **  therewith,"  in  the  27th  section  of  the  Reform 'Act  had  reference 
to  time  and  not  to  locality,  and  that,  therefore,  the  circimistance  of  the  garden  bein^ 
separate  from  the  house  did  not  invalidate  the  qualification,  as  the  house  alone  would 
not  have  let  for  10/.     Collins  v.  Thomas,  284. 

9.  Mortgage  —  County  Registration.]  Mortgage  interest  may  be  apportioned  for  the 
purpose  of  ascertaining  whether  the  freehold  is  of  the  annual  value  of  40^.  above  all 
charges ;  and,  therefore,  a  freeholder  is  entitled  to  be  registered  as  a  voter  for  the 
county  in  respect  of  freehold  land  in  the  countv  of  the  annual  value  of  6/.  ahhovu^h 
such  Land  is,  with  other  land,  of  the  annual  value  of  50/.,  subject  to  a  mortgage  Sat 
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soot,  the  interest  of  which  is  15/.  a  year.    Moore  v.  The  Overseen  of  Carisbrooke, 
295. 

10.  County  Vote  —  Rent  CharpeJi  The  owner  of  freehold  land,  on  which  was  a  rent- 
charge  granted  a  part  of  it  in  fee,  subject  to  a  certain  proportion  of  the  rent-charge. 
The  conveyance  contained  covenants  by  the  grantor  to  pay,  and  to  indemnify  the 
grantee  against  the  remainder ;  there  was  also  a  power  of  distress  to  the  grantee 
over  the  residue  of  the  land  in  case  he  were  compelled  to  pay  more  than  his  propor- 
tion. The  rent-charge  was  thus  iairly  apportioned,  and  the  residue  of  the  kmd  was 
sufficient  to  meet  its  proportion :  —      ^ 

Heldf  that  in  estimating  the  value  of  the  grantee's  land  with  reference  to  the  county 
franchise,  the  apportioned  part  only  of  the  rent-charge  wfe  to  be  deducted  from  the 
annual  value  ;  for  that  the  "  charges"  to  be  deducted,  under  the  8  Hen.  6,  c.  7,  and 
the  subsequent  statutes,  were  such  as  were  ultimately  payable  out  of  the  land,  and 
not  what  were  primarily  charged  upon  it    Barrow  v.  iuckmasteTf  299. 

11.  SembUe,  that  in  the  absence  of  the  covenant  of  indemnity  and  power  of  distress,  the 
same  deduction  only  would  be  made,  the  rent-charge  being  apportionable,  at  least  in 
Equity.    Ih. 

12.  Burgess  —  Paying  Scot  and  Lot."]  A,  a  freeman  of  the  boroogh  of  Shrewsbury 
paying  scot  and  lo^  for  upwards  of  two  years  last  past,  and  down  to  the  25th  of 
March,  1851,  occupied  and  resided  in  a  house  on  the  Wyle  Cop,  within  the  ancient 
and  present  limits  of  the  borough,  and,  tanee  the  25t^  of  March,  down  to  and  on  the 
8 1st  of  July,  occupied  and  resided  in  a  house  at  Coton  Hill,  without  the  ancient  but 
within  the  present  limits  of  the  borough.  The  revising  barrister  holding  him  to 
be  disqualined  by  the  2  WiU.  4,  c  45,  s.  32,  expunged  his  name  from  tiie  list  of  free- 
men voters :  — 

The  court,  without  hearing  any  argument  (the  counsel  for  the  respondent  admitting 
that  he  could  not  support  it,)  reversed  the  decision.    Jarvis  v.  Peele,  823. 

ENGINEER. 
Dutyof.^ 

See  Railways. 
Contract  topayJ] 

See  Railways. 

EQUITY. 
Relie/  tn.] 

See  Joikt-Stock  Company. 

See  Friendly  Societies  Act. 
Meaning  of  the  Word."] 


ESTATE. 
See  Will. 


ESTOPPEL. 
See  Frattd. 

ESTREAT. 
See  Recognizance. 

EVTOENCE. 


1 
change, . 

VOL.  XIV.  OO 


Of  Acceptance  of  Bill  of  Exchange,^    The  bare  production  of  a  bill  of  ex- 
bange,  with  formal  proof  <m  the  writing  to  the  acceptance,  is  primd  facie  evidence 
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that  the  bill  was  accepted  during  its  currency,  and  within  a  reasoDable  time  at  ^ 
date  it  bears,  such  bemg  the  regular  and  usual  course  of  business.  What  is  a  rea- 
sonable time  depends  on  the  relative  places  of  abode  a£  the  parties  to  the  bilL  RA- 
erts  V.  Bethelly  218. 

2.  Trespass  —  Duration  of  Tenanqf,']  In  an  action  of  trespass,  where  the  plaintif 
proves  bj  parol  that  he  occupies  the  premises  under  a  written  agreement  from  W. 
and  the  defendant  produces  a  lease  m>m  W.,  made  and  taking  effect  about  the  tine 
of  the  acts  complained  of  as  trespasses ;  in  order  to  entitle  lum  to  more  than  nomi- 
nal damages,  the  plaintiff  must  show  the  dwation  of  his  interest,  which  he  can  cnlr 
do  by  the  written  instrument     Twyman  v.  Knowles,  818. 

S.  Contradicting  a  Witness.']  The  defendant  being  sued  as  executor  of  A,  in  respect 
of  a  promissory  note,  purporting  to  be  signed  by  A  and  B,  but  alleged  by  the  defend- 
ant to  be  forged,  stated,  in  cross-examination,  that  he  had  not  heani  B  admit  having 
signed  the  note :  — 

Heldy  that  the  plaintiff  was  not  at  liberty  to  contraidict  the  defendant  by  showing  that 
the  latter  had  heard  B  make  the  admission.    Palmer  t.  TVotcer,  470. 

4.  Stamp — Fraud -^  Trotting  Match.']  On  the  trial  of  an  action  against  the  stake- 
holder to  a  trotting  match,  by  the  party  whose  horse  was  defeated,  to  recover  back 
his  stake,  the  plaintiff  first  put  his  case  on  the  ground  that  the  race  vras  an  illegaJ 
one ;  and  on  tnis  being  overruled,  set  up  that  he  had  been  induced  by  fraad  to  enter 
into  the  match,  the  horse  which  ran  against  his  having  been  a  different  hone  from 
the  one  he  purported  to  be,  and  disguised  by  paint  to  represent  him :  — 

Heldj  that  in  order  to  prove  this  frau(^  the  artides  of  agreement  for  the  matdi  were 
receivable  in  evidence  without  a  stamp.    Holmes  t.  Sixsmithy  517. 

0/  Marriage,] 

See  Marriage. 
Of  Infringement]  « 

See  Patent. 
Of  Infancy,] 

See  Infancy. 

See  Trespass.   Will.    Witness. 

EXAMINATION. 

Of  Witness,] 

See  Witness. 


EXECUTION. 

'See  Costs. 
Writ,  of] 

See  Judgment 

EXECUTORa 

1.  Set-off,]  Where  a  defendant  is  sued  as  executor  for  a  debt  which  accrued  dnefitxn 
his  testator  durii^  his  lifetime,  he  may  set  off  a  debt  which  has  accrued  due  from 
the  plaintiff  to  hmi  as  executor  since  the  death  of  his  testator.  WardaU  v.  ThcUaS' 
son,  74. 

2.  Such  debts  are  mutual,  and  due  in  the  same  right,  within  the  meaning  of  the  2  Gea 
2,  c.  22 ;  the  second  clause  of  which,  authorizing  the  set-off  against  an  executor  of 
debts  due  from  the  testator,  does  not  limit  the  operation  of  the  preceding  clause.  lb. 

See  Administration.    Bail. 
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EXECUTOR  DE  SON  TORT. 

}Vhat  Constitutes.']  A  person  receiving  money  firom  another,  who  is  an  executor  de 
son  tort,  which  he  applies  partly  in  payment  of  a  debt  due  to  himself  from  the  de- 
ceased, and  partly  in  payment  of  funeral  expenses,  returning  a  small  balance  in  his 
hands,  is  not  an  executor  de  son  tort;  but  it  may  be  evidence  thereof  in  connection 
with  other  &ct8.  Lysley  v.  Clarke,  510. 

FALSE  PRETENCES. 
See  Centbal  Criminal  Court. 

FALSE  IMPRISONMENT. 
See  Trespass. 


WkcUtoiU  Create.'] 


Forfeiture  on  Qmvictum.'] 


FEE  SIMPLE. 
See  Will, 

FEES. 
See  Shebifv. 

FELONY. 
See  Larceny.    Leoact. 


FLA.T. 
Issue  of  Fiat  in  Bankruptcy  not  Notice."] 

See  Bankrupt. 


Levying  of] 


Evidence  of] 


FINES. 
See  SHERin*. 

,FOOT-BREDGE. 
See  Bridge.  * 

FOREIGN  LAWS. 
See  Marriage.    Statute  of  Frauds. 

FOREIGN  ATTACHMENT. 
See  Bail. 
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FORFEITURE. 

See  Legacy. 
Of  Shares  —  By  a  Shareholder.'] 

See  Joint-Stock  Company. 

FORGERY. 

Receipt  —  Uttering.']  Where  the  prisoner  placed  a  forged  receipt  for  poor  rates  in  the 
hands  of  the  prosecutor  for  the  purpose  of  inspection  only,  in  (wder,  oj  r^resenting 
himself  asf  a  person  who  had  paid  his  rates,  mudulentlj  to  induce  the  prosecutor  to 
advance  money  to  a  third  person :  — 

Held,  that  this  was  an  uttering  within  1.  Will  4,  c.  66,  8.  10.    Regina  ▼.  /<m,  556. 

FORMER  JUDGMENT. 
See  Pleading. 

FRAUD. 

1 .  On  Third  Parties.]  The  Westminster  Improvement  Commiaaoners  were  author- 
ized by  several  acts  of  parliament  to  borrow  such  sums  of  money  as  they  should 
think  necessary  for  the  purposes  of  the  act,  and  to  give  bonds  for  the  same,  and 
which  bonds  were  assignable.  In  an  action  by  the  pluntiff,  as  transferee  of  one  of 
such  bonds,  the  condition  of  which  recited  that  the  aefendants  had,  in  pursuance  of 
the  said  acts,  borrowed  of  one  T.  P.  5,000/.,  for  enabling  them  to  carry  the  s^ 
acts  into  execution,  the  defendants  pleaded  that  they  did  not  borrow  the  said  sum 
of  the  said  T.  P.,  or  any  part  thereof,  for  the  purposes  of  the  said  acts,  and  that 
they  were  not  authorized  to  make  the  said  bona,  and  that  the  same  was  made  oon- 
traiy  to  the  provisions  of  the  said  acts,  of  which  the  said  T.  P.  and  the  plaintiff  had 
notice  at  the  time  the  bond  was  made  and  transferred  to  the  plaintiff:  — 

Held,  upon  general  demurrer  the  plea  was  bad.  Hortan  v.  The  Westminster  Improve^ 
ment  Commissioners ,  878. 

2.  The  defendants  also  j^eaded,  that  at  and  before  the  bond  was  made,  certain  penoos, 
namely,  C.  M.  and  W.  M.,  were  entitled  to  receive  from  the  defendants,  certam 
bonds ;  that  the  said  T.  P.  and  others  conspired  fraudulently  to  procure  for  T.  P. 
one  of  the  said  bonds  to  which  the  said  C.  M  and  W.  M.  were  entitled,  and  that  by 
means  of  such  conspiracy  and  fraud  the^r  procured  the  said  C.  M.  and  W.  M^  to 
authorize  the  defendants  to  give  to  the  said  T.^P.  one  of  the  said  bonds  they  were 
80  entitled  to;  and  that  the  oond  sued  upon  'was  thereupon  eiven  to  T.  P.  by  the 
defendants,  and  that  they  Uie  defendants  nad  never  borrowed  any  sum  of  money 
from  the  said  T.  P.,  of  aU  which  premises  the  plaintiff  at  the  time  of  the  transfer  to 
him  of  the  said  bond  had  notice :  — 

Heldy  bad  on  general  demurrer,  because  the  defendants  could  not  set  up  as  a  defence 
the  fraud  that  had  been  committed  upon  C.  M.  and  W.  M.,  by  whose  diredioiifl 
they  had,  in  pursuance  of  their  contract  with  them,  given  the  bond  to  T.  P.    lb. 

See  Evidence.    Insurance.    Insolvent.    Sale. 

FRAUDS,  STATUTE  OF. 

1.  Sect.  4.]  The  4th  section  of  the  Statute  of  Frauds  does  not  make  the  agreements 
therein  mentioned  void,  but  only  prevents  their  being  enforced  by  action,  if  the 
requirements  of  that  section  are  not  complied  with.    Lerouz  y.  Brown,  247. 

2.  Contracts  n6t  to  he  performed  in  a  Year.]  Therefore,  an  action  cannot  be  maintamed 
in  this  country  upon  a  parol  agreement,  which  is  not  to  be  performed  within  a  year, 
although  made  in  France,  and  valid  and  enforceable  there,    lb. 
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S.  Guaranty —  Correcting  MistakeJ]  A.  having  agreed  to  sell  to  B.  two  parcels  of 
goods,  before  they  were  delivered,  B.  procureSfrom  C.  a  letter  as  follows : — "  Upon 
youi*  handing  me  your  two  drafts  upon  B.  respectively  for  200/.  and  146/.  at  two 
months  from  this  date,  I  undertake  to  get  them  accepted  by  B.,  and  to  see  them 
paid."  This  was  signed  by  C.  The  ccfods  were  then  delivered,  but  B.  a  few  days 
afterwards  discovered  that  the  goods  charged  146/.  should  have  been  charged  160/., 
and  drew  two  bills  accordingly  for  200/.  and  150/.  respectively,  which  C.  procured 
B.  to  accept,  and  C.  then  wrote  across  the  guaranty  the  following  woras :  —  **  I 
have  received  the  two  drafts,  one  bein^  for  150/.  instead  of  146/.,  Siere  beine  an 
error  in  the  invcMce  of  4/.  both  accepted  by  B."  Under  this  the  plaintiff  signed  his 
own  name :  — 

Held^  that  this  was  rightly  described  as  an  undertaking  by  C.  to  see  the  two  bills  of 
200/.  and  150/.  respectively  psdd  by  B.,  and  that  it  was  sufficientlj  signed  within 
the  Statute  of  Frauds.    Bluck  v.  Gompertz,  845. 

4.  Interest  in  LandsJ]  In  an  action  to  recover  the  expenses  incurred  by  the  plaintiff 
in  investi^ting  the  defendant's  title  to  mortgage  certain  lands,  upon  the  ground  that 
the  defenaanf  s  title  had  turned  out  to  be  defective,  the  declaration  stated,  that,  in 
consideration  the  plaintiff  would  advance  2,000/.  u|>on  the  security  of  a  mortgage  of 
the  land,  upon  the  defendant's  making  out  a  good  title  to  mortoage  the  said  Gtnds  to 
the  plaintiff,  the  defendant  promised  me  plaintiff  to  pay  him  the  expenses  to  which 
he  mi^ht  be  subjected  in  case  the  loan  should  go  off  by  reason  of  the  defendant 
changing  his  views  or  of  the  defectiveness  of  the  defendant's  tide.  The  evidence 
of  the  defendant's  title  was  as  follows :  —  The  defendant,  shortly  before  the  agree- 
ment with  the  plaintiff,  had  contracted  to  purchase  the  premises  of  one  W.  E.,  who 
claimed  as  heir  at  law  exjparte  matemd  to  one  B.  H.,  the  person  last  seised.  J.  H., 
the  &ther  of  B.  H.,  mamed  E.  E.,  and  died  in  1787,  agea  59,  and  devised  the  pro- 
perty to  his  son  B.  H.  and  his  two  daughters,  and  aftier  their  death,  to  B.  H.  in  fee. 
The  daughters  both  died  umnarried,  before  B.  H.,  who  died  a  bachelor,  in  1839. 
In  order  to  neffative  the  existence  of  any  heirs  ex  parte  patemd,  depositions  in  a 
chancery  suit  otE,  v.  E,  in  1848,  had  been  forwarded  to  the  plaintiff,  m  which  the 
deponents  stated  that  they  were  well  acquainted  with  B.  H.,  who  had  told  them  that 
**  he  had  no  relation  left.  And  the  deponents  stated,  that  they  bdieved  B.  H.  had 
no  relation  left,  on  his  father's  side,  livms  at  the  time  of  his  death.  It  further  ap- 
peared that  two  issues  had  been  directed  in  the  same  suit,  in  which  both  parties 
claimed  the  property  as  heir  to  B.  H.,  ex  parte  matemdy  and  that  the  jury  had  found 
upon  two  occasions  (the  cause  havimg  been  tried  tvice,)  first,  that  B.  H.  did  not 
leave  any  heir  ex  parte  patemd;  and,  secondly, that  the  plaintiff  in  that  suit  (W. 
E.  from  whom  the  defendant  claimed)  was  the  heir  at  law  of  B.  H.  ex  parte  matemd, 
A  statutory  declaration  had  also  been  furnished  to  the  plaintiff,  in  which  the  declarant 
stated,  that  B.  H.  and  his  sisters  had  told  him,  on  several  occasions,  that  they  had  no 
relations  whatever  on  their  father's  side,  and  that  they  had  often  heard  their  father 
declare  that  he  had  no  relations  whatever,  but  that  he  was  the  last  of  his  family :  — 

Heldj  first,  that  the  agreement  between  the  plaintiff  and  the  defendant  was  not  with- 
in the  4th  section  dT  the  Statute  of  Frauds.    Jeakes  v.  Whiter  850. 


5.  And,  secondly,  per  Pollock,  C.  B.,  Alderson,  B.,  and  Platt,  B.,  that  the  de- 
fendant had  not  made  out  a  good  titie  to  the  land ;  for  that  by  **  a  good  tide  "  was 
to  be  understood  such  a  titie  as  the  Ck>urt  of  Chanceiy  would  adopt  as  a  sufiicient 
ground  for  compelling  specific  performance,  and  such  a  titie  as  would  be  a  good 
answer  to  an  action  of  ejectment  by  any  claimant  lb,  Mabtik,  B.,  held  that  it 
was  sufficient  to  establish  a  legal  title  in  point  of  fact    lb. 

FREIGHT. 

A(*tion  for,"] 

«  See  Ships  and  Shipping. 

FRIENDLT  SOCIETIES  ACT. 

County  Court — Jurisdiction — Arbitration,]  By  the  3  2d  rule  of  a  ftiendly  society 
established  in  1886,  it  was  provided  that  if  any  dispute  should  arise  between  any 

53*  ♦ 


Digitized  by 


Google 


630  INI>EX. 

Common  Law. 


officers  of  the  society,  or  between  any  other  members  and  any  officer,  it  should 
first  be  referred  to  the  ccnnmittee,  and  if  their  decision  should  not  be  satisfiictocy, 
then  to  arbitrators,  pursuant  to  the  10  (reo.  4,  c.  56,  s.  27.  In  1839,  a  reserved 
fimd,  consisting  of  subscriptions,  was  established,  and  was  regulated  by  a  new  rule, 
called  the  S8th  rule,  which  provide  that  every  dispute  shouUl  be  referred  to  ails- 
tration  in  the  manner  provided  by  the  rule  of  the  society.  In  1850,  this  rule  was 
expunged.  The  Friendly  Societies  Act,  18  &  14  Vict  c.  115,  s.  22,  enacts  thaX  if 
any  dispute  shall  arise  between  the  members  or  person  claiming  under  or  on  acooont 
of  an;^  member  of  any  society  established  under  thb  act  and  the  trustees,  &c^  or 
committee,  it  shall  be  settled  as  the  rules  of  the  society  shall  direct ;  but  if  the  dis- 
pute be  such  that,  for  the  settlement  of  it,  recourse  must  be  had  to  a  court  of 
equity,  it  may  be  referred  to  the  judce  of  the  county  court  An  action  hai^ 
been  brought  in  the  county  court  by  ^e  committee  of  the  society  against  the  trus- 
tees to  recover  the  amount  of  the  reserved  fund :  — 
Held,  that  this  was  a  dispute  provided  for  by  the  27th  section  of  the  18  &  14  Vict 
a  115,  and  that  it  mi^ht  be  referred  to  arbitration  under  die  82d  rule  of  the  socielr ; 
that  it  was  not  a  dispute  requiring  to  be  settled  by  a  court  of  equity ;  that  the 
county  court,  therefore,  had  no  jurisdiction,  and  a  writ  of  prohibition  ought  to  be 
awarded.    Chrinham  v.  Card,  896. 


When  a  Yearly  Hiring.^ 

GENERAL  HTRTNG. 
See  Tjwj^t. 

Gorr. 

See  Deed. 

GOVERNESS. 

Not  aServanf] 

See  Seryaitt. 

GROSS  NEGLIGENCE. 
See  Common-Cabbiebs. 

GROWING  CROPS. 

See  Sale. 

GUARANTY. 

A  havinff  agreed  to  sell  B.  two  parcels  of  goods,  before  they  were  deUvei^  B.  pro- 
cured nxnn  C.  a  letter  as  follows :  —  *^  Upon  your  handins  me  your  two  drafts  upon 
B.  respectively  for  2002.  and  1462.  at  two  months  from  this  date,  I  undertake  to  gfA 
them  accepted  by  B.,  and  to  see  them  paid."  This  was  signed  by  C.  The  goods 
were  then  delivered,  but  B.,  a  few  days  afterwards  discovered  that  the  goods  charged 
146/.  should  have  been  charged  150L  and  drew  two  bills  accordingly  Tor  2002.  and 
1502.  respectively,  which  C.  procured  B.  to  accept,  and  C.  then  wrote  accus  the 
guaranty  the  following  words :  — "I  have  received  the  two  drafts,  one  b^g  for 
1502.  instead  of  1462.,  there  being  an  error  in  the  invoice  of  42.,  both  accepted  by  B." 
Under  this  the  plaintiff  signed  ms  own  name :  — 

Held,  that  this  was  rightly  described  as  an  tmdertaking  by  C.  to  see  the  two  l^  of 
2002.  and  1502.  respectively  pud  by  B.,  and  that  it  was  sufficiently  signed  wilhm 
the  Statute  of  Frauds.    Bluch  v.  QtmperUt  845. 
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See  Insurance. 

HIGHWAY  RATES. 
See  Bates. 

HOUSE  OF  LORDS. 
Proceedings  tn.] 

See  Appeal. 

HOUSE-BREAKING. 

See  BUBGLAET. 

HUSBAND  AND  WIFE. 

A  wife  can  not  be  convicted  of  febniouslj  receiving  firom  her  husband  goods  stolen 
by  him.    Regma  v.  Brooks^  680. 

See  Pleadino. 

IDEM  SONANS. 

See  Name. 

IDIOCY. 
See  Will. 


Of  Omtract.l 


Of  Home'Breaking,'] 


ILLEGALITY. 

See  CONTBACT. 

IMPLEMENTS. 
See  Burglary. 

IMPLIED  COVENANT. 
See  Covenant. 

INDICTMENT. 

Arrest  of  JudgmerUJ]  After  a  statute  has  been  repealed  it  cannot  be  acted  upon  in 
respect  of  a  proceeding  under  it,  commenced  before  its  repeal,  and  in  this  respect 
there  is  no  valid  distinction  between  matters  of  form  and  substance.  Where,  there- 
fore, between  the  finding  of  an  indictment  for  non-repair  of  a  road  and  plea  pleaded, 
the  statute  upon  which  done  the  indictment  could  be  supported,  was  repealed,  and 
afterwards  the  indictment  was  proceeded  with  and  a  conviction  obtained,  the  court 
arrested  the  judgment    Regina  v.  The  InhdbUanU  of  Denton^  124. 
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Misdescription,'] 

See  BURGLAET. 

Removal  of  to  C,  C  Court.'] 

See  Central  Criminal  Court. 


Removal  of .] 


See  Recognizance. 


INFANCY. 


Evidence  of.]  Action  by  indorsee  against  acceptor  of  a  bill  at  four  mootlis'  date. 
Pleas,  that  the  defendant  did  not  accept,  and  that  he  was  an  infant  wlien  he  accept- 
ed. Proof,  that  the  acceptance  to  the  biQ  was  the  defendant's  writing,  that  he  came 
of  age  one  day  before  the  maturity  of  the  bill,  and  resided  in  the  same  town  as  the 
drawer  and  indorser ;  — 

Held,  evidence  for  the  jui^,  from  which  they  might  infer  that  the  bill  was  accepted 
during  the  defendant's  minority.    Roberts  v.  Bethell,  218. 

INFORMATION. 
See  Criminal  Iniformation. 


INFRINGEMENT. 
See  Patent. 
INSANITY. 


Evidence  of] 

See  Will. 


INSOLVENT  BANKS. 
BUUof] 

See  Assumpsit. 


INSOLVENT. 

1.  Discharge  without  Adjudication.]  Where  an  insolvent,  who  has  petitioned  for  his 
discharge  under  the  1  &  2  Vict  c.  110,  is  discharged  out  of  custody  by  the  defiiuH 
or  consent  of  his  detaining  creditor,  without  any  adjudicadon  being  made :  — 

Heldf  by  Lord  Campbell,  C.  J.,  and  Coleridge,  J.,  (affirming  Orange  v.  jyidteit, 
21  Law  J.  Rep.  (n.  s.)  Q.  B.  26 ;  s.  c.  7  Eng.  Rep.  431,)  that  upon  such  discharp 
the  vesting  order  becomes  void,  and  that  the  property  which  had  passed  to  the 
assignees  under  it  revests  in  the  insolvent    Kemott  v.  Pittis,  77. 

2.  Vesting  Order.]  Held,  by  Earle,  J.,  that  the  vesting  order  continues  in  force,  not- 
withstanding such  discharge,  until  made  null  by  the  I^lvent  Court     lb, 

3.  1  ^  2  Vict.  c.  110.]  Section  44  of  the  1  &  2  ^ct  c  110,  provides  that,  in  case  any 
prisoner  as  to  whose  estates  and  effects  any  vesting  order  shall  have  been  made, 
shall,  by  the  consent  or  default  of  his  detaining  creditor,  be  discharged  out  of  cus- 
tody without  any  adjudication  being  made,  in  such  case  no  action  shall  oe  commenced 
against  the  provisional  assignee,  nor  against  any  person  duly  acting  under  his  autho- 
rity, except  to  recover  any  property,  &c.,  of  such  prisoner  detained  afler  an  order 
made  by  the  Insolvent  Court  for  the  delivery  thereof  and  demand  made  thereupon. 
To  an  action  of  detinue,  the  plea  stated  proceedings  in  the  Insolvent  Court  and  the 
making  of  a  vesting  order,  whereby  the  goods  of  the  plaintiff  in  the  declaration 
mentioned,  became  vested  in  S.  S.,  the  provisional  assignee;  and  alleged  that  the 
defendant,  as  the  servant  and  by  the  authority  of  the  sua  S.  S.,  so  being  sooh  pio- 
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visional  assignee  after  the  making  of  the  said  vesting  order,  detained  the  said  goods 
in  the  declaration  mentioned.  The  replication  alleged  that,  before  the  defendant 
detained  the  said  goods,  the  plaintiff  was  discharged  out  pf  custody  by  the  de&ult 
of  his  detaining  creditor,  without  any  adjudication  being  made  by  the  court,  and 
that  the  defendant  did  not  detain  the  said  goods  by  virtue  of  any  order,  authority,  or 
command  of  the  said  S.  S.  made  or  ^ven  to  the  defendant  before  the  plaintifiT  was 
so  discharged  as  aforesaid.  On  special  demurrer  to  the  replication :  — 
Heldy  that  it  admitted  that  the  eoods  were  detained  by  the  d^endant  under  the  author- 
ity of  S.  S.  eiven  afler  the  paintiff 's  discharge,  but  before  any  order  of  the  Insol- 
vent Court  for  the  delivery  of  the  goods ;  ana  that,  even  supposing  on  the  discharge 
without  adjudication,  the  property  revested  in  the  insdvent,  the  plea  was  au  answer 
to  the  action.    Ih. 

4.  Pleading,]  Held,  also,  that  the  allegation  in  the  plea,  that  the  defendant,  detained 
by  the  authority  of  the  provisional  assignee,  was  not  premature,  and  might  have 
been  traversed  by  the  repHcation.    lb. 

5.  Void  Conveyance  — Intention  to  Petition,']  A  tenant  being  indebted  to  his  land- 
lord for  rent,  and  being  in  insolvent  circumstances,  proposed  to  and  executed  to  the 
defendant,  in  April,  1850,  a  bill  of  sale  of  his  farming  stock  and  furniture ;  and  in 
June,  1861,  petitioned  the.  Insolvent  Court  for  protection  from  process.  The  7  &  8 
Vict  c.  96,  s.  19,  after  making  void  certain  volxmtary  convevances  by  parties  in 
insolvent  circumstances,  provides,  that  no  such  conveyance  shall  be  deemed  void  if 
made  prior  to  three  monuis  before  filing  the  petition,  and  not  with  the  view  or  in- 
tention by  the  partjr  so  conveying  of  pedtiomng  the  court  for  protection  from  pro- 
cess. The  judge  directed  the  juijr  to  consider  whether  the  insolvent  executed  the 
bill  of  sale  with  the  view  or  intention  of  petitioning  the  Insolvent  Court  for  protec- 
tion at  any  time  when  he  might  apprehend  proceedings  would  be  or  were  taken 
against  him :  — 

HeUy  that  this  was  a  misdirection ;  the  question  being,  not  whether  the  insolvent  had 
a  general  intention  at  some  future  time  of  petitioning  the  Insolvent  Court,  but  whe- 
iher  he  had  the  present  intention  ofso  dcnng.     Thoyts  v.  Hobhs,  421. 

6.  ReTiearina  of  Case,"]  The  Court  for  the  Relief  of  Insolvent  Debtors  has  no  jurisdic- 
tion to  rehear  the  case  of  an  insolvent  who  has  been  discharged  by  the  ju(%e  of  a 
county  court  under  the  10  &  11  "Vict  c.  102,  s.  2.    PhiUipps,  ex  parte,  34. 

7.  Semhle,  that  the  judge  of  the  County  Court  has  power  to  rehear  the  case.    lb. 

8.  Might  to  Sue.!  All  insolvent  who  has  petitioned  the  Insolvent  Court  for  his  discharge 
under  1  &  2  Vict  c.  110,  may  sue  for  a  debt  which  accrues  due  to  him  after  the 
vesting  order,  and  before  hisnnal  discharge,  unless  the  provisional  assignee  interfere. 
Jackson  v.  Bumham,  447. 

9.  Herbert  v.  Sayer,  5  Q.  B.  Rep.  965,  affirmed.    lb. 

INSPECTION  OF  DOCUMENTS. 

1.  14  jr  15  Vict.  c.  99.]  The  14  &  15  Vict  c.  99,  s.  6,  has  not  giyen  to  courts  of  com- 
mon law  a  pHOwer  to  compel  a  discovery,  by  a  bill  or  analogous  proceeding — the 
only  power  given  to  them  oy  it,  is  to  allow  an  inspection  by  one  litigant  partj,  of 
documents  in  the  custody  or  under  the  control  of  the  other  li^jDuit  party,  with  the 
restrictions  or  limitatons  pointed  out  in  that  section.    Hunt  v.  Setoitt,  513. 

2.  Jurisdiction,']  The  14  &  15  Vict  c  99,  s.  6,  has  not  taken  awa^  the  jurisdiction  pre- 
viously possessed  by  courts  of  common  law,  to  order  the  inspection  and  copy  of  docu- 
ments in  the  hands  of  an  adverse  party.    lb. 

3.  Affidavit,]  Under  the  14  &  15  Vict  c.  99,  s.  6,  where  an  inspection  is  litigated,  the 
party  applying  for  it  must  show  by  affidavit  that  an  -  action  or  other  proceeding  is 
penoing,  and  also  circumstances  sufficient  to  satisfy  the  court  or  judge,  that  there 
are  in  Uie  possession  or  under  the  control  of  the  opposite  party  certam  documents 
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relating  to  sucli  action,  &c. — fkprimd  facie  caie  calliiig  for  an  answer,  must  at  kut 
be  stated  in  tliis  respect    lb. 

4.  PracticeJ]  Further,  ai  ibe  party  making  such  applicadon  is  in  the  same  otnation  as  a 
plaintiff  in  a  court  of  equity,  he  must  snow — nrst,  what  is  the  nature  of  the  snh, 
and  of  the  Question  to  be  tned  in  it,  and  it  seems,  aJso,  that  he  should  depose  in  his 
affidavit  to  his  having  just  grounds  to  maintain  or  defend  it ;  secondly,  tne  affidavit 
ought  to  state,  With  sufficient  distinctness,  the  reason  of  the  application,  and  the  na- 
ture of  the  documents,  in  order  that  it  may  appear  to  the  court  or  jud^  that  the 
documents  are  asked  in  order  to  enable  the  party  applying  to  support  his  case,  not 
to  find  a  flaw  in  the  case  of  the  opponent,  and  abo  laat  the  opponent  may  admit  or 
deny  the  possession  of  them.    lb. 

5.  To  this  affidavit  the  opponent  may  answer,  by  swearing  that  he  has  no  such  docu- 
ments, or  that  they  relate  exclusively  to  his  own  case,  or  that  he  is  for  any  sofficieot 
reason  privileged  from  producing  them — or  lie  may  show  on  affidavit  that  the  part 
concealed  does  not  in  any  way  relate  to  the  plaintiff's  case.    lb. 

INSPECTION. 
€fa  Machine,  Under  15  j- 16  VicL  c  88.] 

See  Patent. 

INSURANCE. 

Policy  —  SkatemetU —  Warranty,']  An  assurance  company  effected  a  policy  with  a 
literary  institution,  to  guarantee,  to  a  certain  amount,  against  loss  which  nu^  be 
occasioned  by  the  want  of  integrity,  honesbr,  or  fidelity  o^  one  B.  W.,  in  his  em- 
ployment as  secretary  to  the  institution.  The  basis  of  the  contract  was  alleged  to 
be  a  certain  statement  in  writing,  by  the  treasurer  of  the  institution,  lodged  at  the 
office  of  the  company,  containing  a  c[eclaration  of  the  truth  of  the  i^iswers  to  certain 
questions.  There  was  likewise  a  proviso,  that  any  fraudulent  misstatement  or  fnn>- 
pression  in  that  declaration  should  render  the  policy  void  from  the  beginning.  The 
statement  referred  to,  contained,  inter  aHa,  the  following  questions  and  answers : — 
First,  **  Is  the  applicant  at  present  in  jonr  employment,  and  if  so  in  what  capad^, 
and  has  be  hithertoperformed  the  duties  of  his  situation  fidthfhlly  and  to  your  satts- 

&ction  ?  "    A.    "  He  is  secretary  to  the Literary  Institution."    Seccmdly,  **  Is 

the  applicant  personally  known  to  you,  or  any  of  your  firm,  or  hj  whom  has  he 
been  mtroduced  or  recommended  to  you  ?  "  A.  ^  Only  as  above.*^  Thirdly,  "  In 
what  capacity  do  tou  intend  to  employ  the  applicant ;  and  with  reference  to  this 

Suestion  state,  as  &r  as  circumstances  will  permit  (a)  the  nature  of  his  intended 
uties  and  responribilities  ?  "  A,  (a)  "  He  is  secretary  of  the Literary  Insti- 
tution of  which  I  am  treasurer."  (c)  "  The  checks  which  will  be  used  to  secure 
accuracy  in  his  accounts,  and  when  and  how  often  they  will  be  balanced,  and 
closed  V  "  A.  (c)  **  Examined  by  finance  committee  every  fortnight"  (i>)  «  The 
salary  or  emdument,  and  when  it  will  be  paid  to  him,  and  how  and  when  it  will  be 
paid?"  il.  (d)  «8(W.  a  year  at  present:^— 
Held  J  that  the  statement  that  the  accounts  of  B.  W.  would  be  examined  once  a  fort- 
night by  the  finance  committee  of  the  institution  did  not  amount  to  a  warranty;  and 
consequent!;^,  that  an  action  was  maintainable  on  the  pdicy  for  a  loss  occasioned  by 
lus  want  of  integrity  in  the  service  of  the  institution,  although  sudi  loss  was  oceir 
sioned  by  their  neglecting  to  examine  his  accounts  in  the  manner  specified  in  tiie 
policy.    Befiham  v.  The  united  Guarantee  andUfe  Assurance  Om^pany,  524. 

INTEREST. 

See   JUDGMSNT. 

ISLE  OF  WIGHT. 
See  Bbibobb. 
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JOINT-STOCK  COMPANY. 

1.  Action  by  Scripkolder.']  The  deed  of  settlement  of  a  joint-stock  company  com- 
pletely registered  under  the  7  &  8  Vict  c.  110,  was  executed  by  one  fourth  of  the 
shareholders,  and  contained  a  clause  providing  that  the  shares  of  every  subscriber  ^ 
who  should  not  execute  the  deed  within  three  months  from  its  d^te  should  be  for- 
feited, if  the  board  of  directors  thought  fit,  and  that  the  amount  paid  upon  such 
shares  should  become  the  property  of  the  company.  Under  this  clause,  the  shares 
of  a  seripholder  in  the  company,  who  had  not  appued  to  sign  the  deed  within  three 
months  from  its  date,  were  declared  forfeited,  without  any  reasonable  notice  having 
been  given,  and  a  subsequent  application  to  be  allowed  to  sign  was  refused. 

Held,  in  an  action  for  such  refusal,  and  for  not  causing  a  certificate  of  proprietorship  of 
the  shares  to  be  delivered  to  the  plaintiff,  that  the  clause  of  forfeiture  could  not  be 
objected  to  as  being  tUtra  vires  or  unreasonable,  and  that  as  the  deed  did  not  require 
notice  to  be  given  before  forfeiture,  no  such  notice  was  necessary ;  and,  therefore, 
that  after  the  forfeiture,  the  plaintiff's  title  to  the  shares  ceased.  Stewart  v.  Anglo- 
Calif  omian  Gold  Mining  Company,  61. 

2.  Deposit  and  Transfer  of  S?iaresJ]  The  defendant  being  the  registered  owner  of  200 
shares  of  a  joint-stock  comromy  depoated  the  certificates  thereof  with  £.  as  a  securi- 
ty for  money  advanced.  He  afterwards  borrowed  a  further  sum  from  an  insurance 
office,  of  winch  C.  was  a  director,  and  E.  and  C.  being  sureties  for  the  repayment  of 
that  fium,  he  executed  according  to  the  Joint-stock  Act  a  transfer  to  C.  or  the  shares, 
accompanied  by  a  declaration  of  the  terms  of  the  transfer,  and  delivered  both  instru- 
ments to  C.  (Judgment  for  the  recovery  of  the  sum  advanced  having  been  obtained 
by  ^ttQ  insurance  office,  and  a  judo's  order  nisi  to  charge  the  sha^  having  been 
made,  C.  subsequently  requested  the  joint^stock  company  to  transfer  the  shares  into 
his  name,  which  they  reftised,  and  the  shares  remained  standing  in  the  name  of  the 
defendant 

The  court  made  the  judge's  order  absolute,  holding  that  the  shares  were  to  be  con- 
sidered as  standing  ^  in  the  defendant's  name  in  his  own  right,"  within  the  meaning 
of  the  1  &  2  Vict  c.  110,  s.  14,  and  that  the  relief  of  the  creditors  was  in  equity.. 
Fuller  ▼.  Earle,  390. 

3.  Who  is  a  Shareholder — Liahilityfor  Calls.']  The  defendant  applied  for,  and  ob- 
tained, shares  in  a  projected  company,  the  capital  of  which,was  to  consist  of  500,000^ 
in  50,000  shares,  and  paid  the  deposits  thereon.  The  company  was  completely  re- 
gistered under  the  7  &  8  Vict  c  110,  and  the  defendant's  name  was  entered  as  a 
shareholder  in  the  register  <^  shareholders  and  in  the  schedule  to  the  deed  of  settle- 
ment, but  he  never  executed  the  deed  of  settlement,  or  any  deed  referring  to  it 
The  ftill  amount  of  capital  never  was  subscribed,  but  the  company  began  business 
with  less;  but  not  succeeding,  a  private  act  of  parliament  was  passed  for  the 
purpose  <^  winding  up  the  concern.  This  act  recited  the  deed  of  settlement,  and 
the  &cts  as  to  the  deficiency  in  the  subscribed  capital,  and  authorized  the  direct- 
ors to  make  calls  upon  the  shareholders  and  bring  actions  to  recover  such 
calls,  and  enacted  thEtt  in  such  actions  it  should  be  sufficient  to  prove  that  the 
defendant  was  a  holder  of  shares  at  the  time  of  the  call,  and  that  tbe  production 
of  the  register  of  the  shareholders  of  the  company  should  be  pr^nd  facie  evidence 
of  the  number  of  shares  held  by  him.  It  also  enacted,  that  except  as  other- 
wise provided  by  the  act,  every  such  call  should  be  made  according  to  the  deed  of 
settlement,  and  as  regarded  the  liabilities  of  the  shiu^olders,  the  foneiture  of  shares, 
and  otherwise,  should  be  deemed  to  have  been  made  under  such  provisions ;  and 
also  that  nothing  in  the  act  contained,  except  as  therein  expressly  enacted,  should 
render  any  shareholder  or  other  person  liable  to  the  company,  if  such  shareholder  or 
other  person  would  not  have  been  liable  thereto  if  the  act  had  not  passed :  — 

Held,  in  an  action  for  a  call  under  the  private  act,  that  the  defendant  was  not  liable  as 
a  shareholder  or  otherwise,  as  he  haa  not  executed  the  deed  of  settlement,  or  any 
deed  referring  thereto,  and  the  private  act  only  extended  to  such  shareholders. 
The  Galvanized  Iron  Company  v.  Westoby,  386. 

4.  Conditional  Subscription,']  Held^  also^  that  even  had  the  private  act  extended  to 
persons  who  had  agreed  to  take  shares,  he  woold  not  have  been  liable,  as  the  accepi- 
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ance  of  the  shares  was  conditional  upon  the  full  capital  being  flubecribed,  and  tins 
condition  had  not  been  performed  or  waived. 

5.  Contract  —  Principal  and  Agent."]  A  joint-stock  company,  consisting  of  more  than 
twenty-five  members,  was  formed  subsequently  to  the  b\k  of  Septenaber,  1844,  but 
not  registered  pursuant  to  the  7  &  8  Vict.  c.  110.  Its  capital  was  divided  bt» 
shares,  and  its  profits  divided  among  the  holders  of  them,  but  any  proprietor  could 
transfer  his  sh2u*es  without  the  consent  of  the  rest  A^  a  member  of  this  companT, 
entered,  by  means  of  a  memorandum  made  by  B.  his  agent,  into  a  contract  with  t. 
that  the  company  should  supply  him  with  certain  articles  on  certain  conditions. 
Those  articles  were  supplied  accordingly,  and  were  shown  to  be  the  property  of  the 
company :  — 

Held,  that  A.  might  sue  C.  on  this  contract     Clay  v.  Southern^  5S3. 


JOINT  TENANT. 
See  Settlement. 

JUDGMENT. 

1.  Satisfaction  o/.]  Where  a  judgment  had  been  entered  up,  and  a  writ  of  executioa 
for  debt  and  costs  had  issued,  before  the  commencement  of  stat  1  &  2'  Yict 
c.  110:  — 

Held,  that,  by  virtue  of  sect  17,  the  judgment  was  not  satisfied  upon  the  levy,  afler 
the  conmiencement  of  the  act,  of  the  debt  and  costs,  and  that  it  would  not  be  satis- 
fied untQ  payment  of  interest  from  the  conomencement  of  the  act  until  the  satisfto- 
tion  of  the  judgment    Bishop  ▼.  Hatchy  161. 

2.  InteresL]  SembUy  that  the  interest  might  be  levied  by  virtue  of  a  separate  writ  of 
execution,  to  be  issued  afler  the  passing  of  the  act    Jb, 

3.  Discharge  o/*.]  The  plaintiff  having  recovered  judgment  in  an  action  against  two 
defendants,  issued  two  concurrent  writs  of  ca,  sa.  thereon,  and  the  defendants  were 
taken  in  execution,  but  were  discharged  by  the  plaintiff's  attorney,  upon  their  mak- 
ing an  arrangement  for  the  payment  of  the  debt  The  plaintiff  afterwards  issued  a 
wnt  qS  fi.fa,  for  the  balance  of  the  original  debt,  and  the  goods  of  one  of  the  de- 
fendants were  seized ;  but,  upon  payment  of  a  certain  sum  under  protest,  the  goodf 
were  released.  A  rule  nisi  was  suierwards  obtained  by  the  defendant  to  procure  a 
return  of  this  money,  on  the  ground  that  the  originsJ  debt  was  barred  by  tiie  de- 
fendants' discharge  out  of  custody,  as  having  been  made  either  by  the  authority  of 
or  ias  having  been  ratified  by  the  plaintiff.  The  court  referred  the  matter  to  the 
Master  to  report  thereon  to  the  court ;  and  he  found  that  the  discharge  of  the  de- 
fendants had  been  ratified  by  the  plaintiff:  and  therefore,  the  court  made  the  mk 
to  set  aside  the  execution  al^lute.  The  plaintiff  then  brought  an  action  upon  the 
ori^al  judgment  The  court,  xmder  the  preceding  circumstances,  refused  to  order 
satisfaction  to  be  entered  up  on  the  judgment-roll  in  the  action.  Ward  v.  Brwmh 
heady  502. 

See  Costs.    Joint-Stock  CJoMPAirr.    . 
Nunc  pro  Tunc.] 


Arrest  of  J] 
When  set  Aside."] 


See  Pkactice. 

See  iNDiCTMEin'. 

See  Practice. 

JUDICIAL  ACT. 
See  Bebk  License. 
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JURISDICTION. 

Ouster  of.] 

See  Condition  Precedent. 
Of  Superior  Courts.'] 

See  Costs. 
Of  County  Court.] 

See  County  Court. 
OfCourt.-] 

See  Practice. 

Of  Judge  to  Issue  a  Writ  of  Procedendo.] 

See  Procedendo. 
Of  Magistrate."] 

See  Regina  v.  Hodgson,  456.    County  Court. 

JURY. 

What  Question  is  not  for.] 

See  Contract. 
Question  for.] 

See    Distress.    Practice. 

LABOR  AND  SERVICES. 
See  Contract. 

LANDLORD   AND  TENANT. 

Distress."]  A  landlord  has  a  right  to  distrain  upon  his  tenant  at  will.  Doe  d.  Benson  v. 
Frosty  506. 

Tenancy.]  After  the  tenant  at  will  entered  into  possession  there  was  an  agreement 
for  a  lease  of  the  premises,  but  no  lease  was  ever  prepared ;  on  the  back  of  the  draft 
there  was  an  inoorsement  made  and  signed  between  the  parties ;  rent  had  been 
paid,  and  a  receipt  given  for  a  quarters*  rent,  and  a  distress  also  had  been  put  in  by 
the  landlord  upon  the  tenant :  — 

Heldy  not  sufficient  to  alter  the  original  tenancy  at  will  into  a  tenancy  from  year  to 
year.    Ih. 

Use  and  Occupation.] 

See  Railways. 
Right  of  Distress.] 

See  Distress. 
Remedies  between.] 

See  Action  on  the  Case. 

See  Elections.    Lease.    Replevin.    Trespass. 


LARCENY. 

1.  Trespass.]  Where  a  man  drove  away  a  flock  of  lambs  from  a  field,  and  in  so  doing 
inadvertently  drove  away  along  with  them  a  lamb,  the  property  of  another  person, 
and,  as  soon  as  he  discovered  thsX  he  had  done  so,  sold  the  lamb  for  his  own  use,  and 
then  denied  all  knowledge  of  it :  — 

Held,  that  as  the  act  of  driving  the  lamb  from  the  field,  in  the  first  instance,  was  a 
trespass,  as  soon  as  he  appropriated  the  lamb  to  his  own  use,  the  trespass  became  a 
felony.    Regina  v.  RUey,  544. 
vols,  XTV.  54 
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2.  Constructive  Accessari/.']  The  prisoner  M.  had  the  charge  of  the  prosecutor's  ^ 
house,  in  which  bags  were  kept ;  the  prisoner  8^  for  some  years  had  been  in  the 
habit  of  supplying  the  prosecutor  with  oags,  which  were  usually  placed  outside  the 
warehouse,  and  shortly  after  so  leaving  them,  either  S.  or  his  wife  called  and  re- 
ceived payment  for  them.  The  prisoner  M.  went  into  his  master's  warehouse,  and 
clandestinely  removed  twentj'-four  bags  which  had  been  marked  by  his  master,  and 

{)laeed  them  outside  the  warehouse,  in  the  place  where  S.  used  to  deposit  the  bagi 
)efore  payment  for  them.  Soon  afterwards  the  wife  of  S.  came  and  claimed  pay- 
ment for  the  said  twenty-four  bags.  The  prosecutor  then  sent  for  the  prisoner  S-, 
who,  upon  being  asked  respecting  the  twenty-four  bags,  said  they  had  been  placed 
there  an  hour  previously  by  him,  and  demanded  payment  for  them.  The  jury  found 
that  the  bags  had  been  so  removed  in  pursuance  of  a  previous  arrangement  h&tween 
the  prisoners :  — 
Held,  that  M,  was  rightly  convicted  of  larceny,  and  that  S.  was  an  accessory  before  the 
fact  to  the  larceny.     Regina  v.  Manning,  548. 

3.  Custody  of  Property.']  Two  'men,  J.  and  W.,  acting  in  concert,  and  intending  to 
defraud  S.,  entered  the  shop  of  S.  and  by  means  of  an  ardfice  induced  him  to  draw 
a  check  on  his  bank  for  42/.,  payable  in  the  name  of  the  prisoner  J.,  and  then  to  ac- 
company J.  to  the  bank  to  see  it  paid,  on  the  understanding  that  they  were  to 
return  to  finish  the  transaction  by  the  payment  to  S.  of  forty-two  sorereigns,  and 
that  the  prisoner  W.  was  to  remain  at  the  shop  till  J.  and  S.  went  and  returned  finom 
the  bank. 

At  the  bank,  by  the  desire  of  S.,  the  banker*  handed  four  ten  pound  notes  and  two 
sovereigns  to  the  prisoner  J.,  in  the  presence  of  S. 

The  prosecutor  S.,  and  the  prisoner  J.,  left  the  bank  together,  and  while  on  their  way 
back  to  S.*s  shop,  J.  went  into  an  inn-yard,  and  promising  to  return  immediatdy, 
absconded  with  the  four  ten  pound  notes,  and  the  two  sovereigns,  which  he  and  the 
prisoner  W.  (who  in  the  meantime  had  gone  off  from  the  shop  with  the  forty-two 
sovereigns)  appropriated  to  their  own  use :  — 

Held,  that  the  misappropriation  of  the  notes  and  two  sovereigns  was  larceny,  S.  never 
having  parted  with  the  property  and  possession  in  them,  and  the  prisoner  J.  having 
had  no  more  than  the  bare  custody  of  the  money  which  he  carried  off.  Regina  v. 
Johnson,  570. 

See  BuRGLABT.    Husband  akd  Wife. 

LAW  AND  FACT. 

Question  for  the  Jury,] 

See  Contract.    Distress. 


LEASE. 

1.  Construction  —  Rent-Charge.]  M.  H.  and  W.  R.,  by  indenture  of  February,  1805, 
granted  and  leased  certain  premises  unto  and  to  the  use  of  J.  H.,  his  heirs,  executors, 
administrators,  and  assigns  forever,  yielding  and  paying  therefor  a  yearly  rent.  Pro- 
viso for  re-entry  on  non-payment  of  rent.  Covenant  by  J.  A.  for  payment  of  the 
rent,  for  repairs,  and  for  insurance :  — 

Held,  that,  in  the  absence  of  proof  that  the  premises  were,  at  the  date  of  the  instro- 
ment,  in  the  occupation  of  tenants,  and  the  expressed  intention  of  the  parties  pre- 
cluding the  presumption  of  livery  of  seisin,  the  instrument  could  not  operate  as  a 
conveyance  of  the  lee  subject  to  a  rent^charge,  but  only  to  create  a  tenancy  from 
year  to  year.    Roberton  v.  Gardener,  236. 

2.  Livery  of  Seisin.]  Semble,  that  if  it  had  been  necessary  to  presume  liverj'  of  seian 
in  order  to  account  for  the  possession  imder  the  instrument,  the  court  would  have 
made  that  presumption.    iL 

What  Constitutes,] 

See  Landlord  and  Tenant. 
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LEASEHOLD. 

Devise  of.] 

See  Will. 

LEGACY. 

1.  Chose  in  Action.^  The  Wills  Act  (1  Vict  c.  26),  does  not  enable  a  testator  to 
bequeathe  a  chose  in  action  so  as  to  pass  the  right  of  suing  to  the  legatee.  Bishop 
V.  Curtis,  49. 

2.  Felonif.']  Where  a  party,  who  is  afterwards  convicted  of  felony,  is  entitled  to  a 
chose  in  action,  the  right  of  suing  being  in  another  in  trust  for  him,  that  right  of 
suit  does  not  vest  in  the  crown  upon  the  conviction,    lb. 

8.  Forfeiture.]  To  an  action  by  the  executor  of  E.  C,  deceased,  on  a  promisory  note 
made  by  the  defendant,  payable  to  E.  C,  on  demand,  the  defendant  pleaded  that 
E.  C,  by  lus  will  (made  after  the  passing  of  the  1  Vict.  c.  26)  bequeathed  the  note 
to  C.  C. ;  that  the  plaindfi*  assented  to  &e  bequest,  whereby  C.  C.  became  entitled 
to  the  said  note,  and  the  money  due  thereon ;  and  that  whilst  the  said  C.  C.  was  so 
entitled,  he  was  convicted  of  felony,  by  reason  whereof  he  forfeited  to  the  crown 
the  said  note,  and  all  interest  therein,  and  causes  of  action  in  respect  thereof:  — 

Held,  on  general  demurrer,  that  the  plea  was  no  answer  to  the  action.    lb. 

LEGACY  DUTY. 

Potoer  to  Charge  Estate  —  Dower.^  A  special  verdict  stated  that  J.  Major  Lord  H., 
by  his  will  directed  the  purchase  of  estates  in  Suffolk  to  be  made  with  the  proceeds 
of  his  estates  in  Essex.  The  will  contained  a  clause  with  a  power  enabling  the  te- 
nant for  life,  who  should  be  entitled  to  the  rents  of  the  estates  to  direct  them  to  be 
sold,  and  a  deed  of  settlement  to  be  made  of  them,  and  that  there  should  be  inserted 
therein  a  power  that  the  tenant  for  life  should  be  entitled  to  the  rents,  and  should 
have  power  to  charge  such  estates  with  an  annual  sum  not  exceeding  one  third  part 
of  the  annual  value,  for  the  benefit  of  anv  woman  he  might  marry.  The  testator 
having  died,  was  succeeded  by  his  son,  J.  Minet  Lord  H.,  who  charged  the  Suffolk 
estates  with  tiie  payment  of  2,000/.,  free  of  taxes  and  other  deductions,  for  the  bene- 
fit of  his  wife,  for  her  life ;  the  said  sum  to  be  in  the  nature  of,  and  in  full,  for  her 
jointure,  and  to  be  in  bar,  lieu,  and  satisfaction  of  and  for  her  dower  or  thirds,  &c. 
The  will  then  provided  that,  in  the  event  of  the  testator  not  being  authorized  to 
charse  the  estates  with  so  large  a  sum  as  2,000/.,  his  other  estates  should  be  liable  to 
supply  the  deficiency.  The  defendant  was  in  possession  of  the  estates,  and  was  the 
heir  of  the  second  testator,  J.  Minet  Lord  H.,  who  was  the  surviving  trustee  of  the 
first  testator.    No  deed  of  settlement  was  ever  executed :  — 

Heldj  that  this  could  not  be  considered  as  a  purchase  of  the  dower  or  thirds,  but  was 
an  appointinent  of  the  legacy,  upon  condition ;  that  the  legacy  was  taken  as  a  gift 
of  the  testator,  and  that  the  legacy  duty  was  payable  upon  the  interest  of  one  third 
of  the  value  of  the  rent  of  the  Suffolk  estates,  to  be  ascertained  on  the  death  of  the 
testator.     The  Attorney-General  v.  Lord  Henniker,  374. 

Qucere,  if  this  had  been  a  condition  annexed  to  the  legacy  bv  the  second  testator,  whe- 
ther the  whole  of  the  money  received  by  the  legatee  would  have  been  a  legacy  or 
whether  a  part  of  it  would  not  have  been  a  purchase  of  some  interest  that  nught  re- 
duce the.  duty  to  be  paid  upon  the  legacy,    lb, 

LEX  LOCL 
Proof  o/.] 

See  Marriage.    Statute  of  Frauds. 

LIABILITY. 
What  Barred  by  a  Discharge  in  Bankruptcy.'] 

See  Bankrupt. 
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In  Action  Against  Officers^ 


LIMITATIONS. 
See  Practice. 
See  Tbespass. 


LIVERY  OF  SEISIN. 

Presumed^  When^l 

See  Lease. 

LUGGAGE. 
See  Ck>MHOK-CABai£R8. 

LUNATIC. 
See  Paupeb.    Will. 


MAINS. 

Rates  respecting.] 

See  Bates. 


MAINTENANCE. 
See  Pauper. 

MANDAMUS. 

1.  Discretion  of  Justices."]    The  discretion  of  justices  in  enforcing  a  role  of  ! 
which  is  not  invalid  or  unreasonable,  will  not  be  interfered  with.    Regina  t.  TU 
Justices  of  Derbyshire,  178. 

2.  Rules.]  The  sessions  of  D.  had,  as  it  was  alleged,  a  mle  bj  which  ^peals  could 
not  be  entered  afler  the  day  preceding  the  first  day  of  the  Be8si<»i8,  except  hj  leaTe 
of  the  court  G.  had  piven  the  necessary  notices,  but  had  not  entered  his  appeal  in 
accordance  with  the  above  rule.  On  the  first  day  of  the  sessions  a  special  a|n)lia- 
tion  was  made  to  the  court  to  allow  him  to  enter  the  appeal,  which  was  refused: — 

Held,  that  although  the  court  would  not  interfere  with  the  discretion  of  the  seasians 
where  a  distinct  rule  of  practice  was  shown  to  exist,  vet,  as  it  did  not  distinctly  ap- 
pear upon  the  affidavits  what  the  rule  of  practice  really  was,  or  how  far  it  had  oeoi 
acted  upon,  a  mandamus  might  go.    Ih. 

See  Insolvency. 


MARRIAGE. 

Proof  of]  On  a  trial  for  bigamy  a  woman  was  called  as  a  witness,  who  stated  that 
she  was  present  at  a  ceremony  performed  in  a  private  house  in  Scotland,  by  a  mi- 
nister of  some  religious  denonunation ;  that  she  herself  was  married  in  &e  same  waj 
and  that  parties  always  married  in  Scotland  in  private  houses :  — 

Held,  that  sne  was  not  a  competent  witness  to  prove  the  law  of  Scotland  as  to  mar- 
riage, and  that  her  evidence  did  not  prove  the  fitct  of  a  marriage.  Regina  t.  Povn 
649.  -o  ^ 
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MASTER. 

Bight  ofj  To  Sell  Cargo  for  R^airs.] 

See  Ships  and  Shxppikg. 

MASTER  AND  SERVANT. 
See  Servant.    Shbriff. 

MEMORAIIDUM 
See  Stamp. 

MERCHANDISE. 
LiabilUy  of  Passenger  Carriers  for.'] 

See  Common-Carriers. 

MINING. 
See  Action  on  the  Case. 

MISDIRECTION. 
See  Insolvent. 

MISNOMER. 
See  Name. 

MONEY  LENT.     ' 
See  Assumpsit. 

MONEY  HAD  AND  RECEIVED. 
See  Assumpsit.    Stoppage  in  Transitu. 

MONTH'S  NOTICR 
To  a  Servant.'] 

See  Servant. 

MORTGAGE. 

1.  Of  Personal  Property  —  Effect  of]  Where  a  trader  asd^  part  of  his  properly, 
by  way  of  mortoage,  the  question  under  the  bankrupt  lairs  is  not  whether  putting  the 
deed  in  force  w9l  put  an  end  to  his  business,  but  whether  it  will  make  him  insolvent 
Young  v.  Waud^  462. 

2.  A  manu&ctnrer  asagned  all  his  machinery,  by  way  of  mortm;e,  to  secure  the 
amount  of  certain  InUs  drawn  by  him  and  accepted  by  the  oonsuoieee  of  his  ffoods, 
which  had  been  discounted  by  we  mortgagee,  and  also  of  such  o£er  bills  as  Siould 
from  time  to  time  be  discounted  in  like  manner.    The  mortgagee  was  empowered, 
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after  three  days'  notice  to  enter  and  take  possessien  of  all  the  machinery,  and,  after 
a  sale  of  the  same,  to  pay  the  amount  of  tl^  expenses  and  the  bills  then  due  or  nm- 
ningf  and  to  pay  the  surplus  to  the  mortgagors.  At  the  time  of  the  execution  of 
this  deed,  the  machinery  was  worth  l,500r,  and  the  mortgagor's  property  consisted 
of  goods,  l,100L,and  good  debts,  900/.,  while  his  whole  liabdities  were,  2,900/. :  — 
Held,  that  this  deed  was  no  evidence  of  an  act  of  bankruptcy,  although  had  it  bees 
acted  upon,  the  mortgagor  could  not  have  carried  on  the  particular  business  in  whick 
he  was  engaged,    lb. 

8.  Debt  on  Mortgage  Deed."]  Money  was  borrowed  by  the  E.  U.  Railway  Company, 
under  the  powers  conferred  by  a  local  act  (7  &  8  Vict  c  85,)  wherel^  they  wwe 
authorized  to  borrow,  and  to  secure  repayment  by  mortgage  of  the  railway  and  futnre 
« calls,  (Sect  S7,  and  to  fix  iJie  period  i^r  repayment,  in  which  case  they  were  to  canse 
a  period  to  be  inserted  in  the  mortgage  deed,  at  the  expiration  whem)f  the  pnnci- 
pai  and  arrears  of  interest  should  be  paid.  (Sect  49.)  It  was  further  proTided, 
that  if  the  principal  and  interest  were  not  paid  within  six  months  after  they  had  be- 
come payable,  and  after  demand  thereof  in  writing,  the  mortgagee  or  bond  creditor 
mi^htsue  for  the  same,  or  if  his  debt  amounted  to  5,000/.,  he  might  require  the  w- 
pcontment  of  a  receiver  (Sect  52) ;  and  that  if  the  interest  remained  unpaid  nr 
thirty  days  after  it  had  become  due,  and  demand  thereof  made  in  writinc^,  the  mort- 
gagee or  bond  creditor  might  sue  in  an  action  of  debt,  or  misht  require  me  appoint- 
ment of  a  receiver.  (Sect  51.)  It  was  further  enacted,  uiat  where  no  time  was 
fixed  in  the  deed  or  bond  for  the  repayment  of  the  money,  the  creditor  might,  at  any 
time  after  twelve  months  from  the  aate  of  the  mortgage  deed  or  bond,  demand  ^y- 
mcnt  of  the  principal,  with  all  arrears  of  interest,  on  giving  six  months'  previois 
notice.     (Sect  56.)    Eastern  Union  Railway  Co,  v.  Harty  535, 

In  an  action  of  debt  upon  a  mortp^  deed  executed  by  the  company  under  this  act, 
and  which  deed  contained  the  lol&wing  stipulation,  **■  The  principal  sum  to  be  paid 
on  the  1st  of  January,  1851 : "  — 

Held,  affirming  the  judgment  of  the  court  below^  that  the  action  could  be  maintained. 

4.  Receiver^"]  Held,  also,  that  the  right  of  action  upon  the  mralgage  did  not  depend 
solely  uj)on  sects.  51  and  52,  nor  were  the  conditions  therein  mentioned,  namely,  the 
expiration  of  six  months  in  one  case,  and  of  thirty  days  in  another,  after  demand  of 
payment,  conditions  precedent  to  the  brinmneof  an  action  up)n  such  mort^^  hot 
that  such  sections  only  recognized  a  preexistmg  right  of  action,  and  add^  Uiereto 
another  specific  remed^r,  namely,  the  appointment  of  a  receiver  at  the  option  of  the 
borrower,  after  the  expiration  of  the  above  period.    lb. 

See  Distress. 
MORTMAIN. 

Shares  in  a  Bank.]  A  bequest  of  the  proceeds  of  shares  in  a  joint-stock  banVing  compa- 
ny, formed  under  a  deed  of  settlement,  and  which  possessed  freehold  and  copyhold 
property,  does  not  come  within  the  Statute  of  Mortmain,  4  Gea  2,  c.  36.  Sffers 
V.  Perigal,  229. 

MULTIFARIOUSNESS. 
See  Pleading. 

MUNICIPAL  CORPORATION  ACT. 
See  BtjROEss  List. 

NAME. 

Idem  Sonans."]  The  omission  of  a  mute  letter  in  the  name  of  a  party  to  a  cause,  in 
the  title  of  an  affidavit,  the  word  still  being  idem  sonans,  is  no  grocmd  for  disdiarg- 
ing  a  rule  obtained  on  such  affidavit     Gray  v.  Coorrd>eM,  25i. 
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NEGLIGENCE. 
See  Common-Cabbiers. 

NEW  TRLAIi. 
See  Verdict. 

NOMINAL  DAMAGE. 
See  Trespass. 

NON-USER 
See  Abandonment. 

NOTICE. 

Of  Bankruptcy—  What  is  NoL] 

See  Bankruptcy. 
Of  Objection  to  Voter,'] 

See  Elections. 

See  Common-Carriers. 

NUNC  PRO  TUNC. 
See  Practice. 

OBJECTION. 
See  Burgess  List. 

OFFICER. 
See  Trespass. 

OFFICIAL  ASSIGNEE. 
See  Bankruptcy. 

PAPER  BOOKS. 
See  Practice. 

PARISIJ   CONSTABLE. 
See  Trespass. 

PARLIAMENT. 
See  Elections. 


To  a  Burgess  ListJ] 


Right  ofy  To  Arrest^ 


• 


RighiMof] 
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PAROCHIAL  TAX. 
See  Rates. 

PAROL  CONTRACT. 
See  Statute  of  FBAUDe. 

PARTIES. 
See  Joint-Stock  Company. 

PAUPER. 

Lunatic  — 12  fi-  13  Vict  c.  103.]  The  12  &  13  Vict  c.  103,  s.  6,  extends  to  the  i 
tenance  of  a  pauper  lunatic,  l)om  in  Ireland,  who  has  acquired  no  settlement  in  Ene- 
land,  but  has  become  irremovable  by  reason  of  five  years  re&denoe  in  a  pari3i 
within  an  union  in  England ;  and  in  such  a.  case  the  burthen  of  maintaining  die 
pauper  in  an  asylum  is  cast  upon  the  common  fund  of  the  unicHi.  Beghna  ▼.  At- 
nola,  102. 

See  Settlement. 

PATENT. 

1.  Composite  Substance,]  The  use  of  the  elements  of  a  composite  substance  is  a  use 
of  the  composite  so  as  to  be  an  infringement  of  a  patent  for  the  use  of  &e  compo- 
site substance.    Heath  v.  Untoin,  202. 

2.  Where  the  elements  of  a  composite  substabce  are  used,  and  in  the  process  of  the 
manufacture  the  composit^  itself  formed,  this  is  not  the  use  of  an  equivalent  ht 
that  substance,  but  the  use  of  the  substance  itsel£    Ih, 

3.  Infringement.'^  A  patent  for  the  use  of  a  substance  in  a  process  is  infringed  by  the 
use  of  a  chemical  eauivalent,  known  to  be  so  at  the  lime  of  the  use,  if  used  for  the 
purpose  of  taking  tne  benefit  of  the  patent,  and  of  making  a  cdorable  variatioa 
therefrom.    Per  Erle,  J.    lb. 

4.  Evidence  of —  Specification.l  The  plaintiff  took  out  a  patent  for  certain  improre- 
ments  in  the  manu&cture  of^  steel,  and  claimed  ^  the  use  of  carburet  of  manganese 
in  any  process  whereby  iron  is  converted  into  cast  steel ; "  and  in  the  description  of 
his  process  he  said  that  he  proposed  to  make  his  improved  steel  by  introdadng  into 
a  crucible  broken  steel  or  malleable  iron  and  carbonaceous  matter,  with  from  one  to 
three  per  cent  of  their  weight  of  carburet  of  manganese,  and  meltW  fh/sm  together, 
llie  defendant  put  oxide  <n  manganese  and  carbonaceous  matter  mto  the  crucible 
with  the  iron,  and  produced  the  same  result,  and  an  action  was  brought  against  him 
for  the  infringement  of  the  plaintiff's  patent  At  the  trial  it  was  proved  t£at  during 
this  process  &e  oxide  of  manganese  and  the  carbonaceous  matter  combined,  lu^ 
formed  a  carburet  of  manganese,  and  then,  in  the  same  process,  but  at  a  h^^r  ton- 
perature,  this  carburet  acted  upon  the  iron  and  i)roducea  the  same  result  as  that  ef- 
fected by  the  plaintiff's  process.  The  learned  judffe  directed  the  jury  that  Aere 
was  no  evidence  of  an  infringement,  and  a  bill  of  exceptions  was  thereupcm  ten- 
dered:— 

Held,  in  error,  (dissentientibus  Alderson,  B.,  and  Coleridge,  J.)    First,  thayhere 
was  evidence  for  the  jury  of  the  infringement  of  the  plamtiff 's  patent    Ih, 
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5.  Secondly,  that  the  discovery  claimed  bj  the  patent  was  the  use  of  the  carburet  of 
paanganese,  and  that  the  plaintiff  was  not  limited  to  the  mode  of  working  mentioned 
in  his  specification ;  and  although  the  defendant's  process  might  constitute  a  different 
manner  of  manufacturing  carburet  of  manganese,  jet  if  he  used  it  in  the  conversion 
of  iron  into  steel,  he  infhnged  the  patent    Ih, 

6.  Inspection  of  MacMne,']  In  an  action  for  the  infringement  of  a  patent,  the  court 
will  not  grant  an  order  under  the  15  &  16  Vict  c.  83,  s.  42,  for  an  ins^ction  of  a 
machine  upon  an  affidavit  "  that  the  machine  used  hy  the  defendants  is  the  same 
for  which  tne  plaintiff  has  obtained  a  patent    Shaw  v.  The  Bank  of  England^  460. 

Infringement  of\ 

See  Pbacticb. 


PAVING  RATES. 
See  County  Coubt. 

PAYMENT. 

1.  By  a  S^an^^r .]  To  an  action  of  debt  on  simple  contract,  the  defendant  pleaded,  that 
aflter  the  accrumg  of  the  debts  and  causes  of  action,  and  before  suit,  the  plaintiff 
drew  a  bill  on  one  A.  B.,  who  accepted  the  bill,  and  delivered  it  to  the  plaintiff  for, 
and  on  account  of  the  said  debts  and  causes  of  action,  and  that  the  plaintiff  received 
it  from  A.  B.,  on  such  account ;  that  the  plaintiff,  before  suit,  indorsed  the  bill  to 
C.  D.,  who  was  still  the  holder  and  entitled  to  sue  A.  B.  thereon.  Belshaw  v.  Bush, 
269. 

Heidi  a  good  answer  io  the  action. 

2.  Warikford  v.  Wankford  1  Salk.  299 ;  Ayloffe  v.  ScHmpsUre^  CartL  63 ;  s.  c.  Comb. 
128,  and  Slracey  v.  The  Bank  of  England,  6  Bing.  754 ;  8.  o.  8  Law  J.  Rep.  C.  P. 
234,  considered  and  explained.    Ih, 

Of  Debt  Without  CosU, 

See  Box  of  Exchange. 

In  Bank  Bills  of  Insolvent  Banks,'] 

See  Note,  p.  68. 

See  Accord  and  Satisfaction.    Distbess.    Settlement. 

PERJURY. 

Prosecutor  entitled  to  Costs  —  WhenJ] 

See  Costs. 

PIPES. 
Rates  concerning  Pipes.'] 

See  Rates. 


PLEADING. 

.  Appeal  on  a  Dilatory  Plea,]  A  i>lea  which  does  not  merely  raise  an  objection  to  a 
particular  form  <^  proceeding,  leaving  it  to  the  plaintiff  to  proceed  in  a  different  form 
at  another  time,  but  which,  if  allowed,  entirely  bars  the  plaintiff  from  his  remedy,  is 
a  peremptory  and  not  a  dilatory  plea,  within  the  6  Gleo.  4,  c.  120,  s.  5,  and  a  de- 
cree thereon  may  be  subject  of  appeal  to  the  House  of  Lords.     Geils  t.  Oeils,  1. 

.  DUatory  Plea.]  A  Scotchman  was  married  in  Endand  to  an  Englishwoman,  and 
then  returned  to  Scotland,  where  he  was  domidlea.    Some  years  afkerwaids,  the 
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wife  quitted  Scotland,  and  returned  to  £D^|land,  where  the  lived  separate  horn  Wr 
husband.  He  came  to  England,  uid  instituted  proceedings  in  me  Arebes  Court 
for  a  restitution  of  conjugal  rights.  The  wife,  in  her  responsive  allegatioiiA,  charged 
him  with  adnlterv,  and  on  that  charge  prayed  for  a  divorce  a  mensd  et  thoro.  Ji^- 
ment  was  in  her  &yor.  The  husband  returned  to  Scotland,  where  the  wife  in5tita- 
ted  a  suit  for  divorce  a  vinculo.  The  husband  pleaded  the  proceedings  in  the  Arches 
Court  as  a  bar  to  further  proceedings  in  Scotland :  — 
Held,  that  this  plea  raised  a  peremptory  or  substantial  defence,  and  that  a  judgment 
thereon  might  be  made  the  subject  of  appeal  to  this  house.    lb, 

S.  Defence  to  Covenants.']  A,  a  land-owner,  through  whose  estate  apart  of  a  prcjeeted 
railway  was  to  pass,  became  a  partv  to  a  deed  with  the  projectors  of  the  radway,  by 
which  he  covenanted  to  withdraw  his  opposition  to  their  bill  and  to  oppose  a  rival 
bill,  and  they  covenanted  to  pay  him  a  certain  sum  of  money  in  case  their  bill  should 
pass  within  six  months  from  the  date  of  the  deed,  or  to  pay  him  a  different  sum  if 
the  rival  bill  should  pass  within  eighteen  months  from  the  date  of  the  deed.  It  was 
then  provided  that,  if  the  bill  of  these  projectors  should  not  be  passed  within  six 
months  &om  the  date  of  the  agreement,  either  party  might  put  an  end  to  the  a^rree- 
ment  by  a  notice.  The  deed  then  contained  a  covenant  on  the  part  of  these  project- 
ors, by  which  they  agreed^  if  the  two  companies  should  be  amalgamated,  to  pay  a 
certain  sum  within  three  months  ai^r  such  amalgamation.  The  deed  was  dated  on 
the  16th  of  March,  1846.  The  two  companies  were  amalgamated  in  June,  1846; 
but  no  bill  ever  passed  at  the  instance  <m  these  projectors  alone.  In  November, 
1846,  these  projectors  gave  a  notice  to  put  an  end  to  the  agreement  A  declared  in 
covenant  against  these  projectors  on  that  clause  of  the  deed  by  which  h^  was  to  re- 
ceive a  sum  of  money  within  three  months  after  the  amalgamation  of  the  companies. 
The  defendants  pleaded  that  their  bill  had  never  passed  mto  a  law ;  that  at  tae  ^id 
of  six  months  they  had  ^ven  notice  to  put  an  end  to  the  agreement,  and  that  they 
had  not  taken  the  plaintiff's  land. 

Held,  that  this  plea  was  no  answer  to  the  action.     Capper  v.  Eari  of  JJndsay^  9. 

4.  Detinue  —  Special  Traverse.]  In  detinue  for  a  deed,  by  which  property  was  as- 
signed to  C.  and  S.,  on  trusts  for  securing  an  annuity  to  the  plaintiff,  Uie  defendant 
pleaded  that  C.  and  S.  took  possession  oi,  and  had  a  right  to  the  deed ;  that  before 
the  plaintiff  had  possession  of  the  deed,  S.  obtained  possessi<m  of  it,  and  C.  died ; 
and  that  afterwards  S.  delivered  the  deed  to  the  defendant  to  keep,  and  that  the 
defendant  detained  the  deed  from  the  plaintiff  on  behalf  of  S.,  and  by  his  authority. 
The  pkuntiff  replied,  that,  before  the  defendant  was  possessed  of  the  deed,  and  after 
the  death  of  C,  one  G.,  and  not  S.,  was  possessed  of  the  deed,  and  that  G.  delivered 
it  to  the  defendant  bv  the  authority  of^the  plaintiff,  and  that  the  defendant  hath 
always  held  and  still  holds  the  same  under  such  authority ;  without  this,  that  S.  de- 
livered the  deed  to  the  defendant :  — 

Held,  on  special  demurrer,  that  the  replication  was  good,  the  traverse  that  S.  delivered 
the  deea  to  the  defendant  being  a  material  traverse.    Foster  v.  Crabby  215. 

5.  Held,  also,  that  the  inducement  to  the  special  traverse  was  not  bad  for  saying  that 
the  defendant  "  still  holds  "  the  deed  by  the  plaintiff's  autk)rity.    I  b, 

6.  Damages —  Demurrer.]  A  declaration  in  assumpsit  stated  that  the  defendant  was 
the  owner  of  a  certain  ship  at  a  certain  port  beyond  the  seas,  and  bound  from  thence 
to  London  ;  that  the  plaintiffs  caused  certain  goods  to  be  shipped  on  board  the  said 
ship  at  the  said  port,  to  be  carried  thence  to  London,  and  then  delivered  to  the 
plaintiffs  for  certam  freight ;  that  the  ship  set  sail  and  proceeded  on  her  voyage ; 
that  having  been  injured  hj  tempestuous  weather,  the  master  was  obliged  to  put  into 
the  port  of  Monte  Video,  m  order  to  have  her  repaired ;  that  to  pay  for  ^ese  re- 
pairs, it  became  necessary  for  the  master  to  raise  money,  and  wit&mt  his  so  dmng 
the  vessel  would  have  been  unable  to  leave  the  port;  and  that  the  master  not  being 
able  to  obtain  the  money  otherwise,  took  the  goo<is  of  the  plaintiffs  and  sold  them  ibr 
a  certain  sum,  with  which  he  paid  the  expenses  of  the  repairs ;  that  the  defendant 

Cmised  to  pay  the  plaintiffs  the  value  for  which  the  goods  would  have  been  sold 
they  been  delivered  by  the  defendant  to  the  plaintiffs  in  London. 
Plea,  so  fiu-  as  the  declaration  claims  or  seeks  to  recover  damages  beyond  the  Talae  of 
the  ship  and  fre%ht  ^reinafter  mentioned,  in  respect  of  the  breaches  of 
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complained  of,  that  the  plaintiffs  ought  not  to  maintain  their  action  to  recoyer  dama- 
ges to  a  greater  amount  than  aforesaid,  because,  after  the  eoods  were  shipped,  and 
before  any  part  had  been  conveyed  to  London,  and  whilst  mey  were  in  the  custody 
and  under  the  control  of  the  master,  the  master  wrongfully  and  without  any  author- 
ity from  the  defendant,  and  without  hb  knowled^,  privity,  or  consent^  sold  the 
goods,  and  the  defendant  thereby  was  unable  to  deuver  them  to  the  plaintiffs.  That 
Sie  defendant,  at  the  said  time  when,  &c.,  was  the  owner  of  a  British  ship  duly  regis- 
tered ;  that  the  goods  were  shipped  by  being  received  into  the  custody  of  the  mas- 
ter ;  and  that  the  defendant  never  personally  accepted  or  received,  nor  did  he  inter- 
fere with  them  or  the  shipping  or  the  sale,  except  as  such  owner  of  the  vessel ;  that 
the  shipping  and  sale  took  ph^e  after  tiie  Ist  or  September,  1813,  and  that  the  sale 
was  done  without  the  fault  or  privity  of  the  defendant ;  and  further  that  the  value 
of  the  ship,  together  with  the  value  of  the  freight  due  or  to  grow  due  during  ^e 
voyage,  did  not  exceed  a  certain  sum  therein  named : — 
Heldf  on  special  demurrer,  first,  that  the  plea  was  bad,  as  it  was  pleaded  merdy  to  the 
damages.    Atkinson  v.  Stephens,  407. 

7.  Secondly,  that  when  goods  forming  part  of  the  freight  of  a  ship  have  been  sold  at  a 
an  intermediate  port  to  defray  expenses  necessarily  incurred  in  repairing  the  vessel, 
the  merchant  is  not  entitled  to  claim  from  the  ship-owner  the  price  which  they  might 
have  realized  at  the  port  of  delivery  unless  the  ship  arrives ;  and  that  as  the  dechua- 
tion  did  not  contain  any  averment  of  the  arrival  of  the  ship  at  her  port  of  destina- 
tion it  was  bad.    lb. 

8.  Semble,  that  the  plea  did  not  bring  the  case  within  the  58  Greo.  3,  c.  159.    lb. 

9.  Trespass  —  Distress — Multifarioitsness.']  To  an  action  of  trespass  for  breaking 
and  entering  the  plaintiff's  house  and  seizing  his  goods,  the  defendant  pleaded  that 
one  Thomas  held  a  house  as  tenant  to  one  Payne,  at  a  certain  rent ;  that  the  rent  was 

in  arrear ;  that  the  said  goods,  being  the  goods  of  Thomas,  were  fraudulently  and 
clandestinely  conveyed  by  him  from  his  house  to  prevent  a  distress,  and  were,  with 
the  plaintiff's  consent,  placed  in  the  plaintiff's  house  ;  whereupon  the  defendant,  as 
bailiff  of  Payne,  and  by  his  command,  seized  the  goods  as  a  distress.  /^ 

Replication,  that  the  said  goods  were  not  the  gjods  of  Thomas,  nor  were  they  fraudu- 
lently and  clandestinely  conveyed  away  by  Thomas  to  prevent  a  distress :  — 

Semble,  that  the  replication  was  not  open  to  the  objection  of  multifariousness,  but  that 
it  was  a  good  answer  to  the  plea.     Thomas  v.  Watkms,  489. 

10.  Argumentative  Denial."]  To  an  action  on  the  case,  in  which  the  declaration  stated 
that  the  defendants  were  common-carriers,  and  that  they  received  from  the  plaintiff, 
as  such  common-carriers^  a  certain  package,  to  be  safely  carried  and  to  be  delivered 
for  him  at  a  place  mentioned,  and  th^  the  defendants  did  not  safely  carry  the  pack- 
age, but  that  through  their  negligence  it,  was  lost;  the  defendants  pleaded  that,  at 
the  time  they  received  the  package,  they  gave  the  plaintiff  notice  tnat  they  would 
not  be  responsible  for  packages  of  a  particmar  description,  under  which  this  particu- 
lar package  fell,  unless  their  contents  were  declared ;  and  that  the  contents  of  this 
package  were  not  declared ;  and  that  the  defendants  did  not  consent  to  be  responsi- 
ole  contrary  to  the  terms  of  such  notice.    Verification :  — 

Held,  that  the  plea  amounted  to  an  argumentative  denial  of  the  bailment  as  alleged  in 
the  declaration.     Crouch  v.  The  London  j  N,  W.  Railtoay  Co.,  498. 

11.  Demurrer  —  To  Damage  only.]  A  declaration  stated,  that,  by  a  deed  between  B. 
of  the  first  part,  the  defendants  of  the  second  part,  and  the  plaintiff  of  the  third  part, 
after  reciting  tiiat  B.  had  been  appointed  collector  of  poor  rate  for  the  parish  or  D., 
and  that  he  had  been  required  to  find  security  for  the  &ithful  discharge  of  his  duties, 
and  that  the  defendants  nad  consented  to  give  such  security,  the  defendants  as  sure- 
ty did  covenant  with  the  plaintiffs  that  B.  %ould  at  all  times,  whilst  he  continued  in 
his  said  oflice,  fidthfully  account  for  all  sums  which  he  should  receive :  And  the 
defendants  further  covenanted,  "  that  a  certificate  imder  the  hand  of  the  auditor  of 
the  district,  stating  the  amount  of  loss,  should  be  conclusive  evidence  against  the 
defendants  of  the  truth  of  the  certificate,  and  that  the  policy  had  become  forfeited 
thereby  to  the  amount  of  the  loss  stated  in  such  certificate,  and  should  form  a  valid 
and  binding  charge  and  claim  against  the  defendants,  without  any  further  or  other 
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proof  beinff  given  hj  the  |)laintifi*s  in  any  action  of  the  amount  of  sach  loss ;  or  dmi 
the  same  nad  been  occasioned  throuffh  the  default  of  B.  The  decimation  then 
averred,  **  that,  after  the  making  of  the  deed,  B.  received  divers  moneys  which  he 
did  not  account  for,  and  that  the  auditor  certified  that  a  loss  had  been  occasioned  to 
the  plaintiffs  by  means  of  the  premises,  to  the  amount  of  800/.,  and  alleged,  as  a 
breach,  the  non-payment  of  that  sum  by  the  plsdntifiTs.  Flea  to  the  declaratioa,  so 
£&T  as  related  to  the  auditor  havin?  certified  that  for  thirteen  years  before  the  making 
of  the  deed,  B.  was  collector,  and  during  that  time  had  not  accounted  for  dir«rs 
sums  which  he  received,  and  by  reason  thereof  was,  at  the  time  of  making  the  deed 
in  arrear ;  and  that  the  loss  so  certified  was  the  amount  of  loss  occasioned  as  well  by 
such  arrears  as  by  the  non-accounting  in  the  declaration  mentioned ;  without  this, 
that  the  auditor  certified  that  a  loss  had  been  occasioned  to  the  phiintifis  by  means 
of  the  premises  in  the  declaration  mentioned  to  the  amount  of  800/. :  — 
Held  J  on  special  demurrer,  that  the  plea  was  bad,  as  being  a  plea  to  the  damage  only. 
The  Guardians  of  Romford  Union  v.  The  British  Guarantee  Association,  604. 

12.  In  Tre8j)assr^  To  a  declaration  in  trespass,  for  breaking  and  entering  a  dose 
o£  the  plaintifil,  called  the  stable,  and  breaking  the  doors  uereof,  and  for  seizing 
and  carrying  away  divers  goods  and  chattels  of  the  plaintiff  ther^,  tlie  defend- 
ant pleaded,  under  the  11  Greo.  2,  c.  19,  s.  1,  that  at  tne  time  when  the  trespasses 
were  conunitted,  one  0.  O.  was  tenant  of  certain  premises  to  the  defendant  at  a 
certain  rent,  and  that  half  a  year's  rent  was  then  due  to  the  defendant  from  the  said 
0.  O.,  and  in  arrear  and  unpaid ;  and  that,  within  thirty  days  before  the  said  time 
when,  &c.,  O.  O.  fraudulently  and  clandestinely  conveyed  mm  the  premises  held  by 
him  as  such  tenant,  the  goods  and  chattels  in  the  declaration  mentioned,  being  the 
proper  goods  and  chattel  of  the  said  O.  O.,  in  order  to  prevent  the  defendant  ntm 
distraimng  them  for  the  rent  in  arrear ;  and  that,  because  the  said  goods  and  chattels 
so  fraudulently  and  clandestinely  conveyed  by  O.  O.  still  remained  in  the  said  dose 
in  which,  &c.,  and  were  there  locked  up,  to  prevent  them  from  being  seized  as  a  dis- 
tress for  the  said  arrears  of  rent,  the  defendant,  whilst  the  rent  remained  due,  and 
within  thirty  days  afrer  the  said  goods  and  chafttels  had  so  been  clandestinely  and 
fraudulently  conveyed  and  locked  up,  entered  the  said  dose,  in  order  to  seize  and 
take  the  said  goods  and  chattels  as  a  distress  for  the  said  arrears  of  rent  so  due,  and 
did  at  the  time  when,  &c.,  and  within  thirty  days  after  the  said  goods  and  chatteb 
had  been  so  conveyed  as  aforesaid,  seize  them  as  a  distress  for  Oie  said  arrears  of 
rent ;  and  that,  because  on  that  occasion  the  said  goods  and  chattels  were  put  and 
kept  in  the  dose  locked  up,  so  as  to  prevent  them  from  being  seized  as  a  digress  for 
tlie  said  arrears  of  rent,  and  so  that  the  defendant  could  not,  without  breaking  open 
and  entering  the  said  close  seize  the  said  goods,  the  defendant  was  obliged  imd  did 
in  order  to  seize  the  said  goods,  first  calling  to  his  assistance  the  constable  of  the 
place  where  the  said,  close  and  goods  were,  according  to  the  form  of  the  statute,  and 
with  his  aid  and  assistance,  in  t£e  day  time  break  open  and  enter  the  said  dose,  in 
order  to  seize  the  said  goods  and  chattels  for  the  said  arrears  of  rent,  according  to 
the  statute ;  and  that  the  defendant  in  stf  doing  did  no  unnecessary  damage,  &c,:  — 

Held,  first,  that  although  it  was  stated  in  the  plea  that  the  goods  were  the  tenant's  at 
the  time  of  the  removal,  it  admitted  them  to  he  the  plamtiff 's  at  the  time  of  the 
seizure,  as  averred  in  the  declaration,  and  therefore,  that  the  plea  was  not  objection- 
able in  form,  as  amounting  to  an  argumentative  traverse,  that  at  the  time  o£  the 
trespass  they  were  the  goods  of  the  plaintiff.     Williams  v.  Roberts,  482. 

13.  Held,  secondly,  that  the  plea  afforded  a  good  prifnd  facie  defence  to  the  action 
within  the  11  Geo.  2,  c.  19,  s.  1.  It  is  unnecessary,  in  a  plea  framed  under  this 
s^tute,  to  show  that  the  goods  have  not  been  made  the  subject  of  a  bond  fide  sale  to 
persons  not  privy  to  the  fraudulent  removal,  as  provided  by  the  2d  section ;  that  fact 
must  be  replied.    lb. 

14.  It  is  also  unnecessary  to  state  in  the  plea,  that  the  party  upon  whose  land  the  goods 
are  seized  is  privy  to  the  fraud ;  and  a  previous  request  is  unnecessary,  in  order  to 
give  the  landlord  the  right  to  break  into  the  premises  for  the  purpose  of  seizing  the 
goods.    lb. 

See  Bankruptcy.    Condition  Precedent.    Contract.    Payment.    Practick. 

Railways.    Way. 
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Averment  of  WUlingness  to  Perform,'] 

See  Covenant. 
Of  Accord  and  Salisfaction.'] 

See  AccoBB  and  Satisfaction. 

Several  Pleas  —  At  the  same  Time,] 

See  Practice. 

POLICY. 
Of  Insurance  —  Construction  of] 

See  Insurance. 

POWER. 
Exercise  of] 

See  Deed. 

PRACTICE. 

1.  Right  to  Begin,]  Where  a  petition  to  dismiss  an  appeal  for  incompetenoy  bas  been 
directed  by  the  appeal  committee  to  be  ar^ed  at  tne  bar  of  the  house  of  lords,  the 
cooDsel  for  the  petitioner  is  entitled  to  begin.     Geils  v.  GeilSf  1. 

2.  Inspection  of  Machinery,]  Under  the  4 2d  section  of  the  stat.  15  &  16  Vict.  c.  88, 
which  empowers  a  court  of  common  law  to  order  "  an  injunction,  inspection,  or  ac- 
count," in  an  action  for  the  infringement  of  a  patent,  an  inspection  of  machinery 
may  be  granted.  But  such  inspection  will  not  be  granted  as  of  course,  and  without 
the  party  applying  for  it  showmg  at  least  that  it  is  material  and  really  wanted  for 
the  purpose  of  the  cause.    Amies  y.  Kelsey,  169. 

3.  Application.]    The  application  may  be  made  before  declaration.    I  b, 

4.  15  5*  16  Vict,  c,  76.]  Orders  under  the  17th  section  of  the  Common  Law  Proced- 
ure Act  will  in  general  be  granted  absolute  in  the  first  instance,  and  need  not  be 
served.    Barringer  y.  Handtey^  254. 

5.  15  5*  16  VicU  c,  76  —  Statute  of  Limitations,]  An  original  writ  of  summons  expired 
on  the  8th  of  October  before  the  Common  Law  Procedure  Act  came  into  operation. 
In  order  to  saye  the  Statute  of  Limitations,  the  court  directed  an  alias  writ  to  issue 
under  the  Uniformity  of  Process  Act.     Oapp  y.  Robinson,  253. 

6.  Substantial  Justice,^  The  court  cannot  depart  from  a  general  role  of  practice  in 
order  to  do  substantial  justice  in  a  particular  case.    Freeman  y.  Tranch,  224. 

7.  Judgment  Nunc  pro  Tunc.]  The  court  giyes  a  party  leave  to  enter  judgment  nunc 
pro  tunc  afler  the  expiration  of  two  terms,  only  when  the  delay  has  l>den  the  act  of 
the  court  itself.    Therefore,  where  the  exectktrix  of  a  plaintiff  was  unable  to  get 

STohate  of  the  will  on  account  of  a  caveat  entered  in  the  Ecclesiastical  Court  l^*  3ie 
efendant  for  the  purpose  of  delay,  this  court,  thoujgh  reluctantly,  refused  to  giye 
leave  to  enter  judgment  nunc  pro  tunc  after  the  expiration  of  two  terms.    lb. 

8«  Writ  of  Trial —  Assessor's  Notes,]  A  rule  nisi  for  a  nonsuit  in  a  cause  tried  before 
the  assessor  of  the  Liverpool  Passage  Court  was  moved  for  by  counsel  and  granted. 
The  rule  was  drawn  upon  reading  Uie  writ  of  trial  and  an  affidavit  verifying  the  as- 
sessor's notes :  — 

Held  J  on  cause  shown  against  the  rule,  that  without  the  affidavit  the  court  had  no  mate- 
rials on  which  to  entertain  the  motion.     Winch  v.  WUliams,  228. 

9.  Affidavit,]  In  the  affidavit  the  deponent  described  himself  as  <*  S.,  clerk  to  E.  J., 
Esq.,  bamster-at-law  and  assessor  ot  the  Court  of  Passage  of  the  borough  of  L. : " — 

Held,  insufficient  for  not  stating  deponent's  place  of  residence.    lb. 

10.  Appeal  —  Paper  Bo(^.]  The  court  refused  to  hear  an  appeal  (or  to  aDow  it  to 
stand  over,)  where  the  appellant  had  fiiiled,  on  the  respondent's  default,  to  defiver 
copies  of  the  case  to  the  junior  puisne  judges.    Sheddan  t.  Butt^  825. 

VOL.  XIV.  55 
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11.  Special  Jury.]  Where  the  defendant  has  duly  obtained  a  role  for  a  special  joij, 
ana  the  jury  has  been  struck  and  reduced,  it  b  not  competent  to  Ihe  court  to  <nr8Ct 
diat  the  cause  be  tried  by  a  common  jury,  on  the  defendant's  failure  to  sammoa 
a  special  jury.    Newman  v.  Graham^  826. 

12.  Notice  of  Trial.'^  In  an  action  on  a  judgment  the  defendant  pleaded  ntd  tid  re- 
cord. The  phuntiff  joined  issue,  and  gave  notice  on  Saturday  of  hia  intention  to 
produce  the  record  on  the  following  Monday :  — 

Held  J  that  the  notice  was  sufficient    Maguire  v.  Kincaird,  357. 

13.  Several  Pleas.']  A  traverse  of  excuse  for  profert  may  be  pleaded  with  odier  pleas 
in  bar.    Porch  v.  Cresswell^  385. 

14.  Demurrers  —'  Common  Law  Procedure  Act."]  Special  demurrers  pending  at  the 
time  when  the  Common  Law  Procedure  Act  came  into  operation  are  not  affected 
by  its  provisions,  but  must  be  decided  according  to  the  previous  law.  Pinkom  v. 
Sonstery  415. 

15.  Common  Law  Procedure  Act."]  Where  an,  appearance  sec.staL  has  been  entered 
before  the  24th  of  October,  when  the  15  &  16  Vict  c.  76,  came  into  operation,  the 
27th  and  28th  sections  of  that  act  do  not  apply.  Goodliffe  v.  Neaves,  419,  and  see 
Pigot  V.  Jackson,  421. 

16.  Appearance  Sec.  Stat.']  Therefore,  where  a  writ  was  issued  on  the  29th  of  Sep- 
temoer,  upon  which  an  appearance  sec.  stat.  was  entered  on  the  8th  of  October,  and 
on  the  27th  of  October,  a  declaration  filed,  with  a  notice  to  plead  indorsed  thereon, 
and  no  plea  pleaded :  — 

Heldy  that  judgment  signed,  without  any  notice  of  filing  the  declaration  having  been 
given  to  the  defendant,  was  irregular,  and  the  judgment  and  execution  thereon  was 
set  aside.    lb. 

1 7.  Demurring  and  Pleadina.]  Where  a  party  applies  for  leave  to  plead  by  way  of 
traverse,  and  demur  to  the  same  pleadmg,  unaer  the  15  &  16  Yict.  c.  76,  s.  80,  he 
ought  to  swear  that  the  allegations  proposed  to  be  traversed  are  untrue.  Lvtmley  v. 
Gye,  442. 

18.  Form  of  OaOt.]  Semhle  —  that  in  such  cases  if  the  fects  are  within  his  own  per- 
sonal knowledge,  he  must  swear  positively  to  that  effect ;  if  not,  then  that  he  is  so 
informed  and  believes ;  and  if  a  third  person  is  vouched  he  should  show  either  that 
he  has  made  inquiry  of  that  person,  or  that  it  would  be  impossible  or  inconvenient  to 
do  so.    lb. 

19.  Li  an  action  on  a  contract  the  court  allowed  the  defendant  both  to  plead  and  de- 
mur to  the  declaration,  although  the  validity  of  the  contract  had  been  affirmed  on  a 
motion  for  an  injunction  in  the  Court  of  Chancery,  to  which  the  defendant  was  a 
party,  and  in  the  decision  oi  which  court  he  had  acquiesced.    1  b. 

20.  Rule  to  Plead —  Time  to  Plead.]  An  order  to  plead  several  matters  was  obtained 
af\er  the  rule  office  was  closed,  upon  the  day  that  the  time  for  pleading  expired. 
The  pleas  were  delivered  the  same  eveninff,  with  a  copy  of  the  order  an3  a  notice 
that  the  rule  would  be  drawn  up  and  served  as  soon  as  it  could  be  obtained  from  the 
office.    At  ten  o'clock  the  following  day  the  plaintiff  signed  judgment :  — 

Held,  that  the  judgment  was  regular.     Olen  v.  Lewis,  461. 

See  Affidavits.     Bail.    Central   Criminal   Court.    Costs.    Inspection 

OF  Documents.    Name.    Patent.    Procedendo.    Bates.    Saunders 

V.  Davies,  632.    Witness. 

PREFERENCE. 

Of  Creditors.] 

See  Insolvent. 

PREROGATIVE. 
See  Legacy. 
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PRESCRIPTION. 
See  Abandonment. 

PRESUMPTIONS. 

A  Bill  of  Exchange  is  presumed  to  be  accepted  at  or  near  its  date.    Roberts  t.  BethclL 
218. 

0/  Livery  of  Seisiiu] 

See  Lease. 


PRINCIPAL  AND  AGENT. 
See  DisTBEss.    Joint-Stock  Company.    Sheriff. 

PRINCIPAL  AND  SURETY. 

Cdvenant  of  Surety  — Pleading,"]  A  declaration  stated,  that,  bv  a  deed  between  B.  of  the 
first  part,  the  defendants  of  the  second  part,  and  the  plaintiff  of  the  third  part,  after 
reciting  that  B.  had  been  appointed  collector  of  poor  rate  for  the  parish  of  D.,  and 
that  he  had  been  required  to  find  security  for  the  faithful  discharge  of  his  duties,  and 
that  the  defendants  had  consented  to  give  such  security,  the  defendants  as  surety  did 
covenant  with  the  plaintiffs  that  B.  should  at  all  times,  whilst  he  continued  in  his  said 
office,  faithfully  account  for  all  sums  which  he  should  receive :  And  the  defendants 
further  covenanted,  "  that  a  certificate  under  the  hand  of  the  auditor  of  the  district, 
stating  the  amount  of  loss,  should  be  conclusive  evidence  against  the  defendants  of 
the  truth  of  the  certificate,  and  that  the  policy  had  become  forfeited  thereby  to  the 
amount  of  the  loss  stated  in  such  certificate,  and  should  form  a  valid  and  binding  charge 
and  claim  against  the  defendants,  without  any  further  or  other  proof  being  given  by  the 
plaintiffs  in  any  action  of  the  amount  of  such  loss ;  or  that  the  same  haid  been  occa- 
sioned through  the  default  of  B.^  The  declaration  then  averred,  **  that,  after  the 
makmg  of  the  deed,  B.  received  divers  moneys  which  he  did  not  account  for,  and 
that  the  auditor  certified  that  a  loss  had  been  occasioned  to  the  plaintiffs  by  means  of 
the  premises  to  the  amount  of  800/.,  and  alleged,  as  a  breach,  the  non-payment  of 
that  sum  by  the  plaintiffs.  Plea  to  the  declaration,  so  far  as  related  to  the  auditor 
having  certified,  that  for  thirteen  years  before  the  making  of  the  deed,  B.  was  col- 
lector, and  during  that  time  had  not  accounted  for  divers  sums  which  he  received, 
and  by  reason  thereof  was,  at  the  time  of  making  the  deed  in  arrear ;  and  that  the 
loss  so  certified  was  the  amount  of  loss  occasioned  as  well  by  such  arrears  as*by  the 
non-accoimting  in  the  declaration  mentioned ;  without  tlus,  that  the  auditor  certified 
that  a  loss  had  oeen  occasioned  to  the  plaintiffs  by  means  of  the  premises  in  the  de- 
claration mentioned  to  the  amount  of  800/. :  — 

Ileldf  on  special  demurrer,  that  thB  plea  was  bad,  as  beinff  a  plea  to  the  damage  only. 
The  Guardians,  Sec,  of  Romford  union  v.  The  British  Guarantee  Association,  504. 

See  Bankrupt. 

PRIVILEGE. 
From  ArresL"] 

See  Arrest. 


PROBATA. 
Of  WUls,] 

See  Will. 
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PROCEDENDO. 

Power  of  Judge  —  Certioraruj  A  judge  at  chambers  has  iurisdiction  to  make  an  or- 
der for  the  issuing  of  a  wnt  of  procedendo  to  send  back  proceedings  remored  by 
certiorari  from  an  inferior  court,  and  it  is  a  matter  for  the  discretion  c^  the  judge 
whether  or  not  a  summons  to  show  cause  should  not  in  the  first  instance  be  grant^ 
Regina  v.  Scaife^  147. 

PROHIBITION. 
See  County  Court.    Friendly  Societies  Act. 

PROMISSORY  NOTE. 
See  Bnx  of  Exchange. 


When  Entitled  to  Costs,'\ 


From  Legal  Process.'] 


PROSECUTOR. 
See  Costs. 

PROTECTION. 
See  Insolvent. 


PROVISIONAL  COMMITTEE. 
Liability  ofJ] 

See  Railways. 


PUBLIC  BUILDING. 

What  isj  under  84  Geo,  8,  c.  98.] 

See  Rates. 


,         PUBUC  COMMISSIONERS. 

Power  to  Borrow  Money."] 

See  Fraud. 


PUBUC  PURPOSES. 
See  Rates. 

QUARTER  SESSIONS. 
See  Mandamus. 

RAILWAYS. 

1.  Agreement  with  Landowner.]  A,  a  landowner,  through  whose  estate  a  part  c^a  pro- 
jected nulway  was  to  pass,  became  a  party  to  a  deed  with  the  projectors  of  the  rail- 
wajr,  by  which  he  covenanted  to  withdraw  his  opposition  to  their,  bill  and  to  oppose 
a  rival  bill,  and  the^  covenanted  to  pay  him  a  certain  sum  of  money  in  case  tieir 
bill  should  pass  within  six  months  from  the  date  of  the  deed,  or  to  pay  him  a  diflfei^ 
ent  sum  if  the  rival  bill  should  pass  within  eighteen  months  from  l£e  date  of  the 
deed.    It  was  then  provided  that,  if  the  bill  of  these  projectors -should  not  be  passed 
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within  six  months  from  the  date  of  the  agreement,  either  party  might  put  an  end  to 
the  .agreement  by  a  notice.  The  deed  then  contained  a  covenant  on  the  part  of 
these  projectors,  by  which  they  agreed,  if  the  two  companies  should  be  amalsamatea, 
to  pay  a  certain  sum  within  three  months  after  such  amalgamation.  The  deed  was 
dated  on  the  16th  of  JVIarch,  1846.  The  two  companies  were  amalgamated  in  June, 
1846  ;  but  no  bill  ever  passed  at  the  instance  of  these  projectors  alone.  In  Novem- 
ber, 1846,  these  projectors  gave  a  notice  to  put  an  end  to  'the  agreement  A  de- 
clared in  covenant  against  uiese  projectors  on  that  clause  of  the  deed  by  which  he 
was  to  receive  a  sum  of  money  withm  three  months  after  the  amalgamation  of  the 
companies.  The  defendants  pleaded  that  their  bill  had  never  passed  into  a  law ; 
that  at  the  end  of  six  months  tney  had  ^ven  notice  to  put  an  ena  to  the  agreement, 
and  that  they  had  not  taken  the  plaintiff's  land.  W 

Held,  that  this  plea  was  no  answer  to  the  action.     Capper  v.  Earl  of  Lindsay,  9. 

2.  Liability  for  Use  and  Occupation,']  Where  a  corporation  have  actually  used  and 
occupied  land  for  the  purpose  of  their  incorporation,  by  the  permission  of  the  owner, 
sembie,  that  they  are  hable  to  be  used  in  assumpsit  for  use  and  occupation,  notwith- 
standing they  have  not  entered  into  a  contract  imder  their  conunon  seal.  Lotoe  v. 
The  London  and  North-Westeni  Railway  Co,  18. 

3.  Implied  Contract,']  But  in  the  case  of  a  railway  companjr,  sued  under  the  above 
circumstances,  where  the  8  Vict.  c.  16,  s.  97,  (the  Compames  Clauses  Consolidation 
AcO  provides  that  any  contract,  which,  if  made  between  private  persons,  woidd  be 
valid,  although  made  bv  parol  onJy,  may  be  made  by  parol  on  behalf  of  the  company 
by  the  directors,  and  shall  be  binding  on  the  company :  — 

Held,  that  such  a  contract  mi^ht  be  presumed  to  have  been  entered  into,  and  that  the 
company  was,  therefore,  liable  to  the  action.    Ih, 

4.  Winding-up  Acts,]  The  12  &  13  Vict  c.  108,  (which  came  into  operation  on  the 
Ist  of  August,  1849,)  by  section  1,  enacts,  that  the  Joint-stock  Companies  Winding- 
up  Act,  1848  (11  &  12  Vict  c.  45,)  shall  not  apply  to  railway  compames  incorporated 
by  act  of  parliament  The  13  &  14  Vict  c.  83,  ^passed  on  the  14th  of  August,  1850,) 
by  section  30,  provides,  that  notwithstanding  the  provision  in  the  12  &  13  Vict  c. 
108,  that  act,  as  well  as  the  11  &  12  Vict  c.  45,  shall  apply  to  any  incorporated  rail- 
way company,  in  respect  of  which  an  order  for  winding  it  up  may  have  been  made 
previous  to  the  passing  of  the  act  of  1849,  and  that  the  proceedings  fibr  winding  up 
the  same  shall  proceed  and  be  carried  on  under  the  Winding-i^  Acts  of  1848  and 
1849,  or  either  of  them :  — 

Held,  that  this  clause  was  retrospective  in  its  operation,  and  rendered  valid  proceedings 
for  the  purpose  of  winding  up  an  incorporated  railway  company  taken  before  the 
14th  of  August,  1350.    McKenzie  v.  Sligo  §•  Shannon  Railvmy  Co,  37. 

5.  Dissolution,]  The  dissolution  of  a  company  by  an  order  absolute  under  the  Joint- 
stock  Companies  Winding-up  Act,  1848,  Til  &  12  Vict  c.  45,)  is  no  bar  to  an  action 
against  the  company,  by  a  creditor.  Neitner  can  the  omission  by  such  creditor  to 
prove  his  debt  before  the  Master  in  Chancery  be  pleaded  in  bar  to  such  an  action  ; 
the  appropriate  remedy  being  under  section  73,  by  an  application  to  a  judge  to  stay 
proceedings  in  the  action  until  after  proof  made.    Ih, 

6.  Conversion  hy  a  Railway  Carrier,]  The  plaintiffs  intrust  goods  to  the  Y.  and  N. 
M.  Railway  Company,  to  be  conveyed  from  H.  to  N.  The  goods  arrive  at  N.,  the 
defendants'  station,  by  the  A.  railway,  belonging  to  an  intermediate  company.  The 
plaintiffs  demand  them  of  the  defendants,  offering  to  pay  any  charges  or  lien,  but 
the  defendants  refuse  to  deliver  them  up,  upon  the  ground  that  by  an  agreement 
with  the  A.  company,  the  latter  had  no  right  to  bring  such  goods  to  the  defendants* 
station,  and  insist  upon  their  being  taken  back  to  the  A.  line  :  — 

Held,  that  the  defendants  were  liable  in  trover  for  the  goods ;  that  the  detention  of 
them  by  the  defendants,  after  a  demand  made  upon  their  station-ma^r,  was  suffi- 
cient evidence  of  a  conversion ;  and  that  the  plaintiffs  were  entitied  to  have  their 
goods,  though  brought  by  mistake  or  without  nght  on  the  premises  of  the  defend- 
ants.   Rooke  V.  The  Midland  Railway  Co.  175. 

7.  Semhle,  it  was  unnecessary  for  the  plaintiffs  to  show,  when  they  demanded  the  goods, 
that  they  had  paid  all  chaj^es  of  the  other  companies,  or  to  produce  an  authority 
from  those  compames  for  the  delivery  of  the  goods.    lb, 
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8.  Covenant  wUhJ]  An  indenture  between  the  plaintifis  below  asd  tlie  defendaittB 
below,  ^a  railway  company^)  after  reciting  that  the  defendants  were  desirous  oC  being 

*  suppliea  with  350,000  railway  sleepers,  and  that  the  plaintiffs  were  willing  to  snpplj 
them  according  to  the  terms  of  a  specification  and  tender,  contained  a  covenant  l^ 
the  plaintiffs  that  they  woold  supply  the  sleepers  within  the  time  specified,  "  as,  ai^ 
when,  and  in  such  quantities,  and  m  such  manner,**  as  the  engineer  of  the  company 
by  order  in  writing,  ^  ftx>m  time  to  time,  or  at  any  time  within  the  period  limited  by 
the  specification,  ^ould  require/'  The  specification  stated  that  the  nomber  of  sleepen 
required  was  850,000;  that  one  half  would  haTO  to  be  deUyered  in  1847,  and  the 
remainder  by  midsmnmer,  1848.  The  deed  also  contained  provisos  that  the  en^ 
neer  might  vary  the  times  of  delivery ;  that  the  company  abocdd  retain  2,0O0Z.  ux 
their  hands  as  securitjyfor  the  performance  of  the  contract,  and  should  pay  it  over 
within  two  months  after  all  the  sleepers  had  been  delivered ;  and  that  the  cootaet 
mi^ht  be  put  an  end  to  upon  default  made  by  the  plaintafis,  or  upon  their  bankruptcy 
or  msolvency :  — 
Heldj  First,  that  there  was  an  implied  covenant  on  the  part  of  the  company  to  take 
the  whole  number  of  350,000  sleepers.  The  Great  Northern  Railway  Co.  v.  Hcari- 
8on^  189. 

9.  Condition  Precedent.']  Secondly,  that  an  order  by  the  engineer  was  a  conditioD 
precedent  to  any  delivery  of  the  sleepers  by  the  plaintiffs.    /  b, 

10  Thirdly,  that  the  company  were  bound  to  cause  such  order  to  be  given  within  the 
time  limited  by  the  specification.    Ih. 

11.  Fourthly,  that  although  the  engineer  had  power  to  alter  the  time  for  the  deliveiy 
of  the  sleepers,  such  power  was  to  be  exercised  within  the  period  limited  by  the  spe- 
cification,   lb, 

12.  Fifthly,  that  the  engineer  as  to  matters  in  which  he  had  a  discretion,  ^  ^.  as  to 
-varying  the  time  of  delivery  of  the  sleepers,  stood  in  the  position  oi  aroitrator 
between  the  parties,  but  as  to  giving  the  order  for  the  ddivery  he  was  a  mere  agent 
of  the  company.    lb. 

13.  Construction.']  The  only  legitimate  rule  of  construction  is  to  ascertain  the  mean- 
ing from  the  language  used  in  the  instrument  coupled  with  such  facts  as  are  admis- 
sible in  evidence  to  aid  its  explanation.  —  Per  Fabke,  B.    lb. 

14.  Readiness  —  tj^ading.]  In  an  action  upon  the  above  deed,  on  the  ground  that 
the  company  had  not  given  any  order  for  tne  delivery  of  sleepers  within  the  speci- 
fied period :  — 

Held,  tnat  it  was  unnecessary  to  aver  readiness  and  willingness  to  deliver  tibem,  as  tlie 
plaintiffs  were  not  bound  to  be  ready  and  willing  until  the  order  jras  given.    lb. 

15.  Contract  with  Director  of  Company.]  The  85th  section  of  Hie  Companies  Claoaes 
Consolidation  Act,  8  &  9  Vict  c.  16,  enacts  that  "  no  person  interested  in  any  con- 
tract with  the  company  shall  be  capable  of  being  a  director,  and  no  director  shall  be 
capable  of  being  interested  in  any  contract  with  the  company  during  the  time  he 
shall  be  a  director.''  The  86  th  section  enacts,  that  "  if  any  director,  at  any  time 
subsequent  to  his  election,  be  either  directly  or  indirectly  concerned  in  any  contract 
with  the  company,  then  the  office  of  such  director  shall  become  vacant,  and  he  shall 
cease  from  voting  or  acting  as  director : " — 

Held,  that  if  a  contract  be  entered  into  by  a  director  with  the  company  after  his  elec- 
tion, it  is  not  rendered  void,  but  the  office  only  of  a  director  is  vacated.  Foster  v. 
The  Oxford,  Worcester,  j*c.  Railway  Co.  306. 

16.  Pleading.]  Covenant  by  three  plaintiffs  against  an  incorporated  company  for  not 
accepting  goods  according  to  a  mutual  a^ement  under  seal.  Plea,  that  at  the  time 
of  making  the  agreement  one  of  the  plaintiffs  was  a  director  of  the  company : — 

Held,  bad  on  general  demurrer.    lb. 

17.  Tunnel  —  Demotion.]  The  effect  of  the  18th,  14th,  and  15th  sections  of  the  Rail- 
ways Clauses  Consolidation  Act,  1845,  8  Vict  c.  20,  taken  together,  is,  in  the  case  of 
a  tunnel,  marked  in  the  deposited  plans,  that  the  tunnel  must  be  made  in  the  exact 
position  indicated,  and  that  the  line  cannot  deviate  at  all  at  that  portion  of  it  without 
the  consent  requu'ed  by  the  13th  section,  or  special  powers  in  the  local  acC  JUttie 
V.  The  Netoport,  Abergavenny,  Sfc,  Railway  Co,  309. 
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A  railway  company,  therefore,  without  haying  this  consent  or  special  powers,  wrong- 
fully >  deviated  where  a  tunnel  had  been  marked,  have  not  the  duty  imposed  upon 
them  of  constructing  a  tunnel  in  the  corresponding  portion  of  the  deviating  line.   lb, 

18.  Qucere,  whether  a  similar  construction  of  the  act  does  not  apply  in  the  case  of  all 

"  engineering  works  ?  " 
'19.  Semble^  that  a  tunnel  made  "  by  cut  and  cover"  is  a  tunnel  within  the  meaning  of 

the  act.    lb. 

20.  Agreement  to  pay  for  Land.']  A  Kulwaycompaijy,  who  were  promoting  in  par- 
liament a  bill  f<fr  an  extension  of  their  line,  whicn,  if  made,  would  pass  through  the 
lands  of  the  plaintiff,  covenanted  with  the  plaintiff,  "  that  in  the  event  of  the  pro- 
posed bill  passing  in  the  then  session  of  parliament,  the  company  should,  before  tney 
should  enter  upon  any  part  of  the  plaintiff's  lands,  pay  to  hnn  4,900/.  purchase-money 
for  any  portion  not  exceeding  forty-three  acres,  which  the  company  might,  under  the 
powers  of  their  act,  require  and  taJce  for  the  purposes  of  their  undertaking ;  and  that, 
in  addition  to  purchase-money  as  aforesaid,  the  company  should  pay  to  the  plaintiff, 
before  they  should  enter  upon  any  part  of  the  said  land,  7,100/.,  as  landloni's  com- 
pensation for  the  damage  arising  to  nis  estate  by  the  severance  thereof,  in  respect  of 
the  lands  not  exceeding  forty-three  acres  to  be  taken  by  them : "  — 

Heldy  that  the  company  were  not  liable  to  pay  either  of  these  sums,  unless  they  entered 
upon  some  part  of  the  plaintiff's  lands.     lb. 

21.  Illegal  CovenaAt."]  Heldj  also,. that  an  absolute  covenant  to  pay  these  sums  to  the 
plaintiff  by  the  company  would  be  ultra  vires  and  void.    lb. 

22.  Contract  to  pay  Engineer.]  In  an  action  by  an  engineer  agjainst  a  provisional 
committeeman  of  a  railway  company,  it  appeared  that,  at  a  meeting  of  the  commit- 
tee, at  which  the  plaintiff  was  present,  it  was  resolved,  "  that  the  provisional  com- 
mittee disclaim  die  intention  of  taking  on  themselves  any  personal  responsibility  as 
regards  the  expenses  incurred  or  to  be  incurred  in  or  about  the  company,  and  that 
no  such  responsibility  shall  attach  to  them."  At  another  meeting  at  wnich  the  plain- 
tiff was  also  present,  a  resolution  was  passed,  which  contained  a  statement  that  the 
plaintiff  had  said  ^*  that  he  would  make  no  claim  for  his  services  until  there  should 
be  sufficient  funds  of  the  company  to  meet  any  demand  he  might  be  entitled  to 
make."  The  plaintiff  stated  in  a  letter,  that  **he  never  understood  that,  unless  the 
project  were  successful,  the  engineers  were  to  abandon  all  claims ;  but  he  did  under- 
stand that  the  individuals  comprising  the  committee  were  not  to  be  held  personally 
liable."  At  a  subsequent  meeting  of  the  committee,  it  was  resolved,  **  that  the  commit- 
tee bind  themselves  to  be  answerable  to  the  extent  of  1,000/.,  to  be  applied  to  engi- 
neering and  surveying  purposes."  The  scheme  was  abandoned,  and  deposits  to  the 
amount  of  4,168/.,  which  had  been  received  by  the  committee,  were  returned  to  the 
shareholders :  — 

Held,  that  the  defendant  was  not  responsible,  the  contract  being  that  the  plaintiff 
should  be  paid  out  of  such  funds  as  could  be  properly  applied  m  satisfaction  of  his 
claim,  and  there  were  no  funds  of  that  description.    Landman  v.  Enttoiatle,  491. 

23.  LiabUiiy  of  a  Company.']  Where  a  corporation  is  created  for  certain  purposes,  with 
power  to  sue  and  be  sued,  and  to  borrow  money  for  the  completion  of  those  purpo- 
ses and  to  secure  the  repayment  of  such  money  by  an  instrument  which  on  its  face 
imports  a  covenant  for  repayment,  if  money  be  so  borrowed  and  so  secured,  and  not 
duty  repaid,  an  action  'may  be  maintained  against  the  corporation  on  breach  of  the 
covenant,  although  there  are  no  specific  statutory  provisions  enabling  them  to  bind 
themselves  by  such  a  covenant    Eastern  Union  Railway  Co.  v.  Hart,  535. 

24.  Mortgage  by  a  Company.]  Money  was  borrowed  by  the  E.  U.  Railway  Company, 
under  the  powers  conferred  by  a  local  act  (7  &  8  Vict  c.  85,)  whereby  they  were 
authorized  to  borrow,  and  to  secure  repayment  by  mortgage  of  the  railway  and  future 
calls,  (Sect  37,)  and  to  fix  the  period  for  repayment,  in  which  case  {hey  were  to 
cause  a  period  to  be  inserted  in  the  mortgage  deed,  at  the  expiration  whereof  the 
principal  and  arrears  of  interest  should  be  paid.  TSect  4d.)  It  was  further  provi- 
ded, that  if  the  principal  and  interest  were  not  paia  within  six  months  after  they  had 
become  payable,  and  afler  demand  thereof  in  writing,  the  mortgagee  or  bond  cre- 
ditor might  sue  for  the  same,  or  if  his  debt  amounted  to  5,000/.,  he  might  require  the 
appointment  of  a  receiver  (Sect  52) ;  and  that  if  the  interest  remamed  unpaid  for 
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thirty  days  after  it  had  become  due,  and  demand  thereof  made  in  writing,  the  mort- 
gage or  bond  creditor  might  sue  in  an  action  of  debt,  or  might  require  the  appoint- 
ment of  a  receiver.  (Sect  51.)  It  was  further  enacted,  that  where  no  time  was 
j&xed  in  the  deed  or  bond  for  the  repayment  of  the  money,  the  creditor  might,  atanj 
time  after  twelve  months  from  the  date  of  the  mortgage  deed  or  bond,  demand  paj- 
ment  of  the  principal,  with  all  arrears  of  interest,  on  giving  six  months  previoiB 
notice.     (Sect  56.) 

25.  Debt."]  In  an  action  of  debt  upon  a  mortage  deed  executed  by  the  company  un- 
der this  act,  and  which  deed  contained  the  following  stipulation,  ^^  ^e  principal  sum 
to  be  paid  on  the  Ist  of  Januair,  1851 : "  — 

Held,  amrmlng  the  judgment  of  the  court  below,  that  the  action  could  be  maintained. 
lb, 

26.  Receiver.]  Held,  also,  that  the  right  of  action  upon  the  mortgage  did  not  depend 
solely  upon  sects.  51  and  62,  nor  were  the  conditions  therein  mentioned,  namely,  the 
expiration  of  six  months  in  one  case,  and  of  thirty  days  in  another,  after  demand  of 
payment,  conditions  precedent  to  the  bringing  of  an  action  upon  such  mortgage,  but 
that  such  sections  only  recognized  a  preexisting  right  of  action,  and  added  Uiereto 
another  specific  remedy,  namely,  the  appointment  of  a  receiver,  at  the  option  of  the 
borrower,  after  the  expiration  of  the  aoove  period- 

27.  Hart  v.  Eastern  Union  Railway  Company,  8  Eng.  Kep.  544,  affi]:med.     lb. 

See  Common-Carriebs. 

RATES. 

1.  Highway  Rates."]  Bjr  the  Ashton-imder-Lyne  Improvement  Act,  12  &  IS  Vict 
c.  35,  s.  25,  power  is  given  to  the  mayor,  aldermen,  and  bui^esses,  to  make  and  lery 
a  highway  rate  upon  the  occupiers  of  all  messua^,  houses,  &c.,  lands,  tenements, 
and  nereditaments  within  the  borough,  for  maintaining  and  repairiAg  ^  the  present 
highways,  within  the  borough,  when  sewered,  drained,  levelled,  flagged,  paved,  and 
otherwise  completed  to  the  satisfaction  of  the  mayor,  &c.,and  such  of  the  present  and 
future  streets  as  shall  from  time  to  time  be  declared  public  highways  as  afore- 
said, and  the  main  sewers  under  the  same."  The  boroi^  of  Asnton-under-Lyne 
consists  of  a  part  of  one  of  th^  four  divisions  of  the  parish  of  Ashton-under-Lyne, 
and  the  whofe  of  another  of  such  divisions,  the  latter  being  subdivided  into  two 
districts ;  and  before  the  passing  of  the  above  act  each  of  such  districts  separately 
maintained  its  own  highways,  and  had  its  own  surveyor.  The  greater  part  of  one 
district  was  a  country  district  After  the  passing  of  the  said  act,  the  mayor,  &c., 
acting  as  surveyors,  laid  a  rate  on  the  ratable  property  within  each  of  the  said  dis- 
tricts, exclusively  for  the  repair  of  such  highways  within  them  as  had  not  been  sew- 
ered, drained,  levelled,  paved,  flagged,  and  otherwise  completed  to  the  satisfaction  of 
the  mayor,  &c. :  — 

Held,  that  under  the  above  section  of  the  special  act,  taken  in  connection  with  sections 
48  and  49,  of  the  Towns  Improvement  Clauses  Act,  10  &  11  Vict  c.  34,  tiie  mayor 
aldermen,  and  burgesses  of  the  borough  were  empowered  to  make  two  general  rates 
within  the  borough,  one  for  the  repair  of  the  urban  streets  within  the  25th  section 
of  the  special  act,  and  the  other  for  the  repair  of  the  rural  ways  not  within  that  sec- 
tion, and,  therefore,  that  the  rate  in  question  was  bad.    Regina  v.  Ashton,  104. 

2.  Poor  Rates  —  Waterworks."]  The  commissioners  of  the  Huddersfield  Waterworks, 
under  two  private  acts  of  parliament,  were  the  proprietors  of  reservoirs,  &c.,  in  the 
township  of  Longwood,  for  the  supply  of  water  to  the  town  of  Huddersfield,  and  to 
secure  a  supply  of  water  to  certain  mill-owners  and  occupiere  in  Longwood.  The 
commissioners  were  bound  by  their  acts  to  fiimish  water  gratis  in  case  of  fire,  to  sup- 
ply it  at  \d.  per  100  gallons  for  watering  the  streets,  and  to  the  consumers  at  certain 
specified  rates  so  calculated  that  the  water  rents  were  not  in  any  one  year,  after  pay- 
ment of  the  expenses,  to  exceed  7/.  lO*.  per  cent,  on  the  amount  which  should  be 
owing  by  the  commissioners  in  respect  of  the  loan  which  they  were  empowered  to 
raise  on  mortgage  of  the  works  and  water  rents,  and  after  the  discharge  of  the  whc^e 
of  the  said  loan,  the  water  rents  were  to  be  reduced  so  as  merely  to  cover  current 
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expenses.  The  commissioners  were  rated  to  the  relief  of  the  poor  on  the  sum  of 
490/.,  the  sessions  finding  that  sum  to  be  the  estimated  net  ratable  yalue  of  all  the 
reseiToirs,  pipes,  and  other  apparatos  in  Lon^wood,  taken  in  connection  with,  and  as 
part  of  t^e  entire  works  in  I^ngwood  and  Huddersfield,  being  made  up  of  800/.  the 
estimated  net  annual  value  of  aU  the  reservoirs,  and  190/.,  the  net  annual  value  of 
the  pipes  and  other  apparatus  in  Longwood.  The  sessions  also  found  that  a  tenant 
of  the  entire  waterworks,  if  released'  from  the  restrictions  in  the  acts  of  parliament, 
and  able  to  exercise  his  discretion  as  to  the  amount  of  water  rents  and  rates,  might 
calculate  with  reasonable  certainty,  on  a  gross  revenue  of  2,000/.,  and  that,  after  de- 
ducting 800/.,  the  fair  average  of  the  current  annual  expenses,  and  the  smn  of  1,100/., 
proved  and  admitted  to  be  a  proper  annual  deduction  for  repairs,  renovations,  and 
tenant  profits,  the  residue  of  1,100/.  represented  the  net  ratable  value  of  the  entire 
works ;  but  that  if  such  tenant  was  to  be  considered  as  subject  to  the  restrictions  in 
the  acts,  he  could  make  no  profit  at  all :  — 

Held^  hy  Colerii>G£,  J.,  that  substantially  the  consumers,  and  not  the  commissioners, 
as  a  separate  body,  were  the  occupiers  and  the  parties  rated,  and  that  the  use  and 
enjo3nnent  of  the  water,  and  not  merely  the  water  rents,  constituted  the  value  of  the 
occupation.  That  the  restriction  imposed  by  the  acts  amounted  to  no  more  than  an 
arrangement  between  the  conmiissioners  and  consumers  as  one  body,  of  the  terms 
upon  which  the  benefits  of  the  occupation  were  to  be  enjoyed,  and  could  have  no 
bearing  on  the  question  of  the  amount  of  ratable  value  as  between  the  consumers 
and  the  inhabitants  of  Longwood.  That,  therefore,  assuming  the  sum  of  490/.  to 
be  the  proper  proportion  of  3ie  1,100/.,  which,  according  to  the  above  finding  of  the 
sessions  had  been  arrived  at  on  a  right  principle,  as  the  net  ratable  value  of  the  en- 
tire works,  the  commissioners  were  properly  rated  on  that  amount  for  the  township 
of  Longwood.    Regina  v.  Longwood^  137. 

8.  Held^  by  Wiqhtman,  J.,  and  Crompton,  J.,  that  the  principle  put  in  the  finding 
of  the  sessions  of  a  tenant  released  from  restrictions,  and  at  liberty  to  charge  any 
rates  he  pleased,  did  not  Ornish  the  proper  criterion  for  ascertaining  the  ratable  va- 
lue in  this  particular  case ;  but  as  no  other  ground  was  shown  for  altering  the  ratable 
value  from  490/.,  that  sum  must  be  taken  to  be  as  found  by  the  sessions,  the  proper 
proportion  of  ratable  value.    Ih. 

4.  Poor  Rates — Public  Purposes  J\  It  is  not  of  itself  a  ground  for  exemption  from 
poor-rates,  that  the  occupiers  of  land  are  trustees  incorporated  under  acts  of  parlia- 
ment for  public  purposes.  It  must  appear  from  the  provisions  of  the  acts  to  have 
been  the  intention  of  the  legislature  tnat  the  funds  derivable  from  their  occupation 
should  not  be  applied  to  the  payment  of  poor-rates.  Regina  v.  The  Trustees  of 
Liverpool  Docks,  128. 

5.  Birkenhead  Docks^  The  trustees  of  the  Birkenhead  Docks  were  empowered  by 
the  acts  incorporating  them,  and  providing  for  the  construction  of  the  docks,  &c.,  to 
borrow  a  certain  sum  on  credit  of  the  rates  and  tolls  granted  by  the  said  acts,  and  of 
any  property  thereby  vested  in  them,  and,  if  necessary,  to  mortgage  the  same.  The 
maxmium  tolls  and  dues  to  be  demanded  and  received  by  the  trustees  were  stated 
in  the  acts,  but  the  trustees  were  at  liberty  to  fix  and  determine  the  tolls  to  be 
taken,  provided  they  did  not  exceed  the  amount  stated  in  the  act,  and  from  time  to 
time  to  reduce  or  alter,  and  again  to  raise  such  tolls.  The  acts  further  provided 
that  all  sums  received  from  the  rates  and  tolls,  and  all  sums  arising  from  the  sale  of 
any  lands  or  the  rents  thereof,  should  be  applied  by  the  trustees  in  keeping  in  repair 
and  maintaining  the  docks  and  other  works  made  under  the  authority  of  the  acts,  and 
of  paying  ofiiccrs  and  servants,  and  otherwise  carrying  the  acts  into  execution,  and 
also  to  the  payment  of  interest  and  repaying  the  principal  borrowed  under  such 
regulations  and  conditions  as  the  trustees  might,  &om  time  to  time,  think  reasona- 
ble :  — ' 

H^ld,  assuming  all  the  purposes  to  which  the  trustees  were  directed  to  apply  the  sums 
received  by  them  to  be  public  purposes,  that  as  there  was  nothing  m  the  acts  to 
show  that  the  trustees  might  not  lawfully  raise  from  the  rates  and  tolls  a  sum  sufil- 
cient  to  meet  such  purposes  and  pay  poor-rates  and  other  charges,  that  they  were 
liable  to  be  rated  to  the  poor-rate  m  respect  of  buildings  upon  the  land  vested  by  the 
acts  in  the  trustees.    Ih 

6.  Paving  Rates — Waterworks  Company. "]  By  the  40th  section  of  the  local  act,  11 
Geo.  8,  c.  12,  the  commissioners  appointed  by  the  act  were  empowered  to  make  rates 
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upon  all  persons  who  "shall  inhabit,  hold,  occtipy,  possess,  or  enjoy  soij  land,  house, 
shop,  warehouse,  cellal*,  vault,  or  other  tenements  or  hereditaments "  within  the 
streets,  squares,  &c.,  of  a  certiun  district,  such  rates  not  to  exceed  in  taiy  one  jear 
"  the  sum  of  U.  2d.  in  the  pound  of  the  yearly  rents  or  yeariy  Talue  of  such  of  the 
said  lands,  houses,  shops,  warehouses,  ceDars,  vaults,  or  other  tenements  or  heredita- 
ments respectively,  as  shall  be  situate  in  any  of  the  said  streets,  squares,  &c^  the 
greater  part  or  parts  of  which  said  streets,  &c.,  respectively,  shall  be  actually  b^un 
to  be  paved  with  new  or  other  stones  of  a  flat  surface ;  ana  not  exceeding  9d.  in  the 
pound  of  the  yearly  rents  or  yearly  value  of  such  of  the  said  lands,  &c,,  respectively, 
as  shall  be  situate  in  any  of  the  streets,  sauares,  &c.,  which  shall  be  actually  begun  to 
be  new  paved,  the  footways  whereof  shall  be  constructed  with  new  or  flat  stones,  and 
the  carnage-ways  whereof  with  the  old  stones  which  shall  be  taken  up  in  the  same 
or  any  other  of  the  said  streets,  squares,  &c.,  and  not  exceeding  6<L  in  the  pound  of 
the  yearly  rents  or  yearly  value  of  such  of  the  said  lands,  &c,  as  shall  be  situate  in 
any  of  the  said  streets,  squares,  &c.,  which  shall  only  be  repadred  by  virtue  or  in  pur- 
suance of  this  act."  The  occupiers  of  houses  situate  at  the  comer  of  paved  streets 
were  made  liable  by  a  special  provision  to  half  of  the  rate  only,  and  the  act  also  con- 
tained special  provisions  as  to  the  rating  of  public  buildings  and  other  specified  pro- 
perty, but  which  had  no  express  reference  to  the  pipes  and  other  property  of  a  coat- 
pany  for  the  sup[)ly  of  water.  The  commissioners  were  empowered  by  section  22, 
to  alter  the  situation  of  the  water  pipes,  &c.,  throughout  the  (ustrict 
Heldf  that  under  the  40th  section  an  incorporated  waterworks  company  was  rataUe  in 
respect  of  the  mains,  pipes,  and  other  apparatus  laid  down  within  the  district  of  the 
commissioners.    Regina  v.  The  East  London  Waterworks  Co.  94. 

7.  Bating  of  Gaol.']  The  48  Gea  3,  c.  128  (local  and  personal,)  for  improving  the 
town  of  Bedford,  enacts,  s.  59,  that  Is.  shall  be  assessed  upon  all  gaols,  <^pels, 
meeting-houses,  schools,  alms-houses,  and  other  public  buildings,  church-yards,  cha- 
pel-yams, and  meetins-house  yards,  within  the  said  town,  for  everr  yard,  running 
measure,  of  the  length  in  front  of  such  halls,  gaols,  &c.  The  Gaol  Act,  4  Geo.  4, 
C  64,  s.  48i,  enacts  that  every  gaol  for  any  county  or  town,  ^.,  having  exclusive 
jurisdiction  of  felonies  and  misdemeanors,  which  shall  be  situate  within  the  limits 
of  any  other  county  or  town,  shall  be  taken  to  be  part  of  the  county  or  town  for 
which  it  shall  be  used  as  a  ^1,  so  long  as  it  shall  be  so  used.  The  county  gad  of 
Bedfordshire  is  situate  withm  the  town  of  Bedford,  and  the  front  and  part  of  the 
sides  and  the  back  pu%  the  latter  consisting  of  a  boundary  wall,  abut  upon  public 
roads  of  the  town.  The  commissioners  under  the  local  act  assessed  the  county  jus- 
tices for  the  frontage  of  the  fore  part,  of  the  back  part,  and  of  part  of  the  sides  of  the 
gaol,  measured  in  running  ystrds :  — 

Held,  that  the  gaol  was  not  exempt  finom  rating  by  reason  of  the  4  Greo»  4,  c  64,  s.  48, 
as  that  section  related  merely  to  jurisdiction.  The  Justices  of  Bedfordshire  v.  The 
Bedford  Improvement  Commissioners,  424. 

8.  Houses  of  Governor  of  Goal.']  The  houses  of  the  governor  and  warders  of  a  county 
caol  were  built  outside  a"waU  inclosing  an  area,  within  which  the  gaol  stood.  The 
5x>nt  door  of  the  governor's  house  opened  into  the  public  street  iSiere  was  an  out- 
let through  the  back  wall  of  the  house  to  the  area.  The  houses  of  the  warders  were 
similarly  situated,  but  did  not  communicate  by  the  back  wall  with  tiie  area.  The 
governor  and  warders  had  the  occupation  of  three  houses  only  in  respect  of  their 
being  such  officers,  and  the  accommodation  of  their  houses  was  not  more  than  was 
proper  and  convenient  for  persons  having  their  duties  to  perform ;  and  their  constant 
residence  in  their  houses  was  an  important  j^rt  of  their  duties :  — 

Held,  that  they  were  not  liable  to  be  rated.  The  Justices  of  Bedfordshire  v.  The  Over- 
seers of  St.  Paul,  424. 

9.  Union  Worhhouse."]  An  union  workhouse  was  erected  by  an  incorporation  of  gofid- 
ians,  under  the  34  Geo.  3,  c.  98,  the  19th  section  of  whicn  enacts  <^  that  all  buudinjgs 
to  be  erected  by  virtue  of  that  act  shall  be  free  from  all  parliamentary  and  parochial 
taxes,  except  such  and  to  such  amount  as  they  were  assessed  to,  at  the  time  they 
were  first  taken  and  applied."  It  was  afterwards  rented  by  the  guardians  of  a  poor- 
law  union,  formed  under  the  4  &  5  WilL  4,  c.  76 :  — 

Held,  that  the  workhouse  was  a  "  public  building  **  within  the  meaning  of  the  above  lo- 
cal act,  and  that  it  was  liable  to  be  rated  under  that  act,  the  rate  in  question  not  being 
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a  "  parliamentary  or  parochid  tax "  within  the  meaning  of  the  84  Creo.  3,  c.  98. 
Guardians  of  the  Bedford  Union  v.  The  Bedford  Improvement  Commissioners,  425. 

10.  Infirmary — Public  Buildinff.']  An  infirmary  is  a  "  public  building,"  within  the 
meaniug  of  the  local  act.  The  Governors  of  the  Bedford  Infirmary  v.  The  Bed- 
ford Improvement  Commissioners,  481. 

11.  Frontage."]  In  all  the  above  cases,  and  the  other  subject-matters  of  rating  men- 
tioned in  the  local  act,  the  rate  ought  to  be  imposed  upon  so  much  of  the  frontage 
of  the  several  buildings  and  ground  as  abuts  upon  a  public  carriage-road  or  pubEc 
footway.    11. 

12.  Right  to  heginA  In  a  special  case,  stated  under  the  12  &  18  Yict  c.  45,  the  par- 
ties supporting  tne  affinnative  (the  respondents  in  the  present  cases)  are  entitled  to 
begin.    /6. 

READINESS. 
Averment  of] 

See  Covenant. 


REASONABLE  TIME. 
See  Bill  of  ExoHANaE. 

RECEIVER. 
See  Railways. 

RECEIVING  STOLEN  GOODS. 
See  Husband  and  "Wife. 

RECOGNIZANCE. 

Form  of]  Upon  removal  of  an  indictment  by  certiorari  from  the  Sessions  of  the 
Queen's  Bench,  the  sureties  in  the  recognizance  become  bound  as  sureties  for  the  pay- 
ment of  the  costs  in  the  event  of  a  verSict  being  found  for  the  crown,  although  there 
are  no  words  to  that  effect  in  the  conditions  to  the  recognizance ;  the  3d  section  of 
the  5  &  6  Will.  &  M.  c.  11,  being,  in  effect,  incorporatea  witii  the  recognizance. 

The  recognizance  was  stated  to  have  been  entered  into  before  "  J.  T.,  Esq.,  one  of  the 
justices  for  the  county  of,"  &c. :  — 

Held,  good.    Regina  v.  Hodgson,  456. 

REFERENCE. 
See  Condition  Precedent. 

REMOVAL. 
See  Paxtpbr. 

RENT-CHARGE. 
See  Lease.- 
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EENT. 
See  Replevin. 

REPEAL. 

Of  a  Statute  —  Its  Effect  on  Proceedings.'] 

See  Indictment. 


REPLEVIN. 

1.  Avowry — Tithe  Free,]  Replevin.  Avowry,  that  the  plaintiff  was  tenant  to  the 
defendant,  at  a  rent  of  400/.  a  year.  The  plaintiff  being  the  owner  of  a  &nn  and 
lessee  of  the  tithe  commutation  rent-charge,  under  the  Dean  and  Chapter  of  W.,  at 
a  rent  of  60/.  a  year,  let  the  land  verbally  to  the  defendant,  at  a  rent  of  400/.  a  year, 
tithe  free :  — 

Held,  that  as  by  the  80th  section  of  the  Tithe  Commutation  Act,  6  &  7  WilL  4,  c  71, 
m  the  event  of  the  defendant  distraining  for  the  tithe  rent,  she  would  be  compelled 
to  allow  the  same  to  the  plaintiff  in  account;  the  plaintiff  was  tenant  to  the  defend- 
ant, at  a  rent  of  400/.,  and  therefore  that  the  avowry  was  proved.  Meggison  v.  Botoes, 
364. 

2.  Avowry — Rent,]  Replevin.  Avowry  "  that  the  plaintiff  for  a  long  time,  to  wit,  for 
all  the  time  during  which  the  rent  hereinafter  mentioned  to  be  distrained  for,  was 
accruing  due,  and  from  thence  until  and  at  the  said  time  when,  &c.,  held  and  enjoyed 
the  said  close  in  which,  &c.,  as  tenant  thereof  to  the  defendant,  by  virtue  of  a  cer- 
tain^ demise  thereof  theretofore  made  at  and  under  a  certain  rent,  to  wit,  the  yeariy 
rent  of  80/.,  and  because  a  large  sum,  to  wit,  the  sum  of  80/.,  of  Uie  rent  aforesaid, 
for  ^  certain  time,  to  wit,  one  jear,  ending  on  the  29th  of  September,  A.  D.  1851,oo 
the  day  and  year  last  aforesaid,  and  from  thence  until  andf  at  the  said  time  when, 
&c.,  was  due  and  in  arrear"  the  distress  was  taken.    Plea  in  bar,  riens  in  arrere. 

At  the  trial  it  was  proved,  that  there  was  no  rent  due  for  the  year  ending  the  29th  of 

September,  1851,  but  that  a  portion  of  the  previous  year's  rent  was  due  :  — 
Held,  that  the  plaintiff  was  entitled  to  the  verdict    Roskruge  v.  Caddy,  452. 

REPLICATION. 
See  Pleading. 

REPRESENTATIONS. 
See  Insurance. 


RESIDENCE. 
See  Pauper.    Pbactick. 

RESOLUTION. 

Of  Judge  in  4  Moore  §•  ScoU,  484.] 

See  Practice. 

RESPONDEAT  SUPERIOR 
See  Sheriff. 
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Injury  to — Remedy, "^ 


Dangers  of*'] 


REVERSION. 
See  Action  on  the  Casb. 

REVOCATION. 
See  Condition  Freoedent. 

RIGHT  TO  BEGIN. 
See  Practice.    Rates. 

ROADS. 

See  Bill  of  Lading. 


ROBBERS. 
Loss  hy —  To  Exonerate  Carriers,'] 

See  Common-Carriers. 

RULES. 
Beg.  Gen.  HiL  teim,  2  Will  4,  c.  1,  s.  6 — 86 

SALARY. 
Yearly — Apportionment,] 

See  Contract. 

SALE. 

Groxoing  Crms,]    A  &ther,  in  expectation  that  a  judgment  would  be  recovered  against 

lum,  tran^rred  his  fann  to  his  son : 
Heldy  that  if  the  jury  found  that  the  transfer  was  really  made,  the  growing  crops  be* 

longed  to  the  son.    Stevenson  v.  Dickenson^  510. 

Absolute  or  Conditional,] 

See  Stoppage  in  Transitu. 


SATISFACTION  OF  JUDGMENT. 
See  Judgment. 

SEAL. 
When  Necessary  to  a  Contract  hy  a  Corporation,] 

See  Railways. 

SECURITY. 

For  Costs,] 

See  Costs. 

VOL.  XIV.  56 
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SEPARATE  PROPERTY. 
See  BAifKBUPT. 

SERVANT, 

Month's  Notice —  GovemessJ]  A  gOYerness  is  not  within  the  role  apjdicable  to  menial 
or  domestic  servants,  that  upon  a  general  hiring,  the  service  may  be  detexmined  bj 
a  month's  notice  or  payment  of  a  month's  wages.     Todd  YrKerrick,  483. 

SESSIONS. 

1 .  Interested  Justice.'^  Upon  the  trial  of  a  parish  appeal,  F.  S.,  one  of  the  justices,  who 
was  a  rated  inhabitant  of  the  appellant  parish,  was  on  the  bench  daring  the  hearing, 
and  in  the  coarse  of  the  proce^oings,  referred  the  chairman  of  tJie  Quarter  Seaskms 
to  some  of  the  documents  put  in  evidence.  Upon  an  observation  bein^  made  diat 
he  was  a  party  interested,  T.  8.  stated  that  he  should  take  no  part  in  Uie  decision, 
but  he  remained  in  court  until  the  final  decision,  which  was  in  fiivor  of  the  appeUants. 
It  was  sworn  that  he  did  not  vote  or  give  an}r  opinion  upon  the  question  at  issue,  nor 
did  he  influence  the  decision  of  the  other  justices  present,  and  that  if  he  had  not 
believed  that  the  parties  were  satisfied  with  his  assurance  that  he  would  take  oo  part, 
he  would  have  retired  from  the  court  during  the  trial:  — 

Held,  that  under  the  above  circumstances,  the  order  of  sessions  was  invalid  by  reasao 
of  the  presence  of  the  interested  justice.    Regina  v.  The  Justices  of  Suffolk,  90. 

2.  18  Geo.  2,  c.  18,  s.  5.]  Held,  also,  that  notice  of  an  intention  to  move  foracgrfibmn 
under  18  Grea  2,  c.  18,  s.  5,  was  properlv  served  on  F.  S.,  as  a  justice  "  by  and  be- 
fore whom  the  order  of  sessions  was  made."    lb. 

8.  Form  of  Notice,']  The  notice  stated  that  application  would  be  made  for  a  cerliorari 
« on  behalf  of  the  inhabitants''  of  the  respondent  paridb,  and  was  signed  "  J.  IL,  at- 
torney for  the  inhabitants  of  the  respondent  parish : " — 

Heldj  to  be  sufficient.    lb. 

SET-OFF. 

4.  Debt  due  Executor.]  Where  a  defendant  is  sued  as  executor  for  a  debt  which  accroed 
due  from  his  testator  during  his  lifetime,  he  mav  set  ofi*  a  debt  which  has  acemed  doe 
from  the  plaintiff  to  him  as  executor  since  the  death  of  his  testatcM*.  MardaUy. 
Thelluson,  74. 

5.  2  Greo.  2,  c.  22.]  Such  debts  are  mutual,  and  due  in  the  same  right,  within  the  mean- 
ing of  the  2  Geo.  2,  c.  22 ;  the  second  clause  of  which,  auth<mzmg  the  set-ofiTagaiort 
an  executor  of  debts  due  from  the  testator,  does  not  limit  the  operation  of  the  pre- 
ceding clause.    lb. 

6.  Blakesley  v.  SmaUwood,  8  Q.  B.  Rep.  588,  approved.  Shipman  v.  TTiompson,  WiQes, 
R.  108,  explained.    lb. 

SETTLEMENT. 

By  a  Joint-Tenant  —  Payment  of  Rent.']  William  Atkinson  occupied  a  separate  and 
distinct  dwelling-house  and  farm  in  the  parish  of  H.,  which  were  let  to  him  and  his 
father,  Thomas  Atkinson,  as  joint  tenants,  the  rent  and  vahie  of  the  land  itsdf  being 
sufficient  to  confer  a  settlement  on  both.  The  &ther  resided  on  another  fimoa,  at  a 
distance,  but  he  bond  fide  paid  the  rent  of  the  &rm  occupied  by  his  son.  In  the 
rate-books  of  H,  <<  Mr.  Atkinson  **  appeared  as  the  name  of  tJie  occupier  of  the 
house  and  fiamn  in  respect  of  two  rates,  and  in  a  third  rate  the  name  of  ^'  Thomai 
Atkinson  **  appeared.  The  overseers  had  demanded  and  received  payment  of  theso 
rates  from,  the  &ther :  — 

Held,  that  the  sessions  were  justified  in  finding,  first,  that  there  was  sufficient  occupa- 
tion and  payment  of  rent,  as  well  as  a  sufficient  assessment  to  and  payment  of  rates, 
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to  confer  on  William  Atkinson  a  settlement  in  H.,  under  the  I  Will.  4,  c.  18,  and 
4  &  5  Will.  4,  c.  76 ;  and,  secondlj,  that  he  had  sufficiently  been  charged  with,  and 
paid  his  share  of  the  public  taxes,  to  gain  a  settlement  in  11.,  under  the  8  &  4  Will. 
&  AL  c.  11.    Regina  y.  The  Inhabitants  of  Husthwaite,  111. 


See  Paupeb. 

SHAREHOLDER. 
Eights  o/] 

See  Joint-Stock  Compant 

SHARES. 
Order  of  Judge  Charging  SharesJ] 

See  Joint-Stock  Company. 

SHERIFF. 

1.  Levying  FinesJ]  By  the  3  Greo.  4,  c.  46,  s.  2,  fines  imposed  at  quarter  sessions  are  to 
be  inserted  on  tne  roll  by  the  clerk  of  the  peace,  and  a  copy  thereof,  together  witih 
a  writ  of  distringas  and  capias,  is  to  be  sent  hy  him  within  twenty-one  days  to  the 
sherLS*,  which  is  to  be  the  sheriflf's  authority  for  levying  such  fines.  By  sect  3,  the 
clerk  of  the  peace,  before  sending  the  roll  to  thp  sherifl^is  to  make  oath  that  the  roll 
is  truly  made  up,  and  that  the  fines  are,  to  the  best  of  his  knowlege,  inserted  therein, 
and  that  all  fines  paid  to  or  received  by  him  are  inserted  therein,  without  any  wilful 
omission :  —  • 

Held,  that  on  such  roll  and  writ  being  sent  to  the  sheriff,  his  duty  is  not  merely  minis- 
terial ;  but  that,  if  he  has  receiyed  the  fine,  he  must  not  proceed  to  leyy  it,  although 
it  may  appear  upon  the  roll  to  be  unpaid.     Wildes  y.  Morris,  187. 

2.  Clerk  of  the  Peace.]  Held,  also,  that  if  the  clerk  of  the  peace  has  received  the  fine, 
he  must  enter  it  upon  the  roll  as  paid ;  and  that  if  the  sneriff  has  received  it,  and 
that  &ct  is  known  to  the  clerk  of  the  peace,  he  may  enter  it  upon  the  roll  as  paid ; 
but  qucere,  in  this  latter  case,  if  he  is  bound  so  to  enter  it    1  b. 

3.  By  the  59  Geo.  3,  c.  28,  two  courts  majr  be  held  at  quarter  sessions,  and  the  clerk  of 
the  peace  is  to  appoint  a  fit  and  sufficient  person  to  record  the  proceedines  in  ^e 
second  court,  and  such  proceedings  are  to  be  delivered  over  to  the  clerk  of  the  peace, 
and  to  be  eoually  deemed  a  part  of  the  records  as  if  recorded  by  the  clerk  of  tiie 
peace  himself,  and  the  justices  may  make  an  order  on  the  treasurer  to  pay  to  the 
clerk  of  the  peace  such  sum  as  they  shall  deem  a  reasonable  remuneration  to  the 
clerk  for  such  purpose.    lb. 

4.  QuoBre,  whether  the  person  so  appointed  is  the  servant  of  the  clerk  of  the  peace,  so 
as  to  render  the  latter  liable  for  the  negligence  of  the  former,  or  so  as  to  make  a  re- 
ceipt by  such  person,  of  a  fine  imposed  at  quarter  sessions,  a  receipt  by  the  clerk  c^ 
the  peace  ?    ib, 

5.  Qucere,  also,  if  such  person  has  authority  to  receive  fines  imposed  at  quarter  sessicms, 
so  as  thereby  to  charge  the  cleric  of  the  peace  with  the  receipt  of  them  1    Ib,     ^ 

6.  Where  such  person  had  received  in  court  a  fine  so  imposed,  and  had  handed  it  over 
to  the  undersheriff,  but  made  no  record  of  such  pa^jnnent,  and  the  clerk  of  the  peace, 
not  knowing  that  such  payment  had  been  made,  mserted  the  fine  on  the  roll  as  un- 

.    paid,  and  the  sherifi*  thereupon  levied  the  fine :  — 

Held,  that  the  clerk  of  the  peace  was  not  bound  to  enter  the  fine  as  paid  unl^  his 
appointee  was  his  servant,  acting  within  his  authority,    lb, 

7.  Held,  also,  that  the  sherijOT  ought  not  to  have  levied  the  fine ;  and,  per  Eble,  J.,  ^% 
he  was  responsible  to  the  party  levied  upon  for  having  done  so.    i  5.  • 
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8.  Fee — Distringas,']  A  levy  haviDg  been  made  under  a  writ  of  distringas^  the  debt  ind 
costs  were  paid,  when  the  sheriff  refused  to  return  the  404.  issues  unless  he  was  al- 
lowed a  " dischMge  fee"  of  4j.  6i.:  — 

Held,  that  the  sheriff  was  not  entitled  to  such  fee.     Taylor  v.  Warrington^  166. 


See  Officeb. 


SHIPS  AND  SHIPPING. 


1 .  Charter-Party  —  FreiglU,'\  The  defendant  chartered  a  ship  to  bring  frdm  B<»nbaj,  at 
S/L  bs,  per  ton,  a  cargo,  not  bein^  his  own,  but  for  the  purpose  of  making  a  profit  on 
an  increased  rate  of  freight  The  defendant's  agents  filled  the  canjinf  part  of  the 
vessel  and  then  the  Qabm  with  their  own  goods,  which  were  consigned  to  the  de- 
fendant, as  their  &ctor,  for  sale.  There  was  contradictory  evidence  as  to  the  amount 
to  be  paid  for  the  cabin  flight  The  defendant  refused  to  pay  the  plaintiff  more 
than  8/.  55.  per  ton  for  the  freight  of  the  cabin  goods,  but  had  charged  his  agents 
with  the  payment  of  IL  per  ton,  and  had  allowed  them  commission  at  that  rate.  The 
goods  having  been  stopp^  for  the  non-payment  of  a  biU  of  exchange,  given  in  re- 
spect of  them,  the  defendant,  after  the  commencement  of  the  action,  the  bill  having 
lM3en  paid,  obtained  possession  of  the  ^oods :  — 

Held,  first,  that  tibie  judge  ri^htiy  directed  the  jurjr  that,  although  the  defendant's  agents 
at  Bombay  had  no  authonty  to  put  the  goods  mto  the  calnn,  yet  if  they  did  so,  and 
tiie  defendant  on  the  ship's  arrival  took  to  them  and  received  the  freight,  li^  wu 
bound  to  pay  the  plaintiff  the  current  freight,  and  was  not  confined  to  the  chartei^ 
freight  of  3/.  65.  per  ton.    Micheson  v.  Nicoly  898. 

2.  And,  secondlv,  that  the  action  was  not  brought  too  soon,  for  that  the  taking  to  the 
cabin  cai^  for  the  purpose  of  obtpning  the  freight  rendered  the  defendant  liabJe 
irrespectively  of  the  possesion  obtained  after  action  brought    lb. 

3.  Right  of  Master  to  sell  Qirao  for  ^pairs."]  A  declaration  in  assumpsit  stated  that  the 
defendfluit  was  the  owner  of  a  certain  ship  at  a  certain  port  beyond  the  seas,  and  bound 
from,  thence  to  London ;  that  the  plaintiffs  caused  certam  goods  to  be  shipped  on  board 
the  said  ship  at  the  said  port,  to  oe  carried  thence  to  London,  and  then  deUvered  to 
the  plainti^  for  certain  freight ;  that  the  ship  set  sail  and  proceeded  on  her  voyage ; 
that  having  been  injured  bv  tempestuous  weather,  the  master  was  obliged  to  put  into 
the  port  of  Monte  Video,  in  order  to  have  her  repaired ;  that  to  pay  for  ttese  re- 
pairs,  it  became  necessary  for  the  master  to  nuse  money,  and  without  his  so  doing 
thB  vMsel  would  have  been  unable  to  leave  the  port;  and  that  the  master  not  being 
able  to  obtain  the  money  otherwise,  took  the  goods  of  the  pkuntiffs  and  sold  tiiem  for 
a  certain  sum,  with  which  he  paid  the  expenses  of  the  repairs ;  that  the  defendant 
promised  to  pay  the  plaintiffs  the  value  for  which  the  goods  would  have  been  sold 
had  they  been  delivered  by  the  defendant  to  the  plaintiffs  in  London. 

Plea,  so  far  as  the  declaration  claims  or  seeks  to  recover  damages  beyond  the  value  of 
the  ship  and  freight  thereinafler  mentioned,  in  respect  of  the  breaches  of  promise 
complamed  of,  tl:^t  the  plaintifis  ought  not  to  maintain  their  action  to  recover  dama- 
ges to  a  greater  amount  than  aforesaid,  because,  after  the  ffoods  were  shipped,  and 
before  any  part  had  been  conveyed  to  London,  and  whilst  uiey  were  in  the  custody 
and  under  tne  control  of  the  master,  the  master  wrongfully  ana  without  any  author- 
ity from  the  defendant,  and  without  his  knowledge,  privity,  or  consent,  sold  tiie 
^oods,  and  the  defendant  thereby  was  unable  to  deuver  them  to  the  plaintiffs.  Hiat 
yie  defendant,  at  the  said  time  when,  &c.,  was  the  owner  of  a  British  ship  duly  regis- 
tered ;  that  the  goods  were  shipped  by  being  received  into  the  custody  <rf  the  mas- 
ter ;  and  that  the  defendant  never  persoUally  accepted  or  received,  nor  did  he  inter- 
fere with  them  or  the  shipping  or  the  sale,  except  as  such  owner  of  the  vessel ;  that 
the  shipping  and  sale  tooK  place  af\cr  the  1st  of^  September,  1818,  and  that  the  sale 
was  done  without  the  fault  or  privity  of  the  defendant;  and  further  that  the  value* 
of  the  ship,  together  with  the  value  of  the  freight  due  or  to  grow  due  during  the 
voyage,  did  not  exceed  a  certam  sum  therein  named: — 

Held,  on  special  demurrer,  first,  that  the  plea  was  bad,  as  it  was  pleaded  merely  to  the 
damages,    ^^tkinson  v.  Stephens,  407. 


Digitized  by 


Google 


INDEX.  665 


Common  Law. 


4 .  Damages  for  Goods  so  Sold  —  Pleading.']  Secondly,  that  when  goods  fbrming  part  of 
the  freight  of  a  ship  have  been  sold  at  an  intermediate  port  to  defray  expenses  ne- 
cessarily incurred  m  repairing  the  yessel,  the  merchant  is  not  entitled  to  claim  from 
the  ship-owner  the  price  which  they  might  have  realized  at  the  port  of  delivery  unless 
the  ship  arrives ;  and  that  as  the  decmration  did  not  contsdn  any  averment  of  tlie 
arrival  of  the  ship  at  her  port  of  destination  it  was  bad.    lb, 

5.  53  Geo,  8,  c.  159.1  SembUy  that  the  plea  did  not  bring  the  case  within  the  53  Grea 
3,0.150.    lb. 

See  Bill  of  Lading. 

SLUICE. 
See  Deed. 

SPECIAL  DEMURRER. 

See  Practice. 


SPECIAL  JURY. 
See  Pbactice. 

SPECIAL  TRAVERSE. 
See  Pleading. 

SPECIAL  CONTRACT. 
See  Common-Carriers. 

SPECLAX,  BAIL. 
See  Bail. 

SPECIFICATION. 
See  Patent. 

STAKEHOLDER. 
See  Evidence. 

STAMP. 

.  Agreement  —  Memorandum,]  An  agreement  was  entered  into  between  the  plantiffs 
and  R.  O.,  and  the  defendants,  by  wnich  the  former  were  to  withdraw  their  opposi- 
tion to  the  passing  of  an  act  of  parliament  for  reclaiming  certain  waste  land,  in  con- 
sideration of  the  payment  of  1,000/.  and  the  aUotment  to  them  of  certain  portions  of 
the  waste  land,  and  it  was  stamped  with  a  355.  staim>.  A  few  weeks  afterwsu^ds  the 
following  memorandum  was  indorsed  upon  it: — *^ Memorandum.  It  is  understood 
between  theparties  within-named,  that  tne  within-mentioned  wardens  and conmionalty 
[the  plaintifis]  and  the  said  R.  O.,  are  only  severally,  and  not  jointly,  held  and  bound  for 
66* 
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the  fulfilment  of  the  wiihinHiientioned  agreement  on  their  own  respectiTe  parts,  bnt 
not  for  each  other ;  and  that  the  svan  of  1,000/.,  within  mentioned  to  be  paid  to  the 
said  wardens  and  coomionalty,  is  for  certain  costs  and  expenses  which  they,  the 
said  wardens  and  comiQonalty,  have  been  put  to  during  the  present  year,  partij 
in  the  survey  made  by  Mr.  M'N.,  and  for  nis  plans  and  valuations,  which  sairey, 
plans,  and  valuations  the  several  persons  within-named  to  be  parties  of  the  third 
part  are  to  have  the  benefit  of,  but  that  they  are  to  be  forthvdth  retomed  to  the  said 
wardens  and  commonalty  if  the  said  sum  of  1,000/,  shall  not  be  duly  paid  as  withm 
mentioned ;  and  it  is  also  amed,  that  the  witlmHDientioned  a^preement  for  with- 
drawing the  opposition  and  lacilitating  the  bUl  as  within  mentioned,  shall  only  be 
and  rem^dn  in  rorce  for  the  present  sesaon  of  pariiament,  1887  and  1838."  Hie 
memorandum  was  stamped  with  a  IL  stamp,  and,  together  with  the  agreement,  con- 
tained more  than  1,080  words :  — 

Held,  that  the  memorandum  was  a  distinct  agreement  and  so  sufficiently  stamped  with 
a  1/.  stamp.    Fishmongers  Company  t.  DimsdaU^  197. 

2.  ndd,  also,  that  if  it  hadincoiX)oratedihe  agreement  on  which  it  was  ind<»8ed,  & 
number  of  words  in  the  agreement  was  immaterial,  and  that  then  it  was  a  case  not 
exactly  met  by  the  words  of  the  Stamp  Act    Ih. 

See  Evidence. 


STATUTES. 

Repeal  of— Effect  on  Cases  Pending,'] 

See  ISTDIOTICEZTT. 

STATUTES  CITED,  EXPOUNDED,  &a 

8  Hen.  6,  c.  7, 299 

B  Hen.  6,  c.  7,       .        .        .        ^ 364 

10  Hen,  6,  c  2, .299 

11  Hen.  6,  c.  2, •        ....  264 

13  Eliz.       c.  10,  s.  8, 451 

43  Eliz.       c.  2,  s.  1, 133 

29  Car.   2,  c.  2,  s.  4, 350 

Anne     c.  14,  s.  1, •        .        .        .  451 

2  Geo.  2,  c.  22, 74 

3  Gea  2,  c.  25,  s.  15, *        .        .        .        .  326 

9  Geo.  2,  c.  36, 229 

11  Geo.  2,  c.  19, 439 

11  Geo.  2,  c.  19,  s.  1, 432 

18  Geo.  2,  c  18,  s.  5, 299 

18  Geo.  2,  c.  18, 264 

24  Geo.  2,  c.  44,  8.  8, S94 

11  Geo.  8,  c  12, 94 

34  Geo.  8,  c.  98, 480 

48  Geo.  3,  c  49, 116 

48  Geo.  8,  c  128, 425 

57  Geo.  3,  c  29, 69 

59  Geo.  8,  c.  28, 181 

3  Geo.  4,  c.  46, 181 

4  Geo.  4,  c.  64,  s.  48, 425 

6  Geo.  4,  c.  16,  s.  56, 408 

6  Geo.  4,  c.  16,  s.  84, 334 

6  Geo.  4,  c.  16,  s.  68, 449 

6  Geo.  4,  c.  57, 118 

6  Geo.  4,  c.  120,  s.  5, 1 

7  &  8  Geo.  4,  c.  29,  s.  58, -         .  195 

9  Gea  4,  c.  61,  s.  26, 555 
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1 

1 
1  & 
1  & 
1  & 
1  & 
1  & 
3  & 

6  & 
6  & 


10  Greo.  4,  c.  56,  g.  27,     . 
3&4  Wm.  &M.C.  11,    . 
5  &  6  WiU.  &  M.  c.  11, 
5  &  6  Wm.  &  M.  c.  11,  8.  2,      . 
5  &  6  Will.  &  M.  c.  11,  8.  3, 
1  Will  4,  c.  18, 

1  Will.  4,  c.  66,  8.  10,    . 

I  &  2  Will.  4,  c.  56,  8.  25, 

2  Will.  4,  c.  39,      . 

2  WilL  4,  c.  45,  8.  82, 

3  &  4  Will  4,  c.  42,  8.  28,     . 
4&5  Will.4,  c.  86,  8.16, 

4  &  5  Will.  4,  c.  76,      . 

4  &  5  Will.  4,  c.  22, 

5&6  Will.  4,  c.  76,8.17,      . 

5  &  6  WilL  4,  c  76,  ,        . 

6  &  7  Will.  4,  c.  71,      . 
1       Vict  c.  26, 

Vict  c.  26,  8.  26,     . 

Vict.  c.  38,  8. 18, 
2  Vict  c.  110,     . 
2  Vict  c.  110, 
2  Vict  c.  110,    . 
2  Vict  Clio,  8.  14, 
2  Vict  Clio,  8.87,44, 
4  Vict  c  61,  8.  2,  . 

6  Vict  c  18,  8.  7, 

7  Vict  c  18, 

7  Vict  c  18,  8.  50  &  64, 

8  Vict  c  79, 
8  Vict  c  85,      . 
8  Vict  c  96, 
8  Vict  c  101,  8.  85,    . 
8  Vict  c  110, 
8  Vict  c  110,  8.  44, 
8  Vict  c  16,  &  97, 

8  Vict  c  20,  8. 18, 14, 15, 

9  Vict  c  6,    . 
9  Vict  c  16,8.  85,86, 

9  &  10  I'lct  c  95,  8.  60, 
9  &  10  Tict  c  95,  8.  58, 
9  &  10  Vict  c  95,  8. 65, 
9  &  10  Vict  c  95,  8. 128, 

10  &  11  Vict  c  84, 

10  &  11  Vict  c  102,    . 

10  &  11  Vict  c  225, 

II  &  12  Vict  c  48,  8.  81, 

11  &  12  Vict  c  45, 

12  &  13  Vict  c  85,      . 
12  &  18  Vict  c  103,8.5, 
12  &  13  Vict  c  106,    . 
12  &  13  Vict  c  106, 

12  &  13  Vict  c  108,    • 
18  &  14  Vict  c  61, 

13  &  14  Vict  c  61,      . 
18  &  14  Vict  c  61,  8. 1, 
18  &  14  Vict  c  91,  8.  91, 
18  &  14  Vict  c  115,8.  22, 

14  &  15  Vict  c  19,  8. 1, 

14  &  15  Vict  c  99,  8.  6, 

15  &  16  Vict  c  76,      . 
15  &  16  Vict  c  76, 


8  & 
8  & 


896 
111 
144 
456 
458 
111 
556 
449 
421 
823 
255 
135 
111 

23 
149 
555 
864 

49 

41 
163 

34 
161 
447 
890 

77 
145 
267 
256 
825 
180 
585 
421 
172 
886 
285 

18 
809 
276 
806 

45 
163 
294 
858 
104 

84 
541 
555 

87 
104 
102 
245 
860 

87 
479 
858 
294 
555 
896 
568 
513 
258 
415 
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15  &  16  Vict  c.  76, 46S 

15  &  16  Vict  c.  76,  8.  80, 442 

15  &  16  Vict  c.  83,  8.  42, 169 

15  &  15  Vict  c  88,  8.  42, 460 

STEEL. 

Manufacture  of,'} 

See  Patkwt. 

STOCKHOLDER. 
Liahility  of] 

See  Joint-Stock  Company. 

STOPPAGE  IN  TRANSITU. 

1.  Bill  of  Exchange.']  In  1845,  the  defendants,  commission  agents  in  London,  wrote  to 
the  plaintiffs,  merchants  at  Madras,  as  follows :  —  "At  the  request  of  Messrs.  K.  k 
L.,  o£  Glasgow,  we  beg  to  open  a  credit  in  your  favor  to  the  extent  of  1,500^  to  be 
applied  to  the  execution  of  an  order  they  have  given  you  for  MadrM  haDdkerchie&, 
and  for  cost  of  which,  as  produced,  you  draw  on  us  i^  the  customary  date,  on  for- 
warding bills  of  lading  to  our  order."  Two  orders  were  subsequently  civen  br 
K.  &  L.,  and  executed  oy  the  plaintiffs,  who  forwarded  the  goods  and  btltt  of  lao- 
inj^  to  the  defendants,  and  they  accepted  and  paid  Inlls  drawn  on  them  in  pursuance 
or  the  letter.  In  February,  1847,  IL  &  L.  wrote  to  the  |daintiffs,  with  a  third 
order :  —  "  You  will  draw  for  cost  and  consi^  goods  as  before."  The  ]Jainti£i  ae- 
cordingly  shi{>ped  the  goods  on  account  of  K.  s  L.,  and  sent  to  the  defendants  the 
invoice  and  bill  of  lading,  inclosed  in  a  letter,  saying,  "  We  have,  as  Oiual,  dnwn 
upon  f  ou  at  six  months,  for  the  eauivalent  of  the  amount  of  the  invdce."  The  bill 
or  ladiW  stated  the  goods  to  have  oeen  ^*  shipped  by  the  plaintiffs,  and  to  be  d^ver- 
able  to  &e  defendants  or  their  assi^  on  payment  of  freight**  The  iuTcnce  stated 
that  the  goods  were  "  consigned  to  the  defendants,  on  account  and  risk  of  K.  &  L." 
The  defendants  received  the  bill  of  lading  and  invoice  together,  on  the  26th  of  Au- 
gust, and  the  goods  arrived  in  London  on  the  21st  of  October.  On  that  day  the 
plaintiffs'  agent  received  a  bill  drawn  upon  the  defendants  against  the  goods,  but,  on 
presentment,  the  defendants  refused  to  accept  it  On  the  27th  of  October,  E.  &  L. 
stopped  payment  The  defendants  took  possession  of  the  ffooda  under  the  bill  of 
lading,  and  sold  them,  and  retained  the  proceeds.  On  the  4Ui  of  Mut^  184S,  the 
plaintiffs  gave  the  defendants  notice  that  they  claimed  to  ttop  the  goods  m  tramsiiu^ 
the  bills  not  having  been  accepted.  In  an  action  to  recover  uie  proceeds  of  the  sale 
as  money  received  to  the  use  of  the  plaintiffs :  — 

Held^  first,  that  it  was  a  question  for  the  judge,  and  not  for  the  jury,  to  decide  what 
the  contract  between  the  parties  was.    Key  v.  CoiesuH/rth,  485. 

2.  Delivery.]  Secondly,  that  &e  property  in  the  goods  vested  absolutely  in  K.  &  L, 
upon  the  delivery  on  board  the  ship,  and  transmission  of  the  bill  of  lading  to  the 
defendants ;  the  acceptance  of  the  bill  not  being  a  condition  either  precedent  or  sab- 
sequent    Ih. 

SUBSTANTIAL  JUSTICE. 

Courts  cannot  depart  from  a  general  rule  of  practice,  in  order  to  do  subataatial  justice 
in  a  particular  case.    Freeman  v.  Tranch,  224. 

SUBSCRIPTION. 
For  Shares  in  a  Corporation  —  Construction  of] 

See  JoiNT-SocK  Company. 
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LicMily  of-^'Costs,'] 


When  Payable.] 
From  Year  to  Year."] 


SUPPRESSIO  VERI. 
See  Insurance. 

SURETY. 
See  Bankrupt.    Insurance. 

SURETIES. 
See  Recognizance. 

TAXES. 
See  Rates. 


See  Elections. 

TENANCY. 

See  Lease. 

TENANT. 

See  Replevin.  Landlord  and  Tenant.  Lease. 

THIEVES. 
Loss  by —  To  Exonerate  Carriers,"]  * 

See  Common-Carrii^rs. 

THOROUGHFARE. 
See  Way. 

TITHES. 
,  See  Replevin. 

TITLE. 

See  Statute  op  Frauds. 

TRADE  ASSIGNEE. 

See  Bankruptcy. 

TRAVERSE. 
See  Pleading. 

TRESPASS. 

.  Damages.']  In  an  action  of  trespass,  where  the  plaintiff  proves  by  parol  that  he  occu- 
pies the  premises  under  a  written  agreement  from  W.,  and  the  defendant  produces 
a  lease  from  W.,  made  and  taking  effect  about  the  time  of  the  acts  complained  of  as 
trespasses ;  in  order  to  entitle  hmi  to  a  more  than  nominal  damages,  the  plaintiff 
must  show  the  duration  of  his  interest,  whifti  he  can  only  do  by  the  written  instru- 
ment    Twyman  v.  KnowleSy  318. 

.  Officer — Arrest — Warrant]  Trespass  for  false  imprisonment  The  defendant, 
Barnes,  havinj^  obtained  a  warrant  to  search  the  plaintiff  s  house,  and  to  apprehend  him 
on  a  chai^  of  felony,  the  warrant  being  headed  ^*  To  the  constable  of  D.,  in  the  county 
of  W./'  (Slivered  it  to  the  defendant,  Barton,  a  county  constable,  appcnnted  under 


What  is  a  good  Title:] 
Eights  of.] 
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the  2  &  S  Vict  c.  93,  who  executed  it  within  the  parish  of  D.,  by  apprehending  the 
plaintiff.    The  action  was  not  brought  until  the  expiration  o£  sax  months  from  the 
time  of  the  act  committed :  — 
Heldy  first,  that  trespass  was  the  proper  form  of  action.    Freegard  v.  Barnes,  894. 

2.  Secondly,  that  the  parish  constable  of  D.,  and  not  the  defendant,  Barton,  was  the  pro- 
per party  to  execute  the  warrant,  but  that  Barton  was  protected,  the  action  not  haring 
Deen  brouja^ht  against  him  within  six  months,  pursuant  to  the  24  Gea  2,  c.  44,  s.  C 
and  that  the  other  defendant  was  liable.    lb. 

See  Dekd.    Distress. 
When  it  becomes  Larceny,'] 

See  Larceny. 

TROVER. 

1.  Conversion  by  a  Railway  Co.]  The  plaintiffs  intrust  goods  to  the  T.  and  N.  M.  Rail- 
way Company  to  be  conveyed  frgm  U.  to  N.  The  grods  arrived  at  N.,  the  defend- 
ants' station,  by  the  A  railway,  belonging  to  an  intermediate  company.  The  pbun- 
tiffs  demand  them  of  the  defendants,  offering  to  pay  any  chai^ges  or  lien,  but  the 
defendants  refuse  to  deliver  them  up,  upon  the  ground  tliat  by  an  amement  with 
the  A.  company,  the  latter  had  no  right  to  bring  such  goods  t4[)  the  defendants'  sta- 
tion, and  insist  upon  their  being  taken  back  to  tEe  A.  line :  — 

Heldy  that  the  defendants  were  Gable  in  trover  for  the  goods ;  that  the  detention  of 
them  by  the  defendants,  afler  a  demand  made  upon  meir  station-master,  was  suffi- 
cient evidence  of  a  conversion ;  and  that  the  plaintiffs  were  entiUed  to  have  thdr 
goods,  though  brought  by  mistake  or  without  right  on  the  premises  of  the  defendants. 
liooke  V.  The  Midland  Railway  Co.  175. 

2.  Semble,  it  was  unnecessary  for  the  plaintiffs  to  show,  when  they  demanded  the  coodf, 
that  they  had  paid  all  charges  of  Aie  other  comnanies,  or  to  produce  an  authority 
from  those  companies  for  the  delivery  of  the  goous.    lb. 

By  the  Assignees  of  a  Bankrupt] 

See  Bankruptcy. 

TROTTING  MATCH. 
See  Evidence. 

TRUSTEE  PROCESS. 
See  Bail. 

TUNNEL. 
See  RAiLWAYa 

UNION  WORKHOUSE. 

Ratability  of.] 

See  Rates. 

UNILATERAL  CONTRACT. 

See  Contract. 

USE  AND  OCCUPATION. 
See  Railways. 

UTTERING. 

What  is.] 

See  Forgery.  * 

VARIANCE. 
See  Bankrupt.    Burglary.    Name. 
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VENDORS. 
See  Stoppage  m  Transitu. 

VERDICT. 

Perverse."]  Pollock,  C.  B.  My  definitioii  of  a  perverse  verdict  is  this — when  a  jury 
choose  not  to  take  the  law  from  the  judge,  but  will  act  on  their  own  erroneous  view 
of  the  law.  In  such  cases,  however  honest  the  intentions  of  the  jury  may  be,  their 
verdict  is  perverse.    Saunders  y.  Davies,  532. 

VOLUNTARY  CONVEYANCE. 
See  Insolvent. 

VOTERS. 
See  Elections. 

WARRANT. 

See  Trespass. 

WARRANTY. 
See  Insurance. 

WATERWORKS. 


Proper  Service  ofJ] 


LiabUityfor  Poor  Rate."] 


WAY& 


1 .  Highway  —  Thoroughfare.]  A  public  highway  may,  in  point  of  law,  exist  over  a  place 
which  is  not  a  thoroughfare.    Bateman  v.  Bluchy  69. 

2.  Pleading.']  To  a  declaration  in  trespass  for  entering  the  plaintiff's  close  and  pulUng 
down  a  wall  there,  the  defendant  pleaded  that  the  close  in  question  was  a  paved  pnl^ 
lie  place,  within  the  meaninff  of  the  Metropolitan  Paving  Act  (57  Oea  3,  c.  29,)  and 
that  the  plaintiff  had  unlawnilly,  and  contrary  to  the  provisions  of  the  said  act,  erect- 
ed thereon  the  said  wall ;  and  because  the  said  wall,  at  the  said  time  when,  &c.,  re- 
mained incumbering  the  said  public  pavement,  and  because  the  plaintiff,  upon  the 
request  of  the  defendant,  refused  to  remove  the  same,  the  defenoant  entered  upon 
the  said  close  and  pulled  down  the  said  wall :  — 

Held^  (after  verdict  for  the  defendant,)  that  the  plea  was  bad,  as  it  did  not  show  any 
necessity  for  the  defendant's  using  the  portion  of  the  pavement  obstructed  by  the 
wall,  or  that  it  interfered  with  the  exercise  of  his  right  of  passage. 

Abandonment  of.] 

See  Abandonment. 

Indictment  for  Nonrepair.] 

See  Indictment.    Bridge. 

WILL. 

1.  Leaseholds  —  1  Vict.  c.  26.1  A  testator  by  his  will,  made  in  1815,  gave  "  all  the  rest, 
residue,  &c.,  of  his  personal  estate,  ffoods  and  chattels,  &c."  to  M.  J.  D.  absolutely ; 
and  he  further  devised  *^  all  and  singular  his  manors  or  lordships,  rectories,  advowsons, 
messuages,  lands,  tenements,  tithes,  and  hereditaments,  situate,  &c.,  at  or  near  W.,  in 
the  count^  of  D.,  and  B.,  in  the  county  of  Y.,  and  ail  other  his  real  estates  in  the 
said  counties  and  elsewhere,  and  all  his  estate  and  interest  therein,"  to  uses  in  strict 
settlement  In  1841  the  testator  made  a  codicil  ratifying  and  confirming  his  wilL 
At  the  time  of  his  making  his  wiU  and  of  bis  decease,  the  testator  was  possessea  of  free* 
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hold  estates  in  the  county  of  D.,  and  of  some  church  leases  in  the  same  coontj, 
which  were  usually  renewable  every  seven  years ;  in  some  instances  the  leaseholds 
were  let  and  occupied  with  the  freeholds,  at  undivided  yearly  rents.  Upon  part  of 
the  leaseholds,  nearest  to  the  freehold  mansion,  ornamental  cotta^  were  built,  as 
well  as  buildings  occupied  by  persons  employed  about  the  mansion  and  freehold 
estate:  — 
Eddy  that,  under  the  1  Vict  c.  26,  s.  26,  the  leaseholds  passed  under  this  general  de- 
vise, and  that  no  contrary  intention  appeared  upon  the  will  so  as  to  prevent  the  ope- 
ration of  that  section.     Wilson  y.  Eden,  41. 

2.  Construction  — Fee  Simple.']  A  testator  by  his  will  (made  before  the  passing  of  the  7 
Will.  4,  &  1  Vict  c.  26,)  devised  as  follows :  —  "I  give  and  be(]ueatiie  to  my  son  J. 
W.  all  that  farm  or  estate  I  bought  of  Mr.  B.,  of  London,  contaminff  about  twenty 
acres,  situate  at  the  Quinton,  in  the  parish  of  H.,  in  the  county  o?  S.,  and  in  the 
occupation  of  myself,  my  son  G.  W.,  and  W.  J. :  **  — 

Held,  tnat  the  son  took  an  estate  in  fee-simple  in  the  property.    Burton  v.  White,  499. 

8.  IJunatic.l  In  1815,  the  deceased  was  placed  in  confinement  as  a  lunatic,  and  there 
remained  till  1847,  when  he  was  released.  In  1820,  he  made  a  rational  will,  whidi 
was  written  for  him  b^  his  mother.  In  1822,  he  was  again  placed  in  confinement, 
and  so  remained  till  his  death,  in  1849.  Li  1838,  he  was  found,  on  a  conmiission,  to 
have  been  of  unsound  mind,  without  lucid  interval,  since  1815.  On  the  evidence, 
Uie  will  pronounced  for.  '  Bannatyne  v.  Bannatyne,  (£cc)  581. 

4.  Acts  of  business  are  strong  evidence  in  a  case  of  ill^al  idiocy,  as  distinguished  from 
a  case  of  mania.    lb. 

5.  Attestation.']  The  subscribing  witnesses  to  a  will,  examined  two  years  after  the  trans- 
action, deposed  to  seeing  the  deceased  write  on  a  paper,  and  to  tneir  signing  snch  pa- 
per, but  tney  would  not  swear  to  what  he  wrote  being  his  name,  nor  the  name  of  the 
deceased  bemg  on  the  will  when  they  so  subscribed.  They  identified  the  paper  sub- 
scribed by  them,  on  which  was  the  signature  of  the  deceased.  The  attestation  danse 
was  full,  and  the  deceased  knew  the  requisites  of  executicm : — 

Heldf  that  on  the  evidence,  the  will  was  entided  to  probate.  Thompson  and  Allaway 
y.  HaUy  (Ecc.)  595. 

See  Legacy. 

WILLINGNESS. 
Averment  o/.] 

See  Covenant. 

WINDINGS-UP  ACTS. 
See  Joint-Stock  Company.    Eailwayb. 

WITNESS. 

Cannot  he  Contradicted  on  Collateral  Issue.]  The  defendant  beinff  sued  as  executor 
of  A,  in  respect  of  a  promissory  note,  puiporting  to  be  ngnea  by  A  and  B,  bat 
alleged  by  the  defendant  to  be  forged,  stated,  in  cross  examination,  that  he  had  not 
heard  B  admit  having  signed  the  note :  — 

Held,  that  the  plaintiff  was  not  at  liberty  to  contradict  the  defendant  by  showing  that 
the  latter  had  heard  B  make  the  admission.    Palmer  v.  TVawer,  470. 

WORK  AND  LABOR. 
See  Servant. 

WRIT  OF  TRIAL. 
See  Practice. 

YEAR'S  HIRING. 
See  Servant. 
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